_TIEP TUC HOAN THIEN PHAP LUAT VIET NAM_
VE BAO VE DONG VAT HOANG DA TRUGC YEU CAU
THUC THI CAC DIEV UGC Quac TE

NGUYEN LAN NGUYEN*

Tém tit: Thé gici ngay nay dang phdi chimg kién sw suy gidm va sw tuyét ching ciia cdc loai dong
vt hoang da (DVHD). Diéu ndy khong chi bdi tac dong ciia tu nhién ma con béi van nan khai thdc, sin
bit, buén bdn va tiéu thu bat hop phap PVHD dién bién hét siic phiic tap, lam suy gidm nghiém trong
6 luong lodi va phd vé da dang sinh hoc. Xudt phdt tir nguon loi khong 16 do buén ban DVHD ma cdc
d6i tuong van bat chdp va len 16i qua nhiing 16 hong phdp ludt, dan dén tinh trang buén ban DVHD trdi
phép & Vigt Nam van c6 xu huong ting nhanh. Béi vy, hoan thié¢n phdp ludt vé bdo vé DVHD luén la
yéu ciu cdp thiét, dong vai tro nén tang, gép phin thuc thi cé hiu qua cdc Piéu udc quoc t&¢ (PUQT) ma
Viéet Nam la thanh vién.
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CONTINUE TO COMPLETE VIETNAMESE LAWS ON WILDLIFE
PROTECTION UNDER THE REQUIREMENTS FORIMPLEMENTATION
OF INTERNATIONAL TREATIES

Abstract: The world today is witnessing the decline and extinction of many wildlife animals.
The reasons are not only the impact of nature but also illegal exploitation, hunting, trade and
consumption of wildlife which is extremely complicated, seriously reducing the number of species
and destroying biodiversity. Due to the huge profits from wildlife trading, the offenders still
take advantage of legal gaps, leading to the rapid increasing of illegal wildlife trade in Vietnam.
Therefore, perfecting the law on wildlife protection is always an urgent requirement, playing a
fundamental role, contributing to the effective implementation of international treaties to which

Vietnam is a member.
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1. it van dé

Viét Nam duoc biét dén 1la mot trong
12 trung tam da dang sinh hoc cua thé gidi
va duoc xép hang 16 thé gidi vé da dang tai
nguyén sinh vat, bao gom cac kiéu hé sinh
thai phong phu va cac ngudn gen quy hiém,
ddc httu. Vung dat nay la noi trd ngu cua
10.300 loai dong vat trén can, s6 loai sinh vat
nudc ngot da dugc biét dén la hon 1.438 loai
vi tao, 800 loai dong vat khong xuong song,
1.028 loai ca nwdc ngot va s6 lwong loai sinh

! Huong Giang (2023), Pa dang sinh hoc ¢ Viét Nam
- Thuc trang va thach thtc trong bao ton, https:/
moitruong.net.vn/da-dang-sinh-hoc-o-viet-nam-bai-
1-thuc-trang-va-thach-thuc-trong-bao-ton-58275.html,
truy cap ngay 01/5/2024
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vat bién duoc biét 1a hon 11.000 loai'. Trong
d6, nhiéu loai c6 gia tri 16n cho viéc bao ton,
déng gép cho khoa hoc va khang dinh tam
quan trong toan cau cua da dang sinh hoc
Viét Nam nhu sao la, hwou sao, cac loai rua
bién va rua can nudc ngot... 2

Tuy nhién, thoi gian vira qua, tai nguyén
da dang sinh hoc ¢ Viét Nam dang ngay cang

* Email: Lannguyen145@yahoo.com

Tién si, Giang vién chinh, Khoa Ludt quoc té,
Truong Pai hoc Ludt, Pai hoc Quéc gia Ha Noi

2 TTXVN/Vietnam+ (2021), Chung tay bdo vé loai hoang
da 6 Viét Nam: D61 mdt xu hwong suy gidam, https://www.
vietnamplus.vn/chung-tay-bao-ve-loai-hoang-da-o-
viet-nam-doi-mat-xu-huong-suy-giam/714198.vnp, truy
cap ngay 28/4/2024
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suy giam manh do tinh trang khai thac va tiéu
thu bat hop phap cac loai DVHD. Dac biét,
hoat dong budn ban DVHD con tré nén dang
lo ngai hon bao gio hét véi sy tham gia cua cac
duong day toi pham c6 td chirc va xuyén bién
gidi. Theo T6 chirc Nghién ctru Lam nghiép
quoc t€ (CIFOR), tai Viét Nam, tong doanh
thu va lgi nhuan hgmg nam tir budn ban trai
phap luat BVHD wdc tinh lan lwot dat miec
66,5 triéu dola My va 21 triéu dola My. Chinh
nguon 1oi nhudn khong 16 nay da khién viéc
ddu tranh véi cac hoat dong budn ban bat hgp
phap DVHD, dong vat nguy cdp, quy, hiém o
Viét Nam ngay cang tro nén phtc tap.’

La mot mét xich quan trong cua hé sinh
thai, khai niém DVHD cling da dwoc dua ra
boi nhiéu hoc gia, cac td chiec chuyén moén
trén thé gidi. To chic Thu y thé gidi (OIE)
giai thich DVHD la dong vat c6 kiéu hinh
khong bi anh hwong boi su la chon cta con
nguoi va song khong phu thudc vao su giam
sat hodc kiém soat tryc ti€p ctia con nguoi.*
O Viét Nam, Nghi dinh s6 84/2021/ND-CP
ngay 22/9/2021 ctia Chinh phua stta d6i, bo
sung mot s6 diéu cua Nghi dinh s& 06/2019/
ND-CP ngay 22/01/2019 vé quan ly thuc vat
ring, dong vat riung nguy cap, quy, hiém va
thuc thi Cong wdc vé budn ban qudc t€ cac
loai dong vat, thuc vat hoang da nguy cap
quy dinh: DVHD, thuc vat hoang da la nhitng
loai dong vat, thuc vat sinh song, phat trién
trong sinh canh tu nhién, nhan tao hodc loai
dong vat, thuc vat dwgc nudi, trong trong
moi truong ¢ kiém soat nhung khong phai
la vat nuoi theo quy dinh ctia phap luat vé
chdn nudi, thuoc mot trong cac truong hop
sau: Loai dong vat, thuc vat nguy cap, quy,
hiém duoc wu tién bao vé; Loai thyce vat ring,
dong vat rung nguy cdp, quy, hiém; Loai
dong vat, thuc vat hoang da nguy cap thudc

3 Phuic Huy (2023), Niing cao nhin thirc vé nguy co va riii ro
tai chinh tie budn ban dong vdt hoang dd, https://nhandan.
vn/nang-cao-nhan-thuc-ve-nguy-co-va-rui-ro-tai-chinh-
tu-buon-ban-dong-vat-hoang-da-post753137.html, truy
cap ngay 28/4/2024

* Nguyén goc: “WILD [ANIMAL] means an animal that
has a phenotype unaffected by human selection and lives
independent of direct human supervision or control.”

S0 05 - 2024

cac Phu luc cta CITES; Loai dong vat rimng
thong thuwong; Loai dong vat trén can khac
thudc 16p chim, thad, bo sat, ludng cw, trit mot
s0 loai thudc Danh muc do By Nong nghiép
va Phat trién ndng thon chu tri, phdi hop voi
Bo Tai nguyén va Moi truong va cac co quan
lién quan cong bé.

2. Mot sd diéu wdc qudc t€ quan trong
vé bao vé dong vat hoang da

Céc DUQT quan trong lién quan dén
DVHD c6 thé ké dén la: Cong wdc vé cac vung
dat ngap nudc c6 tam quan trong qudc t€, dac
biét la noi cu tri cha cac loai chim nuwdc nam
1971 (Ramsar); Cong wdc bao vé di san van
hoa va thién nhién thé giéi nam 1972 (WHC).
Trong d6, c6 mot s6 diéu wdc qudc t€ dac thu
vé DVHD nhu: Cong wéc vé budn ban qudc
t& cac loai dong, thuc vat hoang da nguy cap
nam 1973 (CITES); Cong wdc vé da dang sinh
hoc nam 1992 (CBD); Cong wdc vé cac loai di
ce nam 1979 (CMS); mot s6 diéu wdc quic t&
da phuong khu vuc Cong wéc Chau Phi vé
bao ton thién nhién va tai nguyén thién nhién
nam 1968 (stra ddi nam 2003); Cong wdc vé
bao ton cac loai hoang da va moi truong tw
nhién cta Chau Au nam 1979; Hiép dinh
ASEAN vé bao ton thién nhién va cac ngudn
tai nguyén thién nhién nam 1985.

2.1. Cong uéc vé buén bin qudc té cdc
lodi dong, thuc vdt hoang da nguy cdp nim
1973 (CITES)

Budén ban BVHD la nganh kinh doanh
mang lai lgi nhuan vo cung 16n, dac biét tang
lén nhanh chong thanh trao luu tit nhitng
nam 1960. Trudc tinh trang ngay cang bao
dong, Lién minh Bao ton Thién nhién Qudc
t&€ (IUCN) da kéu goi xay dung mot DUQT
quy dinh vé xudt khau, qué canh, nhap khau
cac loai DPVHD quy hiém hodc bi de doa va
nhitng chién lgi phdm thu duoc tir chung.
Ngay 03/3/1973, CITES da dwoc thong qua tai
Washington (Hoa Ky) va c6 hiéu luc tit ngay
01/7/1975. Bén nay, CITES da c6 183 qudc
gia thanh vién, trong d6 Viét Nam tro thanh
thanh vién thi 121 vao nam 1994. Bay cling la
DUQT vé bao ton c¢6 s6 luong thanh vién 16n
nhat toan cau.
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Puoc coi la van kién thanh cong nhat
trong tat ca cac PUQT lién quan dén bao vé
DVHD, CITES gom 25 diéu khoan nham dam
bao viéc budén ban qudc té cac loai hoang da
khong de doa dén su song con cua cac loai
nay trong tu nhién. CITES bao vé gan 6.000
loai dong vat va hon 32.000 loai thuc vat do bi
khai thac qua mtc trong thwong mai qudc té.
Madi loai hoang da sé duwoc phan loai theo mttc
d6 nguy cap tai 3 Phu luc sau: Phu luc I gom
cac loai bi de doa tuyét chuing do hodc c6 thé
do budn ban; Phu luc IT géom cac loai hoang da
chwa bi de doa tuyét chiang nhung c6 thé da
dén tuyét chung va Phu luc IIT gdm céc loai
hoang da ma mot nwede thanh vién CITES yéu
cau cac thanh vién khac hop tac dé kiém soat
viéc budn ban vi muc dich thuwong mai. Doi
véi titng Phu luc, cac qudc gia thanh vién phai
tuan thu quy ché vé viéc budn ban cac mau
vat d€ khong tiép tuc de doa dén su ton tai
cua chung.

Nhu vay, CITES da tao ra mot khung
phap ly qudc t&€ chdt ché vé phong, chong
buoén ban trai phép DVHD thong qua viéc xac
dinh loai theo mtrc d§ nguy cdp va quy dinh
cam hodc han ché€ budn ban véi ting loai.
Dong thoi, CITES ciing tao co sd phéap ly cho
cac thanh vién xay dung co ché qudc gia dé€
phat hién va xt ly cac hanh vi bu6n ban trai
phép nham bao vé ngudn tai nguyén DVHD
ctia minh.

2.2. Cong uéc vé da dang sinh hoc ndam
1992 (CBD)

Cé thé thdy, DVHD la mét phan cta hé
sinh thai, bao vé DVHD ciing chinh la bao
ton mot phan cua da dang sinh hoc. CBD la
két qua cua HoOi nghi thuong dinh vé Moi
truong va Phat trién bén vitng nam 1992 tai
Rio de Janero, Brazil va co hiéu luc tir ngay
29/11/1993. Tinh dén thoi di€ém hién tai, Cong
udc da danh dwoc sy ung ho va tham gia cua
hon 190 qudc gia, trong d6 Viét Nam la mot
trong nhiing qudc gia dau tién phé chuan vao
ngay 16/11/1994.

CBD la cdng udc khung dé giai quyét
cac moi de doa do6i vdi hé sinh thai va céac
loai dong, thuc vat. Noi dung cot 16i cia CBD
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nham bao ton cac dang tai nguyén sinh hoc,
stt dung hop ly cac thanh phan cua da dang
sinh hoc, chia sé mot cach hop ly va cong
béng loi nhuan thu dwoc do st dung céc
nguodn tai nguyén di truyén, viéc chuyén giao
ky thuat tién tién mot cach thich hop, luu y
dén cac quyén sé httu vé cac tai nguyén dé
va cac ky thuat va c6 ngudn kinh phi thich
hop.® D€ thuc hién muc tiéu, Cong wdc yéu
cau cac quoc gia thanh vién phai thanh 1ap cac
khu bao ton thién nhién; hoi phuc cac hé sinh
thai bi suy thodi; bdo vé céac loai c6 nguy co
bi tiéu diét bang phap luat; han ché va quan
ly cac hanh dong gay nguy hai dén da dang
sinh hoc; ban hanh cong tac danh gia tac dong
moi truong; xay dung va thuc hién chién lugc
phat trién qudc gia, ké hoach hanh dong vé
bao ton va sit dung bén viing cac nguon tai
nguyén da dang sinh hoc trong va ngoai cac
khu bao ton.°

2.3. Cong wéc vé cdc lodi di cu nim 1979
(CMS)

Trudc ndm 1979, tuy da c6 mot s6 PUQT
quy dinh vé bao vé cacloai di cu & nhitng mtrc
d6 khac nhau nhung nhin chung con thiéu sy
thong nhat hodc chi tap trung vao mot s6 loai
nhat dinh. D€ giai quyét diéu nay, Cong wdc
veé cacloai di cue hay con goi la Cong wéc Bonn
(CMS) duoc ky két vao ngay 23/6/1979 dudi
sit bao tro ciia Churong trinh Moi trueong Lién
hop qudc (UNEP) nhdm cung cadp mot nén
tang toan cau cho viéc bao ton dong, thwc vat
hoang da va moéi truong song cta chung trén
quy mo toan thé gidi. K€ tir khi Cong wdc co
hiéu luc, s6 thanh vién ky két da tang lén dén
122 quéc gia tir khap cac chau luc.’

CMS la BUQT toan cau duy nhat
chuyén vé bao ton cac loai di cwt, mdi treong

5 Xem thém Diéu 1 Cong wdc vé Da dang sinh hoc ndm
1992 (CBD)

¢ Quy Moi truong toan cau Viét Nam, Cong wdc vé Da
dang sinh hoc, https://www.gef.monre.gov.vn/vi/cong-
uoc-ve-da-dang-sinh-hoc-2/, truy cap ngay 25/4/2024

7 Cong woc vé cdic loai di cw (Convention on migratory
species hay CMS), https://wildfor life/vi/collaborator/
c%C3%B4ng-%C6%B0%E1%BB%9Bc-v%E1%BB%81-
c%C3%Alc-10%C3%A0i-di-c%C6%B0-convention-on-
migratory-species-hay-cms, truy cap ngay 25/4/2024
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song va 10 trinh di cw cua ching. Cong wde
nay quy dinh vé nhiéu loai di cu mang tinh
biéu tuong bi anh huwong ning né boi viéc
budn ban bat hgp phap nhu voi, khi d6t, bao
tuyét, linh duong Saiga, rua bién, ca map va
mot s6 loai chim®, trong d6 cac loai di cu bi
de doa tuyét chung dwoc liét ké trong Phu luc
I va cac loai di ce can hodc sé duoc hudng
loi dang ké tir sy hop tac quoc t€ duwoc liét ké
trong Phu luc II. Cong wéc yéu cau sy gé'm két
va hop tac cua cong dong qudc té€ d€ phong,
chdng va giai quyét cdc moi de doa dén nhiing
loai BVHD di cu, bao gdom ca viéc budn ban
bat hop phap.

Cung véi cac Biéu wdc qudc t€ da phuwong
mang tinh chat toan cau quan trong néu trén
vé DVHD, con phai ké dén nhitng Diéu wéc
quoc t& da phwong mang tinh chat khu vue
trong linh viec nay nhu: Cong wdc Chau Phi
vé bao ton thién nhién va tai nguyén thién
nhién nam 1968 (stra d6i nam 2003); Cong wéc
vé bao ton cac loai hoang da va moi truong
tw nhién ctia Chau Au n&m 1979; Hiép dinh
ASEAN vé bao ton thién nhién va cac nguon
tai nguyén thién nhién nam 1985...

3. Thuc thi diéu wdc qudc t& va giai
phap hoan thién phap luit vé bao vé dong
vat hoang da

3.1. Phap luat Viét Nam va viéc thuc
thi cdc diéu wéc qudc té vé bao vé dong vit
hoang da

Sau khi Viét Nam tré thanh thanh vién
ctia Cong wdc CITES va Cong wdc CBD, phap
luat Viét Nam da tiép tuc dwgc hoan thién va
ban hanh nham quan 1y, bao vé va ngan chan
cac hanh vi sin bit, budn ban céc loai hoang
da. Co thé ké dén cac van ban quy pham phép
luat nhu: B6 luat Hinh sy nam 2015 (stra d0i,
bd sung nam 2017), Luat Da dang sinh hoc
ndam 2018, Luat Bao vé moi truong nam 2014,
va gan day nhat 1a Luat Bao vé mdi truong
nam 2020, Luat Lam nghiép nam 2017 cung
cac Nghi dinh huéng dan viéc thuc thi.

Viét Nam da nd luc thuc thi va noi luat
hoa cac quy dinh ctia phép luat qudc t€ vé bao

8 Nhu chu thich 7
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vé DVHD thong qua viéc stra d6i, bo sung cac
van ban phap luat trong nudc cting nhw cho
ra doi hang loat cac van ban dwdi luat d€ lam
rd va hudng dan chi tiét viec thuc thi cac quy
dinh phép luat. Ngoai ra, d€ cu thé hoa duong
16i cua Bang va Nha nudc, cac co quan, ban
nganh da va dang tich cuc xay dung, thuc
hién cac chién luoc, chuong trinh cu thé nhuw
Chién lugc qudc gia vé da dang sinh hoc dén
nam 2030, tdm nhin dén nam 2050; Chuong
trinh qudc gia vé bao ton cac loai BPVHD nguy
cap, quy, hiém dugc vu tién bao vé dén nam
2030, tam nhin dén ndm 2050.

Vé tong thé, khung phéap luat qudc gia
vé bao vé va phong, chong budn ban bat hop
phap DVHD ctia Viét Nam kha day da va
toan dién. Diéu nay khong chi thé hién quyét
tam ngay cang lon cua Viét Nam trong cong
tac bao vé DVHD, ma con thé hién su tan tam
thuc hién nghia vu quéc gia caa Viét Nam
d6i v6i cac DPUQT ma chiing ta la thanh vién.
Cong tac xt ly hanh vi vi pham phép luat vé
bao vé BDVHD duoc cac co quan Nha nudc
c6 tham quyén phoi hop thuc hién twong doi
hiéu qua.

Viét Nam ciing tich cuc tham nhiéu dién
dan, hoi nghi vé bao vé DPVHD cua cong dong
quoc téndi chung va khu viee noi riéng, khong
ngtng nd luc phdi hop véi cac qudc gia vé trao
doi thong tin, dao tao nhan lyec... Dién hinh,
nam 2018 Viét Nam hop tac véi T6 chire Four
Paws International xdy dung Bién ban thoa
thuén hop tac vé bao ton cac loai DPVHD nguy
cap. Viét Nam va Hoa Ky chung tay phoi hop
v6i Dy an Phong, chong budn ban trai phap
luat cac loai dong, thyrc vat hoang da (2016-
2021) hé trg Viét Nam xay dung, stra d6i phap
luat va tap hudn cho hon 2.600 can bo thudc
cac nganh kiém lam, hai quan, canh sat moi
truong, toa an, kiém sat vé cac kj nang va
kién thirc lién quan téi xwr ly cac loai toi pham
vé bao vé cac loai hoang da.’ Tiép ndi thanh

° Co quan Phat trién Quéc t€ Hoa Ky (USAID) (2021),
Duw dn do Hoa Ky tai trg gitip Vigt Nam ting cuong bdo vé
cic loai hoang da, https://www.usaid.gov/vi/vietnam/
press-releases/aug-27-2021-us-supported-project-
strengthens-vietnam-efforts-protect-wildlife, truy cap
ngay 26/4/2024
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cong nay, Viét Nam va Hoa Ky tiép tuc hop
tac trong Dy an bao vé cac loai DVHD nguy
cap dwgc thyce hién trong 05 nam tir nam 2022.

Mac du nhiém vu bao vé DVHD ¢ Viét
Nam cho dén nay da dat duwoc moét sd thanh
tich déang ké, song van con ton tai khé khéan
va han ch€ trong cong tac bao vé nguon tai
nguyén sinh vat quy gia nay, do la:

+Nhiém vu phdi hgp lién nganh vé bao vé
DVHD con nhiéu han ché, hoat dong chuyén
mon, tai chinh, khoa hoc ky thuat khong dwoc
huéng dan cu thé gay khé khan trong viéc
trao d6i thong tin, phdi hop diéu tra, xtit 1y cac
treong hop vi pham cling nhu tang vat thu
duoc. Con nhiéu truong hop vi pham dé bibo
qua nhu san bat, buén ban DVHD s6 luong
nho hoac nhitng hanh vi quang cao DVHD
trai phép.

+ Nguon can b ¢6 trinh d6 chuyén moén
cao vé bao vé BVHD con han ché. Hién nay,
lyec lwgng can b phuc vu cho cong tac bao vé
DVHD nhu kiém lam, cdng an, b doi... ¢ cac
dia phuwong con rat it 6i va khong duoc dau tw
dao tao chuyén moén. Mot sd dia phuong tap
trung nhiéu dong bao ngheo, gap kho khan vé
viéc lam, nguon thu nhap han ché nén nguoi
dan van bat chap hau qua dé budn ban trai
phép DVHD nham kiém loi nhuan.

3.2. Gidi phdp hoan thién phdp ludt vé
bao vé dong vit hoang di

Thoi gian t6i, can ra soat hé thong cac
van ban phap luat vé bao vé DVHD, tién tdi
xay dung Luéat chuyén biét vé bao vé DVHD
tach biét voi Luat Moi truong hay Luat Da
dang sinh hoc. Can quy dinh vé hé thong cap
phép nghiém ngat d6i vdi cac hoat dong bao
vé DVHD duwoc Nha nude cho phép. Can thiét
phai quy dinh r6 cac hinh thttc x phat vi
pham, trong d6 can nang mtrc xt phat nghiém
khéac nham tdng cuong tinh rdn de ctia phap
luat. B6 sung mot s6 quy dinh nham khuyén
khich co quan co thdm quyén va nhung to
chitc bao vé BVHD hop tac quan ly va kiém
soat cac hoat dong trong linh viec nay.

Nghién cttu va c¢d ké hoach xay dung,
thurc hién cac chuong trinh, du dn bao vé, phat
trién c6 muc tiéu doi véi ting loai PVHD c6

O] ~ e
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nguy co tuyét chung. B sung cac quy dinh vé
quan ly bao vé DVHD va ban hanh cac van
ban huéng dan thuc thi va van dé gay nudi
DVHD.

Hoan thién, b6 sung cac quy dinh vé xt
ly tang vat, vat chiung la DVHD nhu b6 sung
danh muc cac co quan quan ly chuyén nganh
c6 thdm quyén xut ly tang vat la DVHD trong
ting treong hop cu thé sao cho hop ly, théng
nhat. Huéng dan cu thé céac tiéu chi xac dinh
hodc chi dinh cu thé cac co s& co diéu kién
nudi dudng bao quan thay thé cho co quan
tam gitt dong vat ritng la tang vat vi pham la
nhing co quan nao trong Thong tu s629/2019/
TT-BNNPTNT ngay 31/12/2019 ctia BO Nong
nghiép va Phat trién néng thon quy dinh x
ly dong vat ritng la tang vat, vat ching; dong
vat ring do td chtrc, cd nhan tu nguyén giao
nop Nha nudc.

Tang cuong hop tac quoc té, dac biét la
vdi cac qudc gia c6 chung duong bién gidi voi
Viét Nam va cac qudc gia la thi treong tiéu
thu DVHD 16n cta thé gidi. Tich cwc tham
gia cac dién dan, hoi thao qudc t& phdi hop
dao tao cac can bo cha chot phuc vu cong tac
phong, chdng tdi pham bu6n ban trai phép
DVHD nham bao vé ngudn tai nguyén sinh
vat nay mot cach hiéu qua, dap tng muc tiéu
phat trién bén virng khong chi ¢ Viét Nam ma
trén toan cau./.
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