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ngay cang quan tdm, gop phan tich cyc vao cong cudc phong, chong tham nhiing. Tuy nhién, co ché'’bao
vé ngmn t6 cdo tham nhung ¢ Viét Nam hién van con nhu'ng bat ' cdp. Bai viét phan tich su can thiét,
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the Party and the State, positively contributing to the preventing and combating corruption. However,
the mechanism of protecting the corruption whistleblowers in Vietnam still has some inadequacies.
This article analyzes the necessity and importance of protecting the corruption whistleblowers; recent
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1. Su can thiét, y nghia va cac yéu td
tac dong dén viéc bao vé nguoi t6 cdo tham
nhiing

TG cao, theo Tt dién tiéng Viét, 1a: “...vach
10 t0i 16i ctia ké khac trude co quan phap luat
hay truede dw luan”2 V& mat phap ly, td cdo la
viéc bao cho nguoi hodc co quan, to chirc co
thadm quyén biét vé hanh vi dugc coi la vi pham
phap luat ctia ca nhan hodc co quan, t6 chirc nao
do6 dé xem xét, xtr ly.

Nhu vay, c6 thé hiéu 6 cdo tham nhiing la
vigc bdo cho nguoi hodc co quan, t6 chitc ¢o thim
quyé‘n biét vé hanh vi dwgc coi la tham nhiing ciia
cd nhin hodc co quan, t6 chikc nao do dé’xem xét, xir
ly. Viéc khuyen khich, hé tro ngucn dan td cao
nhitng hanh vi tham nhiing c6 y nghia dac biét
quan trong trong cudc chién chong té nan nay.
Trong thuc t€, viéc lam dung quyén han dugc
giao d€ thu l¢i riéng (tham nhiing) c6 thé xay ra
0 rat nhiéu noi va bat ky khi nao trong bd may

! Nghién citu nay duoc tai tro béi Quij Phdt trién khoa
hoc va cong nghé Quéc gia (NAFOSTED) trong dé tai
ma s6'505.01-2021.07.

2 Trung tdm Twr dién hoc (2009), Tir dién Tiéng Viét, Nxb.
Da Néng.
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cong quyén, dan dén cac co quan nha nuwdc c6
trach nhiém phong, chong tham nhiing (PCTN)
khong thé giam sat va phat hién toan bo hanh
vi tham nhiing ctia d6i ngti can b9, cong chitc,
vién chuirc. Vi vay, nhat thiét phai huy dong sw
tham gia ciia nguoi dan trong viéc giam sat, to
cado nhitng hanh vi tham nhiing.

Mic du cling la mét dang t6' cao, song do
chti thé tham nhiing (nguoi bi t6 cdo) thuong 1a
nhiing nguoi ¢d chirc vy, quy@n han hay 6 thé’
lwee trong xa hoi, con ngu’cyl t0 cao thuong o vi
tri yéu thé’hon nén ho rat dé bi trix dap, tra thit.
Rui ro voi nguoi to cao tham nhiing thuong da
dang hon va 16n hon nhiéu so véi nguoi t6 cao
ndi chung. Do d6, chi khi bao vé duoc nguoi to
cdo thi méi ciing cd dugc niém tin cua nguoi
dan, tir 46 mai cé nhiéu nguoi dan tham gia t6
cdo hanh vi tham nhting.

Nhéan thdy tam quan trong cua viéc bao vé
nguoi td cao tham nhiing, Cong wdc chong tham
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nhiing ctia Lién hop qudc (UNCAC) da danh hai
biéu (biéu 32, 33) dé dé cap dén van dé nay. Biéu
32 yéu cau cac quoc gia thanh vién phai ap dung
cac bién phap thich hop débao vé mot cach hiéu
qua nhan chiing (nguoi to cdo) va ca than nhan
ctia ho (néu can thiét) khoi nhitng nguy co bi tra
tht1 hay de doa su an toan than thé ctia ho. Diéu
33 yéu cau cac quoc gia thanh vién phai bao vé
nguoi t& cao khoi nhiing d6i xtt bat cong véi ho,
xuat phat ttr hanh dong td cao ctia ho.

La mot quoc gia thanh vién cia UNCAC,
Viét Nam cling phai thue thi ddy da cac quy
dinh cta Cong wdc, trong do6 c6 cac quy dinh
vé bao vé nguoi to cdo tham nhiing da néu trén.
biéu nay doi hoi Viét Nam can hoan thién phap
luat dua trén nhitng yéu cau cu thé trong cac
Diéu 32, 33 cia UNCAC. Theo d6, trach nhiém
dau tién va chu yéu trong viéc bao vé nguoi t&
cdo tham nhiing thudc vé Nha nudc, boi chi co
Nha nudc madi co vi thé va cac diéu kién can
thiét d€ bao vé nguoi td cao tham nhing mot
cach hiéu qua. Hon nita, viéc t& cdo tham nhiing
1a hanh vi ho trg cudc chién chdng tham nhiing
ma Nha nuede cod nghia vu chinh, do d6, viéc bao
vé nguoi t6 cao khong chi 1a can thiét cho cong
viéc ctia nha nudc ma con la nghia vu ¢é tinh
luan ly ctia nha nwdc. Tuy nhién, trdch nhiém
bao vé nguoi td cdo tham nhing ciing thudc
vé toan xa hdi vi nguoi t6 cao tham nhiing la
nhitng nguoi diing cam, dam vach tran nhing
hanh vi xau xa, nguy hai 16n cho xa hoi. Ho la
nhitng nhan t6 cdt yéu dé€ xay dung mot xa hoi
lanh manh, “la nhitng ngwoi anh hiing ctia cong
ching”?. Vi vy, ca nha nudc va xa hoi déu phai
¢ trach nhiém phdp ly va dao dtc trong viéc
bao vé ho khoi sy tra thu va doi xtir bat cong.

Kinh nghiém cta nhiéu nudce cho thay*, d€
bao vé nguoi td cao tham nhing, can xac dinh
nhitng moi nguy hiém ma ho cd thé gap phai,
bao gom nguy co de doa vé danh du, nhan
pham, kinh t€, sw nghiép... va ddm bao kha nang
dén bu hodc bdi thuong cho ho néu bj thiét hai.
D61 tuong bao vé khong chi 1a ban than nguoi
t0 cao ma la ca nguoi than thich ctia ho. Pham
vi bao vé bao gdm tinh mang, sttc khoé, tai san,
danh du, nhan pham va viéc lam. Cac bién phap
nham han ché'va xt ly nhiing de doa, d6i xtr bat
cdng doi voi nguoi td cdo can da dang, tuong
xtng voi mie do nguy hiém ma ho phai doi

*DeGruyter (2020), “The publicspherehero: Representations
of Whistleblowing in U.S. Culture”, Whistleblowing Nation,
Timothy Melley (edited), Columbia University Press, 2020.
* NWC, Best Practices for Whistleblower Laws, https://www.
whistleblowers.org/whistleblower-law-best-practices/
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mat>. Phap luat can thiét 1lap mot co ché'hiéu qua
dé bao vé nguoi to cao. D& dam bao co ché dd
1a kha thi, can tinh dén cac yéu t6 co ban nhu:
Nhan thttc, thai do ctia nguoi dan va ctia cac
ddi tuong o lién quan vé tham nhing, td cao
tham nhiing va bao vé nguoi td cao tham nhing;
Trach nhiém va nang luc cta cac chu thé cd lién
quan nhu cac co quan nha nudc, to chie xa hoi,
nghé nghiép trong viéc bao vé nguoi td cdo tham
nhiing; Cac nguon nhan luc, vat lyc bao dam
cho viéc bao vé nguoi td cao tham nhing®.

2. Khung chinh sach, phap luat Viét Nam
vé bao vé nguoi td cdo tham nhiing

Vémat chinh sach, trong cac Nghi quyét Dai
hoi toan qudc, dac biét tir Dai hoi X trd lai day,
Dang ta ludén nhan manh chu treong phat huy
sttc manh cua hé thong chinh tri va cia toan dan
trong PCTN. Khong nhitng vay, cht truong nay
con dugc thé hién cu thé tai Nghi quyét chuyén
dé s6 14-NQ/TW ngay 15/5/1996 ctia Bo Chinh
tri, trong d6 néu ra yéu cau dong vién nhan dan
tham gia chong tham nhing. Tiép d6, cac Nghi
quyét s648/2005/NQ/TW ngay 24/5/2005 ctia Bo
Chinh tri, Nghi quyét Trung wong 6 (1an 2) khéa
VIII, Nghi quyét Trung wong 9 khoa IX da dat
ra van dé€ hoan thién phép luat, phat huy quyén
lam chu, quyén gidm sat cia nhan dan doi véi
t0 chirc dang, dang vién dé€ phong, chong tham
nhiing. Nghi quyét Trung wong 4 khoa X néu
yéu cau bao v¢, biéu duong, khen thuong tap
thé, cd nhan ¢ thanh tich dau tranh chong tham
nhiing; Chi thi 8 50-CT/TW ngay 15/12/2015
cua BO Chinh trj vé tang cuong su 1anh dao ctia
Dang do6i véi cong tac phat hién, xt ly vu viéc,
vu an tham nhting; Chi thi s6 35-CT/TW ngay
26/5/2014 cta B Chinh tri vé tang cuong su
lanh dao ctia Pang ddi voi cong tac tiép cong
dan va giai quyét khiéu nai, t6 cao; Quy dinh s6
11-QD/TW ngay 18/02/2019 ctia B6 Chinh tri vé
trach nhiém ctia nguoi ding dau cap uy trong
viéc tiép dan, doi thoai truc tiép véi dan va xu
ly nhitng phan anh, kién nghi ctia céng dan;
van ban quy dinh, huéng dan vé khen thudng
nguoi to cao. Ngay 10/01/2019, Bo Chinh tri da
ban hanh Chi thi s6 27-CT/TW vé tang cuong
su lanh dao ctia Dang d6i véi cong tac bao vé
nguoi phat hién, td giac, nguwoi dau tranh chong
tham nhting, lang phi, tiéu cuc, trong d6 yéu
cau cac cap uy, to chirc dang va chinh quyén cac
cap cha dong ban hanh chwong trinh, ké'hoach
trién khai dong bo, hiéu qua cong tac bao vé
nguoi phat hién, t6 cao, t6 giac, nguoi dau tranh
chong tham nhiing, 1ang phi, tiéu cuc; gép phan

> NWC, Tldd.
¢ NWC, Tldd.
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nang cao hiéu qua quan ly nha nudc, 6n dinh
va phét trién kinh t& xa hdi tai cac dia phuwong,.

V€ mat phap ly, van dé bao vé nguoi t&

cao tham nhing da duoc dé cap tir lau trong
nhiéu van ban phdp luat ctia Viét Nam. Trudc
hét, quyén khiéu nai, t6 cdo la mot quyén hién
dinh, da dwoc ghl nhan tir Hién phap nam 1959
(Diéu 29) va tiép tuc duoc khang dinh trong cac
ban Hién phap vé sau. Van dé bao vé nguoi to
cao lan dau tien duoc dé cap cu thé trong Hién
phap ndm 1980, trong d6 quy dinh nghiém cam
tra thu nguoi t6 cdo (Diéu 73). Quy dinh nay tiép
tuc duoc ghi nhan trong Hién phap nam 1992 va
biéu 30 Hién phap nam 2013.

Trén co s& d6, quyén to cao va viéc bao vé
nguoi to cao da dwoc luat dinh trong cac Luat
PCTN (nam 2005, stta ddi nam 2007, 2012) va

Luat PCTN nam 2018, dong thoi duoc cu thé

hod trong mot s6 Nghi dinh ctia Chinh phu
(Nghi dinh s6120/2006/ND-CP ngay 20/10/2006
va Nghi dinh s 59/2013/ND CP ngay 17/6/2013
quy dinh chi tiét va huong dan thi hanh mot s&
diéu cua Luat PCTN nam 2005, 2012). Hién tai,
biéu 5 Luat PCTN nam 2018 quy dinh t& cdo
tham nhiing vira la quyén, vira 1a nghia vu ctia
cong dan. Diéu 4 Luat nay quy dinh nghia vu
cuia cac co quan, to chirc, don vi trong viéc tiép
nhan, xt ly kip thoi va bao vé quyén va loi ich
hop phap cta nguoi phan anh, bao céo, t6 cao,
to giac, bao tin, cung cap thong tin vé hanh vi
tham nhting. Diéu 8 quy dinh nghiém cam cac
hanh vi de doa, tra thu, tru dap, tiét 1o thong
tin v€ nguoi phan anh, bao cao, td cdo, t0 giac,
bdo tin, cung cap thong tin vé hanh vi tham
nhiing. So v6i Luat PCTN nam 2005 (stta doi,
b6 sung nam 2007, 2012), Luat PCTN nam 2018
da bd sung quy dinh vé quyén dugc gitr bi mat

vé thong tin cua nguoi phat hién, phan anh, t&

cdo, td giac, bao tin vé hanh vi tham nhiing, cu
thé tai Diéu 65.

Theo Diéu 67 Luat PCTN nam 2018, viéc
bao vé nguoi td cdo hanh vi tham nhiing duoc
thuc hién theo quy dinh cta phap luat vé to cao.
Luat T6 cao nam 2018 da danh mot chwong quy
dinh vé bao vé nguoi to cdo (tir Diéu 47 dién
biéu 58), trong d6 bao gom nhiéu diém maoi so
vdi luat cii. Cu thé:

Diéu 47 Luat T6 cdo nam 2018 xac dinh rd
hon do6i tuong, pham vi bao vé nguoi t6 cao
gom: Bao vé bi mat thong tin; bao vé vi tri cong
tac, viéc lam, bao vé tinh mang, sttc khoe, tai
san, danh du, nhan pham; doi twong bao vé la
nguoi to cao, vo, chdng, cha me dé, cha me nudi,
con dé, con nudi cuia ho.

biéu 48 quy dinh cu thé hon cic quyén
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cua nguoi duoc bao vé gdbm: Quyén duoc biét
V€ cac bién phap bao vé; Quyén dugc giai thich
v€ quyén va nghia vu khi dugc ap dung bién
phap bao vé; Quyén duoc dé nghi thay doi, bo
sung, cham dut viéc ap dung bién phap bao vé§;
Quyén duoc tir chdi ap dung bién phap bao vé;
Quyén duoc nha nudce bdi thuong trong truong
hop da dé nghi ma khong dugc bao vé hodc bao
ve khong kip thoi, khong dung quy dinh cua
phap luat, gay thiét hai vé tinh mang, sttc khoe,
tai san, tinh than cho nguoi duoc bao vé.

biéu 49 quy dinh rd hon vé cac chu thé co
thadm quyeén ap dung bién phap bao vé va trach
nhiém cua cac chu thé nay, cu thé la: Nguoi giai
quyét t6 cao bao vé bi mat thong tin, vi tri cong
tac, viéc lam cua nguoi td cao; Co quan tiép
nhan, xac minh ndi dung td cao bao vé bi mat
thong tin ctia nguoi td cao; Co quan cong an bao
vé tinh mang, sttc khoe, tai san, danh dw, nhan
phﬁm cia nguoi t6 cdo; Co quan quan ly nha
nudc bao ve vi tri cong tac, viéc lam ctaa ngucn
t0 cdo; Uy ban nhan dan, Cong doan cac Cap, co
quan, t6 chitc khac bao vé bi mat thong tin, vi tri
cong tac, viéc lam, tinh mang, sttc khoe, tai san,
danh dy, nhan pham ctia nguoi to' cao.

Tt Diéu 50 dén Diéu 55 Luat T6 cdo nam
2018 quy dinh cu thé vé trinh ty, thu tuc bao vé
khi nguoi td cao cd van ban dé nghi ap dung
bién phdap bao vé va tit Diéu 56 dén Diéu 58 quy
dinh cac bién phap bao vé.

Dé thuc hién Luat T6 cdo ndm 2018, Chinh
pha da ban hanh Nghi dinh s6 31/2019/ND-CP
ngay 10/4/2019 quy dinh chi tiét mot s6 diéu va
bién phéap t6 chiic thi hanh Luat T6 cao; Nghi
dinh s6 22/2019/ND-CP ngay 25/02/2019 quy
dinh vé t6 cdo va giai quyét t6 cao trong Cong
an nhan dan; Bo Cong an da ban hanh Thong tw
s& 145/2020/TT-BCA ngay 29/12/2020 quy dinh
tham quyén, trinh tu, thu tuc, bién phap bao
vé tinh mang, sttc khoe, tai san, danh di, nhan
pham ctia nguoi td cdo vé hanh vi tham nhiing,
lang phi; BO Noi vu da ban hanh Thong tu s6
03/2020/TT-BNV ngay 21/7/2020 quy dinh chi tiét
vé tham quyén, trinh ty, thu tuc, bién phap bao
vé vi tri cOng tac cia nguoi t6 cao la can b, cong
chtrc, vién chirc...

3. Nhitng ton tai, han ché va giai phap
tiép tuc hoan thién chinh sach, phap luat Viét
Nam vé bao vé nguoi t6 cio tham nhiing

Bao vé nguoi t6 cao tham nhiing dwoc xem
1a mot trong nhiing khau trong yéu trong hoat
dong PCTN ctia nudce ta thoi gian qua. Truedc
khi c6 Luat PCTN nam 2018 va Luat TO cdo nam
2018, nhitng han ché nay thé hién rat rd qua thuc
trang t0 cdo tham nhiing. Theo s0 liéu thong ké
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tir Bdo cdo s6 180/BC-TH ngay 28/9/2015 cua
Cuc Chong tham nhiing, Thanh tra Chinh phu,
ké ttr khi ¢6 Luat T6 cao nam 2011 va Nghi dinh
s0 76/2012/ND-CP ngay 03/10/2012 cta Chinh
phu huong dan thi hanh mot s6 diéu ctia Luat
TS cao dén thoi diém 31/03/2015, cac co quan
c6 thdm quyén da tiép nhéan 699 yéu cau bao vé
cuia nguoi to cao, trong do6 c6 99 yéu cau bao vé
trong cac vu viéc tham nhiing’. Dac biét, trong
s0 nhitng yéu cau bao vé ctia nguoi td cao, chi
c6 khoang 1/3 s yéu cau (32%) duoc dap tng;
trong d6 chi c6 21 truong hop lién quan dén
t0 cao tham nhiing®. S& lwgng nguoi t6 cdo va
yéu cau bao vé cuia nguoi td cao nhu vay la rat
it so voi thuc t€ pho bién cua tinh trang tham
nhiing. Pay la ly do trong Khao sat Phong v
biéu tham nhiing toan cau 2013 vé quan diém
va trai nghiém ctia ngum dan Viét Nam d6i véi
tham nhung, chi ¢6 38% sO nguz(n duoc hoi san
sang t0 cao tham nhiing; va nguyen nhan pho
bién khién nguoi dan e ngai t6 cao tham nhiing
1a “chang thay doi duoc gi” (51%) va “so ganh
chiu hau qua” (28%)’. Theo khao sat ciia Thanh
tra Chinh pht va Ngan hang thé’ gidi, 62% s6
nguoi duoc hai tra 10i ly do khién ho khong t6
cao tham nhting la “so bi tra thu” *°.

K& ttr khi c6 Luat PCTN nam 2018 va Luat
T6 cdo nam 2018, méc du chwa c6 khao sat nao
cho phép danh gia toan dién tac dung ctia cac
quy dinh méi vé bao vé nguoi t& cao tham
nhting, song qua cac bao cao vé cong tac PCTN,
bao gdm bao cao cong bd tai Hoi nghi toan qudc
tong két 10 nam cong tac PCTN, tiéu cuc (giai
doan 2012-2022) cho thdy, phan 16n cac vu viéc
tham nhiing, tiéu cyc duoc phat hién la qua
thanh tra, kiém tra, con lai nhitng vu viéc, hanh
vi duge xir ly thong qua don tir t& cao ctia can
bd, nhan dan van con rat it'. Diéu d6 c6 nghia
la cac quy dinh phap luat méi vé bao vé nguoi
t0 cao tham nhiing van chua phat huy hiéu qua,
chua tao ra chuyén bién dang ké trong viéc t&
cao tham nhiing.

7 Thanh tra Chinh phu va Ngan hang Thé giéi, Tham
nhiing tir goc nhin cia nguoi din, doanh nghiép va cin bg,
cong chirc, 2013.

8 Thanh tra Chinh phu va Ngan hang Thé gidi, TIdd.

° T6 chtrc Hudéng t6i Minh bach (TT), co quan dau méi
qudc gia cta T8 chitc Minh bach quéc t& (TI) tai Viét
Nam, Phong vii biéu tham nhiing toan cidu 2013 — Quan
diéin va trai nghigm ciia nguoi din Viét Nam.

10 Thanh tra Chinh pht va Ngan hang Thé giéi, Tldd.

1 Thanh Ha (2022), Nguoi t0'cio vin don dic, 1é loi trong cuc
dau tranh voi tham nhiing, VOV, https://vov.vn/chinh-tri/xay-
dung-chinh-don-dang/nguoi-to-cao-van-don-doc-le-loi-
trong-cuoc-dau-tranh-voi-tham-nhung-post958376.vov.
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Cac chuyén gia xac dinh nguyén nhan va
giai phap cho van dé nay nhu sau'

Thit nhit, nguoi dan chwa hiéu biét vé tam
quan trong, y nghia ctia viéc t6 cdo tham nhing
cling nhu cac quy dinh cua phap luat trong bao
vé nguoi to cdo tham nhiing, dan dén khong c6
dong luc td cao tham nhing hodc khong dam t&
cdo tham nhiing vi lo ngai khong dwgc bao vé.

D€ khic phuc tinh trang trén, can ting
cuong hon nita cong tac tuyén truyén, pho bién
cac chinh sach ctia Bang, phap luat ctia Nha
nudc vé t6 cao noéi chung va phap luat vé bao
vé nguoi td cdo tham nhiing noi riéng dé€ nguoi
dén hiéu ro va yén tam tham gia t6 cao cac hanh
vi vi pham phap ludt, nhat la trong cac truong
hop t6 cao hanh vi tham nhiing.

Thit hai, mot bo phan khong nhé ngwoi dan
c6 tam ly “song chung véi tham nhing”, tham
chi tiép tay cho tham nhiing, thé hién qua viéc
chap nhan, tham chi chu dong, dua hoi 16 d€ “boi
tron” trong qua trinh giai quyét thu tuc hanh
chinh. Trong nhitng triong hop nay, nguoi dan
thuong khong t6 cao hanh vi nhan héi 16, mdc du
theo Diéu 364 BO luat Hinh sy nam 2015 (stra d6i,
b6 sung nam 2017), nguoi dua h6i 16 tuy khong
bi ép budc nhu’ng da chu dong khai bao trudce
khi bi phat giac thi c6 thé dwoc mién trach nhiém
hinh sy va dwoc tra lai mot phan hoéc toan bo
ciia da dung dé dua hoi 10.

Do d6, can tang cuong hon nita cong tac
tuyén truyén, ph6 bién cac chinh sach ciia Dang,
phap ludt ctia Nha nuwée vé PCTN, ddc biét la
vé cac hanh vi tham nhiing va ché’ tai véi cac
hanh vi tham nhiing. Cling can thuc hién tuyén
truyén, gido duc vé van hod liém chinh trong
cong dong d€ nguoi dan ting budc thay doi
tam ly “song chung véi tham nhiing”, khong
dua hdi 10 hay tiép tay cho tham nhiing.

Thit ba, mot s6 nguoi dan chu dong to gidc
tham nhing nhung co quan nha nudc c6 tham
quyén khong thu ly giai quyét do thiéu ching
ctt chitng minh hanh vi pham t0i, hodc khong
nhiét tam giai quyét trong truong hop tuy cd
ching ctt nhung nguoi t6 cao khong tiét 10

2 Thanh Ha, Tldd; Dao Thao Ly (2021), Déinh gid thuc trang
quy dinh ciia phdp ludt vé bdo vé nguoi to’ cdo hign nay, Cong
thong tin dién tit Thanh tra tinh Ha Tinh, http://thanhtratinh.
hatinh.gov.vn/danh-gia-thuc-trang-quy-dinh-cua-phap-
luat-ve-bao-ve-nguoi-to-cao-hien-nay-1638255909.html; D
Van Nhan (2022), Ning cao hi¢u qua cong tic bdo vé nguoi phit
hign, t0' gidc, ngueoi diu tranh chong tham nhiing, Tap chi dién
tee Luat sw Viét Nam, https://lsvn.vn/nang-cao-hieu-qua-
cong-tac-bao-ve-nguoi-phat-hien-to-giac-nguoi-dau-tranh-
chong-tham-nhung1659092614.html.

So 07 - 2024



VU CONG GIAO - TRAN THUY DUONG

danh tinh". Ngoai ra, trong nhitng treong hop
nguoi dan 6 cdo hanh vi tham nhiing cua can
bo, cong chttc nhung hanh vi chua dén mic
truy ctu trach nhiém hinh sy thi van xay ra
treong hop co quan co trach nhiém x ly can
bo, cong chirc cd xu hudng bao che, xr ly thiéu
kién quyét, triét d€. Thuc trang d6 khién cho
nguoi dan e ngai hodc khong nhiét huyét to cao
tham nhiing.

Vi vay, can tang cuong cong tac kiém tra,
giam sat, thanh tra ddi véi cong tac giai quyét
khiéu nai, t0 cdo, qua d6 phat hién, xt ly kip
thoi nhiing can bo, co quan, to chic chua thue
hién nghiém chinh cac quy dinh phéap luat vé
khiéu nai, td cdo, dac biét Ia hanh vi bao che cho
nguoi bi td cdo.

Thir tu, khung phap luat vé quan ly nha
nudc trong nhiéu linh viec con nhiéu bat Cap,
dan dén tinh trang ¢ nhiéu co quan nha nudc
kho thuee thi dung, budc phai “van dung” mai cé
thé giai quyét dugc cong viéc. Trong boi canh do,
nhiing can bo t& cdo tham nhiing c6 thé khong
nhan dugc sy tan thanh, ang ho, tham chi bi xa
lanh, chi trich boi dong nghiép va tap thé. Cung
voi van hoa “song chung voi tham nhiing”,
nguoi td cao tham nhing it nhan duoc sy dong
thuén, ddng vién, chia sé cuia dong nghiép, cong
dong, tham chi la ca nguoi than trong gia dinh.
Tinh trang don ddc, 1é loi, bi ¢6 lap khién cho it
nguoi diing cam t6 cdo tham nhiing.

Dé giai quyét van dé nay, bén canh giai
phép tuyén truyén, gido duc vé€ van hoa liém
chinh, can tiép tuc tang cuong ra soat, hoan
thién phép luat vé quan ly nha nuwéc trén cac
linh viee d€ kip thoi stta doi nhiing quy dinh
thiéu hop ly, qua d6 loai trir nhitng ly do “bién
ho” cho tham nhiing va nang cao su tng ho voi
nguoi t6 cao tham nhiing.

Thit nam, mac du k€ tir ndm 2018, khung
phap luat vé bao vé nguoi to cao tham nhiing da

duoc cai cach theo hudng quy dinh cu thé hon vé

nghia vy, trach nhiém ctia cac co quan, t6 chtkc co
lién quan, song theo phap luat hién hanh van c6
nhiéu co quan, t0 chitc c6 nghia vy, trach nhiém
trong van dé nay, nhw Uy ban nhan dan cac cap,
co quan c6 trach nhiém giai quyét t6 cao; co quan

3 Theo phap luét hién hanh, néu don t& cdo ndc danh cd ndi
dung 16 rang, kem theo cac thong tin, tai liéu, bang ching
chting minh ndi dung td cdo hanh vi tham nhiing, hanh vi
toi pham thi nguoi x ly don bao cao thu trudng co quan,
t0 chite, don vi xtr ly theo quy dinh ctia phép luat vé phong,
chong tham nhiing, phép ludt td tung hinh sy (quy dinh
tai Muc 3 Chuong III Luat Phong, chdng tham nhting 2018;
biéu 481, Diéu 482 B luat T6 tung hinh sy 2015; Diéu 8,
biéu 12 Thong tu lién tich s& 02/2018/TTLT-VKSTC-TATC-
BCA-BQP-BTC-BNN&PTNT).
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cong an noi nguoi t6 cdo, nguoi than thich cta
nguoi to cao cu tra, lam viéc, hoc tap; co quan
cong an noi ¢d tai san cua nguoi to cao hodc
nguoi than thich ctia nguoi td cao; td chirc cong
doan co s0, co quan quan ly lao dong hoac co
quan cé tham quyén khac 6 dia phuong. Ngoai
ra, con c6 cac co quan c6 tham quyén quyét dinh
ap dung bién phap bao vé ddi voi nguoi to giac
toi pham, ngwoi lam chitng, bi hai va ngwoi tham
gia t0 tung khac, cu thé nhu Co quan diéu tra
ctia Cong an nhan dan, Co quan diéu tra trong
Quan doi nhan dan, Vién kiém sat nhan dan va
Toa an nhan dan... Viéc ¢6 qua nhiéu co quan c6
trach nhiém trong viéc bao vé nguoi t cao hanh
vi tham nhiing sé kho tranh khoi su chong chéo
ve tham quyeén va trach nhiém, tir 46 anh huong
toi tinh kip thoi va tinh hiéu qua cta viéc bao vé
nguoi t6 cao tham nhiing.

Nhu vay, can nghién ctru thanh 1ap hodc xac
dinh mét co quan chuyén trach vé bao vé nguoi
t0 cdo noi chung, nguoi to cao tham nhiing ndi
rieng. Trudc mat, can hoan thién cac quy dinh
vé trach nhiém phoi hop gitta nguoi giai quyét
t0 cdo va cac co quan, t6 chitc cd lién quan trong
bao vé nguoi td cao. Hién tai, theo Luat T6 cao
nam 2018 va Nghi dinh s6 31/2019/ND-CP, trach
nhiém chinh trong viéc bao vé nguoi to cao trude
hét thude vé nguoi giai quyét to cao, sau do la cac
Co quan ph01 hop nhu co quan quan ly ngvz(n to
cdo tai noi cong tac, Uy ban nhan dén cac cap, co
quan cong an c6 thdm quyén va cac co quan, t&
chttc cd nhéan c6 lién quan khac. Viéc quy dinh cu
thé nhue Vay da co ban khac phuc duoc tinh trang
nguoi t0 cao “phai ty minh im nguoi, co quan,
t0 chiic bao vé minh”, dong thoi han ché duoc
tinh trang dun ddy, né tranh trach nhiém bao vé
nguoi to cao. Tuy nhién, néu viéc phdi hop gitra
nguoi giai quyét té cdo va cac co quan, t0 chirc co
lién quan khong tot thi viéc bao vé nguoi td cao
van thiéu klp thoi, cd thé gay ra nhiing hau qua
tiéu cuc véi nguoi t0 cdo, nhat la trong cac tinh
hudng can trién khai ngay cac bién phap bao vé
tinh mang, sttcc khoe, danh dy, nhan pham, uy tin
va cac quyén nhan than khac ctia nguoi to cao va
nguoi than ctia ho. Vi vay, Nha nude can quy dinh
16 hon trach nhiém ctia ting co quan, t0 chirc da
néu trong viéc bao vé nguoi to cao va nguoi than
cua ho, gan vdi ting treong hop cu thé.

Thir sdu, mac du khuon kho cac bién phap
bao vé nguoi té cao theo phdap luat Viét Nam
hién kha phong pht, song xét vé tong thé, cac
bién phap bao vé nguoi t6 cao chua thuc su
hoan thién. Theo cac quy dinh ctia B luat T6
tung hinh sy nam 2015, quyén ctia nguoi to giac
(t0 cao) toi pham con han ché’so véi quyén cua
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nhiing nguoi tham gia t6 tung khac (nguoi bi
hai, nguyén don dan s, bi don dan sy, nguoi cd
quyén va l¢i ich lién quan), vi du nhu vé quyén
dwoc moi va thay doi nguoi gidm dinh, quyén
duoc st dung phién dich, quyén dé nghi thay
doi nguoi tién hanh to tung, quyén khang cao.

Giai phéap cho tinh trang nay la can ra soat
stra d6i BO luat To tung hinh sy d€ b4 sung nhiing
quyén da néu trén cho nguoi td cao. Rong hon,
can tiép tuc quan triét va thé ché’hoa day du cac
cht treong, chinh sach co lién quan ciia Pang,
Nha nuéc vao hé thong phap luat hién hanh vé
bao vé nguoi td cdo tham nhiing.

Thir bay, & nhiéu qudc gia, nguoi t6 cdo
tham nhting khong chi dwgc bao vé, vinh danh,
ma con dwgc khen thwdng thich dang'; tuy
nhién, ¢ nudc ta, viéc khen thuong nguoi td cao
tham nhiing chua dwoc coi trong diung muitc.
Nhitng vu viéc tham nhiing duoc phat hién va
xtt ly do nguoi dan td cdo nhung it khi nguoi
td cao duoc vinh danh xtmg dang. Day cting la
han ché da duoc néu tir lau nhung hién chua
duoc khac phuc, tham chi quy dinh hién hanh
con bat cap hon so véi quy dinh trude day. Cu
thé, Nghi dinh s6 76/2012/ND-CP trude day cd
quy dinh vé khen thuong nguoi ¢6 thanh tich
trong viéc t0 cao (Diéu 45) nhung Nghi dinh s6
31/2019/ND-CP ngay 10/4/2019 cua Chinh phu
quy dinh chi tiét mot s6 diéu va bién phap t6
chtc thi hanh Luéat T6 cdo nam 2018 (thay thé
Nghi dinh s6 76/2012/ND-CP) lai khong co quy
dinh nao vé khen thuong doi véi nguoi to cao.

Do d6, Chinh pht can sém stta d6i, bd
sung quy dinh vé khen thuong nguoi t6 cao vao
Nghi dinh s6 31/2019/ND-CP hoac ban hanh
mot Nghi dinh riéng vé van dé nay, qua d6 thuc
hién t6t cong tac biéu duong, khen thuong kip
thoi d6i voi nguoi t6 cao dung, tao dong luc,
khuyén khich moi nguoi tich cuc tham gia phan
anh, t0 giac, to cao hanh vi tham nhiing.

Thir tam, quy dinh vé bao vé bi mat thong
tin ctia nguoi t6 cao con thiéu chat ché. Bao vé
bi mat thong tin cia nguoi t6 cdo la mot nguyen
tac cot 16i trong phap luat vé g1a1 quyét to cao ¢
cac qudc gia'. Tuy nhién, do md hinh co quan,
t0 chic tiép nhén, xi ly don thu va giai quyét
t0 cao hién nay ¢ nudc ta la nhiing tap thé voi
nhiéu bo phan khac nhau nén viéc gitr gin bi mat
thong tin ciia nguoi t6 cdo kho c6 thé dam bao.
Trong thuc t€' cd nhiéu truong hop vi muén bao

4 NWC, The Importance of Rewards: Whistleblower reward laws
are the key to successfully combating fraud and corruption, https://
www.whistleblowers.org/the-importance-of-rewards/.
15 NWC, Whistleblower Confidentiality, https://www.
whistleblowers.org/whistleblower-confidentiality/.
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che, co thai d6 né nang nén thong tin vé nguoi to
cdo van bi tiét 1o. Ngoai ra, phap luat hién hanh
van con ké ho trong quy dinh vé bao vé nguoi to
cdo. biéu 22 Nghi dinh s6 31/2019/ND-CP quy
dinh vé ché tai xt¢ ly ky luat hinh thic “canh
cao” ddi véi nguoi co tham quyeén giai quyét to
cao lam 1 thong tin ca nhan ctia nguoi to cao.
Theo quy dinh nay thi trach nhiém bao vé bi
mat thong tin ciia nguoi t6 cdo chi thudc vé mot
minh nguoi cd thim quyén giai quyét to cao,
trong khi ¢ nhiéu nguoi khac (nhw can bo tiép
nhan, xtt ly thong tin t& cdo ¢ cac tru so tiép dan
va & cc co quan, don vi khac trong treong hop
co quan d6 khong c6 tham quyén giai quyét,...)
cling c6 thé 1am 16 danh tinh nguoi td cao.

Vi thé, can stra d6i quy dinh vé trach nhiém
bao vé bi mat thdng tin ctia nguoi td cao trong
Nghi dinh s6 31/2019/ND-CP dé rang budc tat ca
cac chu thélién quan. Rong hon, canbd sung quy
dinh vé quy téc ung xtt, quy tac dao dtkc ctia cdn
bo cong chirc khi tiép nhan, giai quyét td cdo va
yéu cau bao vé ciia nguoi td cdo trong Nghi dinh
s6 31/2019/ND-CP.

Thi chin, quy dinh vé can ci dé yéu cau
bao vé nguoi to cdo con thiéu cu thé. Hién tai,
theo khoan 3 Diéu 47 Luit TO cdo nam 2018,
“Khi ¢6 can ctr vé viéc vi tri cong tac, viéc lam,
tinh mang, sttc khoe, tai san, danh dy, nhan
pham ctia nguoi duoc bao vé (nguoi t6 cao, vo,
ch6ng, cha dé, me de, cha nu6i, me nuoi, con de¢,
con nudi cta ngum t0 cao) dang bi xam hai hodc
co nguy co bi xam hai ngay ttec khac, hay ho bi
tru dap, phan biét doi xt do viéc t6 cdo, nguoi
giai quyet td cdo, co quan khac cd tham quyén
te quyét dinh hodc theo dé nghi ctia nguoi t6
cdo quyét dinh viéc dp dung bién phap bao vé
can thiét”. Tuy nhién, hién chua 6 nhu thé nao
1a “c6 can ct”, dan dén kha nang ap dung bién
phap bao vé khl chwa thuc sy can thiét hodc
khong ap dung bién phap bao vé khi can thiét.

D& khic phuc tinh trang trén, Nha nuwdc
can c6 quy dinh cu thé hoa nhiing biéu hién,
hanh vi va mc d0 hanh vi ma cé thé dwoc xem
1a “cé can c” ra quyét dinh ap dung bién phap
bao vé can thiét voi nguoi to cao, va/hodc voi
nguoi than ctia ho.

Thir muoi, quy dinh vé co so vat chat, nguon
nhan lic, phuwong tién, kinh phi bao vé nguoi t&
cao ciing chua 1o rang, cu thé. Hién van chwa
1o kinh phi bao vé nguoi td cdo (va nguoi than
thich ctia nguoi td cdo, néu can thiét) sé trich tie
ngudn ngan sach nao, do co quan nao truc tiép
chi trd. Tinh trang nay cling gay kho khan cho
viéc bao vé nguoi t6 cao trong thuc té.

Nhu vay, cac co quan nha nudc can quy
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dinh 16 hon vé ngudn kinh phi va co ché' tai
chinh cho viéc bao vé nguoi to cao va nguoi
than cta ho.

Bén canh viéc hoan thién phap luat, can
dong thoi thuc hién cac bién phap sau day dé
nang cao hiéu qua bao vé nguoi to cao tham
nhiing'®:

_ - Bé cao trach nhiém néu guong, guong
mau cua can by, dang vién, nhat la can b¢ lanh
dao, chu chot; tang cuong trach nhiém cta
nguoi ding dau trong viéc thiee hién cac chu
truong, duong 161 ctia Pang, chinh sach, phap
luat cia Nha nude vé bao vé nguoi to cdo. Can
bao dam nguoi ding dau co quan, td chie thuc
hién day du va nghiém chinh trach nhiém trién
khai thuc hién cong tac bao vé nguoi td cdo,
chiu trach nhiém trudc cap trén va bi x ly ky
luat néu dé xay ra tinh trang lam 16 thong tin
clia nguoi t cao hay nguoi to co bi tra thu, tru
dap khi t& cao tham nhing.

- Tang cuong thuc hién cac bién phap
phong ngtra, ngén chan khong dé€ xay ra cac
hanh vi tra thu, tru dap nguoi td cao; kip thoi
ap dung cac bién phap bao vé nguoi td cao theo
quy dinh, nhat la don vi tiép nhan t6 cdo, xac
minh ndi dung & cdo, nguoi giai quyét to cao
phai bao dam an toan cho nguoi td cao. Céc t6
cao vé tham nhiing, 1ang phi, tiéu cuc phai duoc
giai quyét kip thoi, tranh tinh trang dun day,
bao che, khong giai quyét hodc giai quyét khong
dang quy dinh phép luat; bao dam khong d€'1o
lot thong tin, lam anh huong dén sy an toan ctia
nguoi td cao;

- Tang cuong cong tac kiém tra, giam sat,
thanh tra d6i vdi cong tac bao vé nguoi td cao
cua cap uy, td chiec dang va chinh quyén cac
cap; chta dong phat hién, x ly nghiém theo quy
dinh ctia Dang, phap luat cia Nha nuwée doi voi
cac t0 chitc va cd nhan cé hanh vi tra thu, tru
dap nguoi t6 cao, bao che cho nguoi bi to cao,
cac co quan, don vi c6 chitc nang bao vé ngwoi
td cao nhung khong lam tron trach nhiém.

Két luan

Nguoi chong tham nhiing néi chung va
nguoi t6 cdo cac hanh vi tham nhiing ndi riéng
thuong phai d6i mat véi nhiéu &p luc va rui ro.
Nhiéu nguoi trong sd ho thuc t€ da phai chiu
dung nhiing mdi de doa hay hanh dong tra thu,
tri dap ctia nguoi bi td cdo, trong khi su ung ho,
chia sé, gitip do ctia tap the, cong dong va gia dinh
hién con han ché. Biéu nay khién khong it nguoi
dan va can b9, dang vién e ngai, né tranh, khong

16 D& Vin Nhan (2022), Tldd; Dao Thao Ly (2021), Tldd;
Thanh Ha (2022), Tldd.
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dam hodc khong mudn t& cdo tham nhiing. D&
PCTN hiéu qua, rat can huy dong su tham gia
cua nguoi dan trong dau tranh PCTN, dédc biét
1a khuyén khich nguoi dan t6 cdo hanh vi tham
nhiing. Viéc nay doi héi phai nang cao hiéu qua
bao vé nguoi td cdo tham nhiing, trong do can
tiép tuc stra d6i, bd sung khung chinh sach, phap
luat nham nang cao hiéu qua bao vé nguoi t& cao
tham nhiing trong thoi gian t6i./.
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