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VE HANH VI DANH BAT CA BAT HOP PHAP VA KIEN NGHI
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T6ém tit: Pdnh bdt cd bat hop phap la vin dé nghtem trong anh huong dén an ninh luong thu“c,
kinh té'bién va moi i truong sinh thdi ciia nhiéu quoc gia ven bién. Bdi viét trinh bay khdi quut vé
khung phdp 1y quéc té'lién quan dén hanh vi danh bit cd bat hgp phdp va cdc quy dinh cé lién
quan trong phdp ludt hinh sy cia mot s6 quéc gia Dong Nam A nhu Indonesm, thlzppmes Tir
d6, bai viét dwa ra mot so kién nghz hoan thi¢n phép ludt Viét Nam ciing nhu cic gidi phdp nham
phong, chong hanh vi ndy 6 nudc ta trong thoi gian t6i.
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Abstract: Illegal fishing is a serious issue affecting food security, marine economy and ecological
environment of many coastal countries. This article presents an overview of the international legal
framework related to illegal fishing and related provisions in the criminal law of some Southeast Asian
countries such as Indonesia and the Philippines. From there, the article makes some recommendations
to improve Vietnamese law as well as solutions to prevent and combat this behavior in Vietnam in

the coming time.
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1. Khai quat chung vé hanh vi danh bat
ca bat hgp phap va khudn khé phap 1y quéc
t& vé hanh vi danh bt ca bat hop phap

Hién nay trén thé gidi, dinh bit cd bat
hop phdp la mot trong ba hanh vi dwoc cac
to chitc quoc t€ liét ké vao nhom vi pham
quy dinh vé danh bét ca, bao gom: Danh
bat ca bat hop phép (Illegal Fishing), danh
bat ca khong cé bao cao (Unreported
Fishing) va danh bat ca khong dwoc kiém
soat (Unregulated Fishing) - viét tat 1a TUU
Fishing'. Trong tai liéu Chuong trinh hanh
dong quoc té d€ ngan ngtra, cham diet va loai
bo IUU Fishing, T6 chirc Luwong thuc thé gidi
(FAO) da giai thich ba hanh vi nay “la nhiing
hogt djng ddnh bdt cd ciia tau thuyén (bao gom
cd tau thuyén nwéc ngoai va tau thuyén ciia quoc

! Cac khai niém nay lan dau tién dwoc dua ra thao luan
tai Uy ban ctia Cong wdc vé€ bao ton tai nguyén sinh vat
tai Nam Cuc vao ndm 1980, sau dé tiép tuc duge nhic
dén trong Nghi quyét s6 55/7 cua Dai Hoi dong Lién
hop qudc ban hanh nam 2001.
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gia ven bién) ma chwa cé sw cho phép hodc di cho
phép nhung vi pham cdc quy dinh vé ddnh bit
ca”. TUU Fishing c6 thé xay ra tai vung bién
thugc tham quyén tai phan caa mét qudc gia
hodc tai cac vung bién dugc quan ly boi cac
t6 chitc quan ly nghé ca khu vuc. Trong do,
danh bét ca bat hop phap dwoc hidu la mot
trong cac hanh vi sau*

- Puoc thuc hién boi tau qudc gia hoac
tau nudc ngoai trong vung bién thudc tham
quyén tai phan ctia quéc gia ma khong c6 su
cho phép cua qudc gia hodc trai véi phap luat
va quy dinh ctia quéc gia;

*Email: James.nguyenkhanh@gmail.com

Thac si, Pho tu lénh, Tham muwu truong, By tw 1énh Viing
Cdnh sdt bién 3

2 International Plan of Action to Prevent, Deter and
Eliminate Illegal, Unreported and Unregulated Fishing
http://www.fao.org/3/a-y1224e.pdf; Nguyén Thi Kim
Ngén, “Danh bat ca bat hop phap, khong cé bao cao va
khong dugc kiém soat va nhitng van dé dit ra d6i véi
Viét Nam”, Tap chi Nghién civu 1dp phdp, s& 6 (358)/ 2018,
Ky 2, tr.19.
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- Duroc thuce hién béi tau treo co cta cac
quoc gia la thanh vién ctia mét t6 chirc quan
ly nghé ca khu vuc nhung da c6 hanh vi vi
pham cac quy dinh vé quan ly va bao ton da
duoc t6 chire d6 thong qua va co gia tri rang
budc cac qudc gia, hodc cac quy dinh c6 lién
quan c6 thé€ 4p dung ctia phép luat quoc t&;

- Vi pham phép luat quoc gia hodc cac
nghia vu quoc té, bao gom ca nhiing cam két
cua quoc gia hop tac voi mot to chike quan ly
ngheé ca khu v 6 lién quan.

Nhu vay, c6 thé thay tinh bat hop phap
ctia nhitng hanh vi néu trén ndm & viéc xam
pham dén tham quyén tai phan trén bién cua
mot quoc gia khac hodc vi pham quy dinh vé
quan ly va bao ton loai ca hodc vi pham phap
luat qudc t&/qudc gia vé ddnh bat ca.

Bén canh khai niém danh bét ca bat hop
phap, phap luat qudc t& con c6 khai niém “#gi
pham vé nghé ci”. Toi pham vé nghé ca duoc
hiéu 1a “...nhitng t6i pham dwoc quy dinh trong
ludt hinh sw quoc gia lien quan dén nganh thuy
san”, trong d6 “nganh thuy san” 1a toan bo
chudi cac hoat dong tir ding ky tau dén ban
hang’. Dudi goc nhin quoc t€' thi toi pham vé
nghé ca bao gdm mot danh sach cac toi pham
c6 tinh chat truyén thdng, chang han nhu mua
ban ngwoi, mua ban trai phép ma tay, tham
nhiing, tron thué... xay ra trong nganh thuy
san. Nhu vay, khai niém toi pham nghé ca duoc
hiéu theo nghia rat rdng, bao gom mot loat cac
hanh vi tir d4nh bt ca bat hop phap dén lam
gia giay to, tai liéu; cudng btic lao dong, mua
ban trdi phép ma tiy hodc mua ban nguoi‘.
Theo d6, ti pham vé nghé ca va hanh vi danh
bat ca bat hop phap la khong dong nhat. Hanh
vi danh bat c4 bat hop phap co thé 1a mot toi
pham (néu thoa man cau thanh t6i pham trong
phép luat hinh sy mot qudc gia) hodc né cling
c6 thé chi cac hanh vi vi pham mang tinh chat
hanh chinh xay ra trong nghé c&®. Tém lai, tuy

* Joannis Chapsos, Steve Hamilton, “Illegal fishing and
fisheries crime as a transnational organized crime in
Indonesia”, Trends Organ Crim, 22 (2019), 255-273.

* T8 chitc Luong thuc va Nong nghiép Lién hop qudc,
International Plan of Action to Prevent, Deter and Eliminate
Illegal, Unreported and Unregulated Fishing, http://www.
fao.org/3/a-y1224e.pdf, truy cap ngay 01/7/2024.

® Julio Jorge Urbina, “Towards an international legal
definition of the notion of fisheries crime”, Marine
Policy, 144, 2022, tr.2.
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thudc vao cach tiép can ctia mdi qudc gia trén
th& gi6i ma hanh vi dénh bat ca bat hop phap
sé c6 dac diém phap ly khac nhau va theo dé c6
cac hinh thitc xt¢ Iy khac nhau.

Phap luat quoc t€ vé phong, chong t6i
pham danh bét ca bat hop phap dua trén ba
nén tang chinh la Céng wdc Lién hop quoc vé
Luat Bién ndam 1982 (UNCLOS), B6 quy tac
Nghé c4 ¢6 trach nhiém cua FAO ndm 1995
va Quy dinh vé cac bién phap dé ngan ngtra,
cham dut va loai bo IUU Fishing (IPOA - IUU)
ctia FAO nam 2001.

Mot 14, nhiing quy dinh vé phong, chong
hanh vi danh bit cd bat hop phdp trong UNCLOS

UNCLOS tuy khong c6 quy dinh truc
tiép vé hanh vi danh bat ca bat hop phap
nhung hanh vi nay cling dugc giai thich
thong qua cac quy dinh vé quyén khai thac
tai nguyén sinh vat ctia qudc gia ven bién.
Theo d6, do noi thay va lanh hai la nhitng
vung bién thudc cht quyén cua quoc gia
ven bién nén hoat dong khai thac, quan ly
va bao ton tai nguyén sinh vat bién trong
cac vung bién nay sé thudc chu quyén cua
quoc gia ven bién, hoat dong danh bat cua
tau thuyén nudc ngoai chi dugc coi la hop
phap khi c6 sy chdp thuan ctia quoc gia ven
bién®. Cong wdc nay yéu cdu cac quoc gia
thuc hién cac bién phdp quan ly hiéu qua
dé dam bao khong khai thac qua mtc va
duy tri bén vitng cac ngudn loi sinh vat bién
trong khu vuc ddc quyén kinh té€. B6 sung
cho UNCLOS la cac hiép dinh nhu: Thoa
thudn vé trit lwong ca cua Lién hgp qudc,
Hiép dinh thuc ddy tuan thu cac bién phap
qudc t& vé bao ton va quan ly thuc hién boi
tau ca tai vung bién quoc té cia FAO nam
1993, Hiép dinh vé bién phap cua cac quoc
gia c6 cang nham phong ngira, ngan chin va
x0a bo IUU cua FAO.

¢ Nguyén Thi Hong Yén, Ddnh bit cd bat hop phip,
khéng dwoc bio cdo va khong dwoc kiém sodt (IUU) trong
lugt quéc t& va thwc tién clia mot s6” quoc gia, https://
iuscogensvie.org/2020/05/27/191-danh-bat-ca-iuu-
luat-quoc-te-va-thuc-tien-cua-mot-so-quoc-gia/, truy
cap ngay 03/7/2024.

7 T8 chitc Luwong thwe va Nong nghiép Lién Hop
Qudc, UN Fish Stocks Agreement, https://www.fao.org/
iuu-fishing/international-framework/un-fish-stocks-
agreement/en/, truy cap ngay 02/7/2024.
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Hai 14, nhiing quy dinh vé phong, chong
hanh vi ddnh bt cd bat hop phdp trong Bo
quy tic Nghé cd cé trach nhiém

BO quy tac Nghé ca cé trach nhiém cua
FAO khong mang tinh rang budc phap ly
nhung cung cap cac nguyén tac va huéng dan
vé viéc ap dung cac bién phap quan ly khoa
hoc va ky thuéat trong hoat dong nghé ca. Bo
Quy tic nay khuyén khich hop tac qudc t&
d€ giai quyét cac van dé€ chung vé nghé ca va
cung cd quan ly bién gidi va bién gidi quoc té.

Ba la, nhiing quy dinh vé phong, chéng
hanh vi ddanh bdt cd bat hop phdp trong Quy
dinh vé cdc bién phdp IPOA - IUU ciia FAO

Quy dinh vé cac bién phap IPOA - IUU
cua FAO yéu cdu cac qudc gia thanh vién trién
khai cc bién phap quan ly hiéu qua, bao gom
ca viéc tdng cuong kiém soat cang bién va
cung cd nang lwc cua cac td chiic quan ly nghé
ca khu vye. Quy dinh nay cting khuyén khich
hop tac quoc t& dé giai quyét cac van dé danh
bat c4 khong phép trén toan ciu, gép phan
vao nd luc chung cta cong ddng quoc t& dé
bao vé moi truong bién va dam bao st dung
bén vitng cac nguodn 1oi tir bién®.

Ngoai ra, cac qudc gia trén thé gidi con ky
két nhiéu thoa thuan khai thac chung nghé ca,
qua d6 xdac 1ap co ché thich hgp dé cuing khai
thac, quan ly va bao ton nguodn tai nguyén ca
trén cac vung bién. C6 thé ké dén mot so thoa
thuan khai thac chung nghé ca nhu Hiép dinh
nghé ca Han Qudc - New Zealand nam 1978,
Hiép dinh nghé ca Nhat Ban - Australia ndm
1968, Hiép dinh hop tac nghé ca Viét Nam -
Trung Qudc nam 2000°...

2. Quy dinh ctia mot s8 qudc gia trén thé
gi6i vé hanh vi danh bat ca bat hop phap

O gbc dd quoc gia va khu viee ma gan
nhat 1a Dong Nam A, mét s& qudc gia ciing c6
quy dinh cu thé vé viéc xtr ly cac hanh vi danh
bat ca bat hop phap bang phép luat hinh sy
hodc hanh chinh.

¢ Nguyén Thi Ha (2024), Dénh bat cd bat hop phip, khong
bio cdo va khong theo quy dinh (IUU) trong phdp ludt quc
t¢’va phdp lugt Viet Nam, https://tapchicongthuong.vn/
danh-bat-ca-bat-hop-phap--khong-bao-cao-va-khong-
theo-quy-dinh--iuu--trong-phap-luat-quoc-te-va-phap-
luat-viet-nam-116875.htm, truy cap ngay 01/7/2024.

¢ Nguyén Thi Kim Ngan, tldd, tr.18.
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Mot 1d, quy dinh ciia Indonesia vé hinh
vi ddnh bt cd bat hop phdp

Theo phap luat Indonesia, cac quy dinh
lién quan dén phong, chdng danh bat ca bat
hop phap c6 thé ké dén nhu: Luat Thuy san
s0 31 nam 2004 (stra ddi, bé sung nam 2009,
2014); Luat Vung dac quyén kinh té cia Cong
hoa Indonesia s6 5 nam 1983; Luat Giao thong
duong bién s6 21 nam 1992; Bo luat Hinh su
(BLHS) va B§ luat t6 tung hinh su'’...

Trong d6, can ct Diéu 8 Luat Thuy san
56 31 ndm 2004 thi hanh vi danh bét c4 bat
hop phép theo phap luat Indonesia bao gom:
(1) Pénh bat ca bang cach st dung hoa chat,
vat liéu sinh hoc, chat nd, cong cu va/hodc
gay nguy hiém cho viéc bao ton tai nguyén;
(2) Danh bat ca khdng c6 gidy phép/giay to van
chuyén; (3) St dung thuyén truong, thuyén
vién nudc ngoai; (4) Vi pham quy dinh vé day
cau; (5) St dung nguw cu bi cam'’. Bén canh d¢,
Chuong XXIX, Quyén II; Chuong IX, Quyén
ITI vé Toi pham Van tai bién (60-569) cia BLHS
Indonesia cling ¢ mot s6 quy dinh lién quan
dén hanh vi danh bat ca bat hop phap™. Tuy
nhién, cac quy dinh nay cua BLHS Indonesia
khong goi tén cu thé mot toi danh cho hanh
vi danh bat ca bat hop phap ma chi c6 mot tdi
danh chung la T6i vi pham cac quy dinh vé
van chuyén hang hai. Trong d6, ti danh nay
vién dan dén hanh vi vi pham quy dinh cua
Luat Thuy san s6 31 néu trén'.

Vé mit ché'tai xir ly, Indonesia cting luén
sdn sang ngin chin va dp dung hinh phat

1 Ema Septaria, “IUU Fishing in Indonesia, Are
Asean Member States Responsible For?”, International
Journal of Business, Economics and Law, Vol. 11, Issue 4,
2016, 76-82.

' Ministry of Marine Affairs and Fisheries of Indonesia
(2013), Indonesia Annual Report to the Ecologically Related
Specie Working Group (ERSWG) for 2012, https://www. ccsbt.
org/en/system/files/resource/en/52145ef6bb540/ERSWG10_
AnnualReport_Indonesia.pdf, truy cap ngay 03/7/2024.

12 Zaki Mubarok, “Indonesia Legal Analysis of IUU
Fishing And Transnational Organized Fisheries Crimes:
Loopholes and Proposed Measures”, Indonesian Journal
of International Law, Volume 17 (1), 2019, 113-117.

3 Josept Prayego Matondang, Abdul Hakim, Maya
Jannah, “Handling And Enforcement Of Illegal Fishing
Laws In Indonesia Based On Law Number 45 Of 2009
Concerning Amendments To Law Number 31 Of 2004
Concerning Fisheries”, Journal of Social Research, 2, 2023,
1363-1369.
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nghiém khac d6i véi cac tau danh ca ctia minh
khi ho thuc hién hanh vi danh bat trdi phép
trén bién. Tham chi, Indonesia quy dinh ca
bién phap tu phap la danh chim cac tau nudc
ngoai thiec hién hanh vi danh bat trai phép
trén lanh thé nuwdc nay. Ho coi day la bién
phép dic biét nham xt 1y vat chiing'. Vi dy,
theo khoan 4 Diéu 69 Luét s6 45 nam 2009 quy
dinh vé xtt phat vi pham, t0i pham trong linh
vue thity san, khi co quan chite nang c6 bang
chting xac dinh tau ca nwdc ngoai vi pham
viing bién Indonesia danh bat trom thuy san,
toa an cd thé ra phan quyét dot chay hodc
danh chim tau, thuyén nwdc ngoai danh ca
bat hop phéap trong khu vuc quan ly danh ca
cua qudc gia. Luat nay ciing quy dinh:

“a) Tau cd nweée ngoai vi pham ving biéh va
khai thdc trdi phép sé bi tich thu cung ngw cu, tham
chi bi bin chdy ngoai bién. Truong hop danh bit
trong khu viec lanh thd nudi trong cua Indonesia
khong co gidy to bi phat tii toi 07 nam va bi phat
tien toi 20 ty Rupiah (khoang 33 ty VND).

b) Nqueoi lam gidy phép ddnh bat, kinh doanh,
chuyén cho gid bi phat ti t6i 07 nam va bi phat tién
t61 3 ty Rupiah (khoang 5 ty VND).

c) Viéc so hitu, mang theo hodc s dung cong
cy dédnh bit cd gdy hai sw bén vitng tai nguyén bién
bi phat tu t6i 05 nam, phat tién toi 2 ty Rupiah
(khodng 3,3 tj VND)".

Hai ld, quy dinh ctia Philippines vé hanh
vi ddnh bdt cd bat hop phdp

B0 luat Nghé ca cua Philippines nam 1998
(stra d6i, bo sung nam 2015) c6 quy dinh kha
rd rang vé cac hanh vi vi pham bj coi la danh
bat ca bat hop phéap. Cu thé, khoan 55 Diéu 3
luat nay dinh nghia “Ddnh ci bat hop phdp la
hoat dong danh bit cd do tau cd ciia Philippines
thiec hién vi pham ludt phap Philippines, vi pham
nghi quyét ciia T6 chire Quan ly Nghé cd khu viee
va cdc quoc gia ven bién khic”. Thém vao do,
khoan 82 Diéu 3 luat nay ciling liét ké cac hanh
vi ddnh bat ca bat hop phap bi coi 1a vi pham
nghiém trong (dén mutc bi xtr ly hanh chinh
hoac hinh su) gom:

4 Sodik, Dikdik Mohamad, “Analysis of IUU Fishing in
Indonesia and the Indonesian Legal Framework Reform
for Monitoring, Control and Surveillance of Fishing
Vessels”, The International Journal of Marine and Coastal
Law, 24(1), 2009, 67-100.
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- Dénh bat ca ma khong c6 gidy phép, uy
quyén hoac gidy phép hop 1¢;

- Péanh bét c4 ¢ khu vuc déng ctra hodc
trong mua dong ctra;

- Danh bit cac loai bi cAm;

- Danh bt ca bang cach st dung thiét bi
hodc phuwong phép bi cam;

- Lam gia, che gidu hodc lam gia cac dau
hiéu, nhan dang hodc dang ky ctua tau dé
che gidu nhan dang hodc viéc khong déng
ky cua tau;

- Che gidu, lam gia hoc tiéu huy bang
chiing lién quan dén viéc diéu tra vi pham;

- Hanh hung, chong cu, de doa, quay rdi,
can thiép nghiém trong hodc can troé hodc tri
hoan khong dung mttc mot nguoi thuc thi
phap luat vé nghé c4, thanh tra hodc quan sat
vién duoc iy quyén hodc vién chire chinh phu
duoc uy quyén hop 1€ khac;

- CO y can thiép hodc v6 hiéu hoa hé
thong giam sat tau.

Tt nhitng quy dinh trén c6 thé thay cac
hanh vi bi coi la danh bat ca bat hop phéap
trong phap luat caa Philippines rat rong, bao
gom ca nhitng hanh vi khong lién quan truc
tiép dén viéc danh bat. Hinh phat hinh su déi
v0i cac toi pham nay da phan la phat tt1 c6 thoi
han véi mic phat tu tuy thudc vao tinh chat,
mutc do cua hanh vi pham t6i. Vi dy, hanh vi
danh bit c4 bé“mg cach st dung thiét bi hodac
phuong phap bi cam c6 thé bi phat tu tir 05 - 10
nam, phat tién gap doi so tién phat hanh chinh
néu hanh vi nay dan dén thuong tich hodc lam
chét nguoi. Ngoai ra, nguoi pham tdi con bi
tich thu san phdm danh bat dwoc; tich thu nguw
cy, thudc nd, chat doc hai, d6 dung danh ca
bang dién da st dung d€ danh bat.

3. Phép luat hinh sy Viét Nam vé hanh
vi bat ca bat hop phap va mét s6 kién nghi
hoan thién

Tai Viét Nam, hanh vi danh bat thty san
bat hop phap dwgc diéu chinh boi Luat Bién
Viét Nam nam 2012, Luat Bao vé mdi truong
ndm 2020, Luat Tai nguyén mdi truong bién va
hai dao nam 2015, ddc biét la Luat Thuy san
nam 2017; ddng thoi, cac hanh vi danh bt ca
bat hop phap c6 thé bi xt 1y hinh sy vé tdi huy
hoai nguon 1¢i thuy san - Biéu 242 BLHS nam
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2015, stra d6i, bd sung nam 2017 (BLHS nam
2015) - hodc bi xt ly hanh chinh theo cac quy
dinh vé x phat vi pham hanh chinh. Trong d¢,
Diéu 242 BLHS nam 2015 cing liét ké mot s6
hanh vi danh bat thiy san bat hop phap gom:
“a) Str dung chat djc, chit n6, héa chat, dong dién
hodc phwong tién, ngw cu bi cdm dé’khai thic thity
san hodc lam huy hogi ngudn loi thuy san; b) Khai
théc thity san trong khu viec cdm hodc trong khu viec
cdm ¢o thoi han; ¢) Khai théc loai thity san bi cdm
khai thdc, néu khong thugc truong hop quy dinh
tai Diéu 244 BLHS; d) Pha hoai noi cw ngu cua loai
thuty san thugc Danh muc loai nguy cdp, quy, hiéin
dwoc wu tién bao vé; @) Gy thieong tich hodc gdy
tén hai cho sitc khée ciia ngueoi khdc ma ty I ton
thwong co thé'61% tré 1én; e) Gy thwong tich hodc
QAy ton hai cho sitc khoe ciia 02 nguoi tré lén ma
téng ty 1¢ ton thuwong co thé cia nhitng nguoi nay
tir 61% dén 121%; g) Vi pham quy dinh khdc ctia
phap ludt vé bao vé nguon lgi thuy sin”. Cac hanh
vi danh bat thty san bat hop phap néu trén chi
cau thanh t6i huy hoai nguon loi thuy san khi
gay thiét hai nguon loi thuy san ttr 100.000.000
dong dén dwdi 500.000.000 dong hodc thiy san
thu duoc tri gia tie 50.000.000 dong dén dudi
200.000.000 dong hodc da bi xt phat vi pham
hanh chinh, da bi két an, chwa duoc xda an tich
ma con vi pham.

Ngay 12/6/2024, Hoi dong Tham phan
Toa 4n nhan dan t0i cao thong qua Nghi
quyét s6 04/2024/NQ-HDTP huéng dan ap
dung mot sd quy dinh cua BLHS vé truy ctu
trach nhiém hinh sy d6i v6i hanh vi lién quan
dén khai thac, mua ban, van chuyén trai phép
thuy san (Goi tat 1a Nghi quyét s 04/2024).
Nghi quyét gom 11 diéu, huéng dan 4p dung
10 diéu gom: Diéu 347, 348 va 349 vé hanh vi
xuat canh, nhap canh d€ khai thac thuy san
trdi phép; Diéu 242, 244 vé hanh vi lién quan
dén bao vé nguodn loi thuy san; Diéu 287 vé
hanh vi can tré hodc gay roi loan hoat dong
cia mang may tinh, mang vién thong dé khai
thac thuy san trai phép; Diéu 188, 189, 198
va 341 v€ hanh vi xam pham trong linh viec
thiong mai thty san cia BLHS nam 2015.

Dang chu y, khoan 1 Diéu 2 Nghi quyét
sO 04/2024 liét ké 14 hanh vi bi coi la khai
thac trai phép thuy san (bao gobm ca danh
bat ca bat hop phap) twong tu nhuw quy dinh
tai khoan 1 Diéu 60 Luat Thuy san ndam 2017
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nhu: Khai thac thay san khong c6 gidy phép;
Khai thac thuy san trong vung cam khai théc,
trong thoi gian cam khai thac; St dung nghé,
nguw cu khai thac bi cdm; Khai thac thuy san
trdi phép trong vung bién thudc quyén quan
ly ctia t0 chitc quan 1y nghé ca khu vuc, quoc
gia va vung lanh tho khéc; Khai thac thuy san
viot san lwong theo loai, khai thac sai vung,
qua han ghi trong gidy phép®...

Tkt nhitng hanh vi nay, Nghi quyét s&
04/2024 huéng dan cac treong hop truy ctu
trach nhiém hinh sy (TNHS) d6i vdi cac hanh
vi ¢6 lién quan dén khai thac thuy san trai
phép. Vi dy, Diéu 3 Nghi quyét s6 04/2024 quy
dinh: “Nguoi chi huy cao nhit trén tau cd khong

15 Khoan 1 Diéu 2 Nghi quyét s6 04/2024 quy dinh:
“Khai thic thity sin trdi phép la thwc hign mgt hodc nhiéu
hanh vi khai thdc thity san bat hop phdp quy dinh tai khodan 1
Diéu 60 ciia Ludt Thity san, bao gom:

a) Khai thdc thity san khong co gidy phép;

b) Khai thdc thity san trong viing cim khai thic, trong thoi gian
cdim khai thic; khai thic, vin chuyéh thity sin ciim khai thic; khai
thic loai thity san c6 kich thudc nhé hon quy dinh; siv dung nghé,
ngue cu khai thic bi cim;

¢) Khai thdc trdi phép loai thity sin thudc Danh muc loai
thity san nguy cdp, quy, hiém;

d) Khai thic thity san trdi phép trong ving bién thugc
quyén quan 1y ciia t6' chite quan 1y nghé cd khu viee, quéc gia
va ving lanh thé khic;

@) Khai thdc thity san vwot san lugng theo loai, khai thic
sai ving, qud han ghi trong Qidy phép;

e) Che gidu, gid mao hodc hity chieng cit vi pham quy dinh lién
quan déi khai thic, bao v¢ nguon loi thity san;

<) Ngin can, chong doi nguoi cé thim quyén thuc hién
kiém tra, gidm sdt sw tudn thii cdc quy dinh vé khai thic va
bdo vé¢ nguon lpi thity san;

h) Chuyén tdi hodc hé trg cho tau da dwoc xdc dinh cé
hanh vi khai thic thity san bit hop phdp, triv truong hop bat
kha khing;

i) Khong trang bi hodc trang bi khong ddy di hodc khong
vdn hanh thiét bi thong tin lién lac va thiét bi gidm sit hanh
trinh theo quy dinh;

k) Khong cé Gidy chirng nhidn co sé dit diéu ki¢n an toan
thwc phim theo quy dinh;

1) Tam nhdp, tdi xudt, tam xudt, tdi nhip, chuyén khiu,
qud canh qua lanh tho'Viégt Nam thity sin, san phdm thity sin
€0 nguén goc tiv khai thdc thity san bt hop phdp;

m) Khong ghi, ghi khong day di, khong diing, khong ndp nhit
ky khai thic thity san, khong bio cdo theo quy dinh;

n) Sw dung tau cd khong qudc tich hodc mang quoc tich
ciia quoc gia khong phai la thanh vién dé’'khai thdc thiy sin
trdi phép trong viing bién quoc té thudc thim quyén quan I
ciia t6 chire quan 1y nghé cd khu vuc;

0) Sir dung tau cd dé khai thic thity san khong theo quy
dinh vé€ khai thic va bdao vé nguon lgi thuy sin trong ving
bién qudc t& khong thudc tham quyén quin Iy cia 0 chikc
quan 1y nghé cd khu viee.”
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lam thu tuc xudt canh cho tau cd, thanh vién tau cd
va ngw dan theo quy dinh... dé' thanh vién tau cd,
ngu dan khai thic thity san trdi phép ¢ ngoai viing
bién Viét Nam thi bi truy civu trach nhigm hinh sw
veé t0i vi pham quy dinh vé xudt canh quy dinh tai
Diéu 347 ciia BLHS Vigt Nam, néu c¢6 du yéu to'ciu
thanh toi pham”.

C6 thé thay, cac quy dinh trén day cta
Viét Nam bao trum ca ba dang hanh vi ma
FAO dé cap téi: Dénh bét ca bat hop phap,
danh bat ca khong c6 béo cao va danh bat ca
khong duoc kiém soat. Nhiing hanh vi nay la
kha tuong thich véi cac dinh nghia caa FAO
va cta cac qudc gia lan can nhu Indonesia va
Philippines. Bén canh do, cac trueong hop co
thé bi truy ctu TNHS vé cac hanh vi ¢6 lién
quan dén khai thac thuy san trai phép duoc
quy dinh trong Nghi quyét s6 04/2024 c6 ban
chat chinh 1a cac toi pham nghé ca theo cach
tiép can ctia qudc t€. Diéu nay sé tao diéu kién
thuan 1oi cho viéc thong nhat xt ly ciing nhuw
twong tro tu phap, hop tac qudc t&" dé xu ly
cac hanh vi danh bat ca gitta cdc nudc. Nghi
quyét nay la can c& phap ly quan trong bao
dam ap dung dung quy dinh cua BLHS, dong
thoi, bao vé syt phat trién bén vitng ctia nganh
thuy san va sinh ké ngue dan ven bién'®. Tuy
nhién, nhitng quy dinh trén day van boc 16
mot s6 han ché, bat cap can khic phuc, cu thé:

Thir nhat, pham vi cdc hanh vi bi coi la khai
thic thity sdn trdi phép (bao g6m cd ddnh bt cd bt
hop phdp) trong phdp ludt hinh sy la qud rong va
chuea c6 sw phdn héa tinh chat, mirc d¢ cua hanh
vi vi pham

Cé thé thay, Nghi quyét sd 04/2024 - mét
Nghi quyét huwdéng dan cac quy dinh ctia BLHS
- dang dan chiéu quy dinh tai khoan 1 Diéu
60 Luat Thuy san nam 2017 dé liét ké 14 hanh
vi bi coi la khai thac thty san trai phép la qua
rong. Nghi quyét sd 04/2024 c6 mot sd hanh vi
khong triec tiép lién quan dén hoat dong danh
bat, khai thac thily san nhu: Ngén can, chong
ddi nguoi co thdm quyeén thuc hién kiém tra,
giam sat sy tuan thu cac quy dinh vé khai thac
va bao vé ngudn loi thuy san (diém g khoan

16 M.Van (2024), Truy ciru trach nhiém hinh sw doi véi hanh
vi khai thic, mua ban, vin chuyén trdi phép thity sin, https://
baobinhthuan.com.vn/truy-cuu-trach-nhiem-hinh-su-
doi-voi-hanh-vi-khai-thac-mua-ban-van-chuyen-trai-
phep-thuy-san-119809.html, truy cap ngay 02/7/2024.
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1 Diéu 2); Chuyén tai hodc ho tro cho tau da
dwoc xac dinh c6 hanh vi khai thac thuy san
bat hgp phap, trir treong hop bat kha khang
(diém h khoan 1 Diéu 2)... Cac hanh vi trén
v& ban chat 1a cac hanh vi ¢é tinh chat hd tro,
“gitp sirc” cho cac hanh vi khai thac thuy san
bat hop phap dwgc thuc hién trét lot. Trong
quy dinh ctia BLHS nam 2015 da c6é mot s6 ché’
dinh tuong tu c6 thé xtr 1y d6i véi cac hanh vi
nay. Vi du: Hanh vi ngén can, chong do6i nguoi
¢6 tham quyén thuc hién kiém tra, giam sat su
tuan thu cac quy dinh vé khai thac va bao vé
nguodn loi thiy san c6 thé bi truy ciu TNHS
v€ hanh vi chéng nguoi thi hanh c6ng vu theo
quy dinh tai Biéu 330 BLHS nam 2015 néu thoa
man cdu thanh tdi pham. Hanh vi chuyén tai
hodc hd tro cho tau da duoc xac dinh c6 hanh
vi khai thac thuy san bat hop phap, trir truong
hop bat kha khang c6 thé bi truy cteu TNHS vé
hanh vi gitp stic trong dong pham néu thda
man dau hiéu ctia ddong pham (biéu 17 BLHS
nam 2015).

Ngoai ra, viéc quy dinh quéd rong nhu
trén cling khong thé hién dugc sy phan héa
TNHS d6i véi cac hanh vi vi pham vé danh
bat, khai thac thuy san mac di mdi hanh vi c6
tinh chat, mic d6 nguy hiém cho xa hoi khac
nhau. Hon ntra, viéc Nghi quyét s6 04/2024
dan chiéu Diéu 60 Luat Thuy san nam 2017
cling la chwa hop ly, béi 1€ cac quy dinh trong
Luat Thuy san di€u chinh tat ca cac van dé
phat sinh trong Iinh vuc thuy san. Trong khi
do, phap luat hinh sy chi di€u chinh nhing
moi quan hé phat sinh khi ¢6 hanh vi gay
nguy hiém dang ké cho xa hoi xay ra. Nhuw
vay, khong phai hanh vi vi pham nao trong
Luat Thuy san cling dwoc dan chiéu tuong tu
va ap dung may moc sang phap luat hinh su.

Thir hai, Nghi quyét s6” 04/2024 quy dinh
mot so” triweong hop truy cieu TNHS doi véi cdc
hanh vi lién quan dén khai thdc trdi phép thuy san
la khong hop ly

Cac treong hop truy ciru TNHS duocnéu
trong Nghi quyét s6 04/2024: Toi pham c6 tinh
chét truyén thong nhw vi pham quy dinh vé
nhdp canh, vi pham quy dinh vé bao vé dong
vat nguy cap, quy, hiém... xay ra trong nganh
thuy san (toi pham vé nghé ca theo cach tiép
can quoc té). Tuy nhién, do viéc liét ké cac
hanh vi khai thac hai san trai phép qua rong
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nhu trén khién cho viéc quy dinh mot truong
hop nay la khong hop ly. Vi du: DBiéu 9 Nghi
quyét sd 04/2024 quy dinh vé truy cttu TNHS
d6i v6i hanh vi lam gia con dau, tai liéu cua
co quan, to chirc; st dung con dau, tai liéu gia
clia ctia co quan, td chtrc dé khai thdc, mua
béan, van chuyén trdi phép thuy san. Quy dinh
nay cé thé dan dén “trung lap” trong viéc ap
dung phap luat; boi 1€, hanh vi lam gia con
dau, tai liéu va st dung con dau, tai liéu dé
khai thac trai phép thiy san c6 thé ciing chinh
la hanh vi gid mao chitng cir vi pham quy dinh
lién quan dén khai théc, bdo vé nguon loi thiy
san - mot hanh vi dang duoc dinh nghia la
khai thac trai phép thuy san tai diém e khoan
1 Diéu 2 Nghi quyét s6 04/2024.

Thir ba, quy dinh vé truy citu TNHS doi voi
cdc hanh vi lién quan dén khai thic thity san trdi
phép trong Nghi quyét so°04/2024 con thiéu mot
s0 hanh vi co thé'xdy ra trén thuc té

Méc du Nghi quyét s& 04/2024 da cd gang
bao quét cac hanh vi pham ti truyén thong xay
ra trong nganh thay san (t0i pham vé nghé ca
theo cach tiép can qudc t&) nhung rd rang van
con thiéu vang cc quy dinh ddi véi cac hanh
vi c6 thé xay ra trén thuc t& nhu: Toi pham mua
ban nguoi, toi pham tham nhiing. Viéc stt dung
lao dong trén cac tau ca dé khai thac, danh bét
trai phép thuy san c6 thé cdu thanh toi mua
ban nguoi (d€ cudng buc lao dong) néu thoa
man cac dau hiéu phap ly ctia t6i pham nay
(biéu 150 BLHS nam 2015). Tuwong tu, cac doi
teong khai thac, ddnh bat thiy san trai phép
cling o thé ¢d cac hanh vi dua, nhan hoéi 16 dé
thurc hién duwoc hanh vi trét lot.

Tt nhitng vudng mac, bat cap trén, tac
gia dé xuat mot so kién nghi hoan thién phap
luat nhw sau:

Mot la, hoan thién ndi ham hanh vi “khai
thic thity san trdi phép” trong phdp ludt hinh si
(quy dinh tai Nghi quyét s6'04/2024) theo hwéng
thu hep va phin héa tinh chdt, mirc d§ nguy hiém
cua hanh vi vi pham

Phap luat hinh sy 1a nganh luat quy dinh
v€ t0i pham - hanh vi nguy hiém dang ké cho
xa hoi. Mic du trén thuc t& cd nhiéu hanh vi
khai thac thuy san trdi phép nhung khong
c6 nghia la moi hanh vi nay déu xam pham
dén cac quan hé duoc luat hinh sy bao vé.
Do d6, ndi ham hanh vi “khai thac thuy san
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trai phép” trong phap luat hinh s dang dwoc
huéng dan tai Nghi quyét sd 04/2024 cling
can dugc thu hep nham bao dam phan héa
tinh chat, mic d6 nguy hiém cua hanh vi.

Tham khao phap luat quoc té va kinh
nghiém lap phép ctia Indonesia, cac hanh vi
khai thac thuy san trai phép trong phap luat
hinh su vé co ban la “vi pham phép luat” ¢
nhiing goc do nhu: 1) Vi pham phap luat vé
viéc dang ky danh bat; 2) Vi pham phép luat vé
thoi gian, dia diém danh bat; 3) Vi pham phép
luat vé cong cu, phuong tién danh bat; 4) Vi
pham phap luat vé loai cé/thtiy san danh bat;
5) Vi pham phap luéat vé chu thé thuc hién hoat
ddng danh bat. Day chinh la dinh huéng stra
d6i quy dinh tai khoan 1 Diéu 2 Nghi quyét
50 04/2024 vé ndi ham cta khai niém khai thac
thuy san trai phép trong phap luat hinh su.

Hai la, sita d6i mot ciach hop Iy hon cdc quy
dinh vé cic hanh vi khong lién quan truc tiép toi
hoat dong déanh bit, khai thdc thuy sin

Dai véi cac hanh vi khong lién quan truc
tiép dén hoat dong danh bat, khai thac thuy
san, Nghi quyét s604/2024 can huéng dan theo
hudng sé ap dung cac quy dinh hién hanh cua
BLHS dé xtr ly néu du cau thanh toi pham. Vi
du: Néu thuyén vién trén tau ca dang danh
bat thuy san trai phép c6 hanh vi ngén can,
chong d6i nguoi c6 tham quyén thuc hién
kiém tra, giam sat sy tuan thu cac quy dinh vé
khai thac va bao vé ngudn lgi thay san thi co
thé bi truy cttu TNHS vé hanh vi chdong nguoi
thi hanh cong vu theo quy dinh tai Diéu 330
BLHS nam 2015 néu thoa man cau thanh toi
pham. Truong hop hanh vi danh bét thuy san
trai phép ctia nguoi nay vira thod man céc toi
pham khac nhu tdi huy hoai ngudn lgi thuy
san theo quy dinh tai Diéu 242 BLHS nam
2015 thi c6 thé bi xt ly thém vé toi pham nay
theo nguyén tac pham nhiéu toi.

Tham khao kinh nghiém lap phap cta
Philippines thi quoc gia nay mac du ciing liét
ké cac hanh vi khong lién quan tryec tiép vao
nhom hanh vi khai thac thuy san trai phép
nhung tai cdc quy dinh cu thé vé toi pham nay
thi chi liét ké cac hanh vi mot cach doc lap ma
khong kem theo muc dich dé khai thdc trdi
phép thuy san. Viéc sita d6i duoc bat cap vé
ky thuat lap phdp nhuw trén s€ bao dam tinh
logic, thong nhat trong ap dung phap luat.
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Ba la, b6'sung thém cic hanh vi lién quan dén

khai thdc thity san trdi phép trong Nghi quyét so’

04/2024 cho phti hop voi tinh hinh thuwc té'ciing
nhw phu hop voi khuyén nghi quoc té’

Nhu da phan tich, t6i pham vé nghé ca
theo cach tiép can qudc t& con bao ham céc
hanh vi ¢6 thé xay ra trén thuc t& nhu: Toi
pham mua ban ngwoi, tdi pham tham nhiing.
Viéc stta d6i cac hudng dan tai Nghi quyét
s0 04/2024 theo hudng bd sung thém viéc xtr
ly trach nhiém hinh sy d6i véi hanh vi tham
nhiing (dua/nhan héi 16) nham khai thac thay
san trai phép va hanh vi mua ban ngudi nham
muc dich cudng bttc lao dong (lao dong trén
cac tau danh bat ca bat hop phap) sé tao hanh
lang phép ly day du va vitng chac hon nita dé&
ddu tranh véi cdc hanh vi pham tdi nay.

Ngoai viéc hoan thién cac quy dinh cta
phép luat, trén thuec t& viéc hop tdc nang cao
ndng lwec cua lwee luwgng thiee thi phap luat trén
bién déng vai trd quan trong trong viéc ho tro
quan ly thong nhat nghé ca, ting cuong kiém
tra, gidm sat thuc té hoat dong danh bt va
huwéng t6i dat duoc cac muc tiéu phat trién
bén ving'./.
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