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Tém tit: Vigt Nam va Trung Quoc la hai quoc gia c6 nhiéu diém ‘tuong dong trong hé thong phdp
lugt. Trong linh vuc tw phdp hinh su, ca hai quocgia déu doi mdt v6i vin dé tra tan, biic cung, dung nhuc
hinh trong qua trznh hoi cung, lay 10i khai nguoi bi bude ti, tir d6 dén dén cdc vy dn oan sai. bé gzal
quyet vdn dé nay, cd Viét Nam va Trung Qudc déu cing gidi thigu quyén im ling theo nghia hep, tiic
quyén khong tw budc t9i ciia nguoi bi budc t6i vao tu phdp hinh sy nhw la mot trong cic gmz phap hitu
hiéu. Do dé, nghzen ciiu quy dinh vé vdn dé ndy tai Trung Quoc I cin thiét dé'riit ra cdc kinh nghiém
hodn thi¢n ché dinh nay tai Viet Nam.
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THE RIGHT TO SILENCE IN THE PREVENTION OF TORTURE,
OBTAINING TESTIMONY BY DURESS, CORPORAL PUNISHMENT IN CHINA
- EXPERIENCE FOR VIETNAM

Abstract: Vietnam and China have many similarities in their legal system. In criminal justice,
both countries have faced torture, obtaining testimony by duress, and corporal punishment during
interrogation, thereby leading to wrongful convictions. To solve this problem, both Vietnam and
China introduced the right to silence in the narrow sense - the right against self-incrimination -
into the criminal justice system as one of the effective solutions. Therefore, it is necessary to study

regulations on this issue in China to draw experiences to improve this regulation in Vietnam.
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1. Quyén im ling trong viéc ch6'ng tra tan,
btrc cung, nhuc hinh theo phap lujt t6 tung hinh
su Trung Quéc

1.1. Quyén im ling trong phdp ludt t6 tung
hinh sy Trung Qudc: Phuong tign chong bikc cung,
tra tan, nhuc hinh

Tai Trung Qudc, gidng nhu cac nén tu phap
hinh sy khag, 10i nhan t6i duoc xem la “vua caa
cacloai chitng ct” (king of evidence)'. Ly do 1a boi
loi nhan t0i 1a loai chitng ctt cd gia tri bao dam swe
budc tdi rat cao, dong thoi ciing dugc thu thap voi
quy trinh don gian hon so vdi cac loai chiing c
khac, gitp co quan t6 tung tiét kiém dugc nhiéu
thoi gian va cong sirc’. Chinh vi vy, Co quan diéu
tra ciia Trung Quoc thuong st dung nhiéu cach dé
thu thap 16i nhan t6i, d6i khi bang nhiing phuong
phap trai luat nhu tra tan, buc cung, dung nhuc
hinh. Cac phuong phap tham van trai luat c6 thé
dan dén 1oi nhan toi dtng sy that hodc sai sy that;
nhung tat ca cac 16i nhan toi sai déu bat ngudn tir

! Zhiyuan Guo, “Exclusion of Illegally Obtained
Confessions in China: An Empirical Perspective,” The
International Journal of Evidence & Proof ,21, no. 1-2 (2017),
tr. 39, https://doi.org/10.1177/1365712716674799.

2 Wei Wu and Tom Vander Beken, “Police Torture in China
and Its Causes: A Review of Literature,” Australian and New
Zealand Journal of Criminology, 43, no. 3 (2010), tr. 562, https://
heinonline.org/HOL/P?h=hein journals/anzjc43&i=557.
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viéc nguoi bi budc toi bi bude phai nhan t6i do bi
tra tan, biic cung, dung nhuc hinh®. Nhiéu nghlen
cttu cling da chi ra rang, nguyén nhan chinh ctua
cac vu két an oan tai Trung Qudc déu cd nguon
goc tir nhiing 10i nhan tdi sai sy that do bi tra tan,
bttc cung, dung nhuc hinh*.

Sau mot s6 vu an oan sai bi phét hién do loi
khai bi cudng ép, tai biéu 50 Luat T8 tung hinh
s (TTHS) nam 2012 ctia Trung Quoc da quy dinh
mot nguyén tac méi la ”khong ai ¢d thé'bi bugc phii
chirng minh t9i pham cia chinh minh”. Quy dinh
nay duoc duy tri va gitt nguyeén tai Picu 52 Luat
TTHS nam 2018°. Viéc diéu khoan nay thiét 1ap
quyén im ldng van con tranh cai trong nhiéu dién
dan khoa hoc phép ly tai Trung Qudc.

* Email: Vmky1991@gmail.com

Kiém sdt vién VKSND qudn Ninh Kiéu, thanh phd
Cin Tho; Thac si, Nghién citu sinh Khoa ludt sau dai
hoc, Pai hoc Nagoya, Nhdt Ban

3 Wei Wu and Tom Vander Beken, tldd, tr. 563.

* Na Jiang, “The Potential to Secure a Fair Trial Through
Evidence Exclusion: A Chinese Perspective,” Do Exclusionary
Rules Ensure a Fair Trial? A Comparative Perspective on
Evidentiary Rules, ed. Sabine Gless and Thomas Richter, Tus
Gentium: Comparative Perspectives on Law and Justice
(Cham: Springer International Publishing, 2019), tr. 163-64,
https://doi.org/10.1007/978-3-030-12520-2_6.

5 Luat TTHS Trung Qudc ndm 2012.

¢ Luat TTHS Trung Quédc nam 2018.
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Mbt s8 hoc gia cho rang, phap luat Trung
Qué'c chi ché'p nhéan quy@n khong tu budc to1
va ttr choi quyen im lang vi khong ¢é quy dinh
10 rang vé sy im lang ctia nghi can. Cac hoc g1a
nay lap luan, biéu 118 Luat TTHS nam 2012 va
biéu 120 Luat TTHS nam 2018 van duy tri nghia
vu cta nghi can phai tra 10i mét cach trung thue
trong qua trinh tham van vdi tat ca cac cau hoi
duoc dat ra. Do do, quyé‘n im lang khong ton
tai & Trung Quoc’. Mot s6 y kién khac phan d01
va khang dinh Trung Quoc da quy dinh quyen
khong tu budc tdi, quyén nay da ham y quyen im
léng bén trong, nhung chi la mot quyén im lang
han ché®. Néu nghi can dugc trao quyén khong
tu budc t6i, ho co thé tir chdi tra 10i cau hoi yéu
cau thong tin tw budc tdi trong qua trinh tham
van. Noi cach khac, ho khong thé luon ludn gite

im ling sut qud trinh thdm van, nhung c6 thé

im ldng khi d61 mat voi nhiing cau hoi cu thé cd
thé dan dén cau tra 16i mang tinh ty budc toi. Vé
nghia vu ctia nghi pham phai tra 10i mot cach
trung thuc trong qua trinh tham van, c6 giai thich
cho rang quy dinh nay nén duoc hiéu theo huong
lut cho phép nghi pham im ling khi do6i mat voi
nhiing cau hoi c6 thé dan dén cau tra 101 mang
thong tin tu budc toi nhung néu ho lwa chon tra
10i thi ho phai tra 10i dung su that®.

Khi nghién cttu phép luat mot sd quoc gia
c6 truyén thong lau doi vé viée ghi nhan quyén
im lgng nhu Nhat Ban va Hoa Ky, 6 the thay
rang thuc chat quyen im lang hay quyén khong
tu budc tdi déu c6 cung ngudn goc, sy phan dinh
chi xuat hién khi 4p dung quyén d6 vao ca nhan
la nghi pham hay ca nhan binh thuong. Cu thé,
nghi pham thuong duoc trao cho mot quyén im
lang tuyét doi, co quyén vién dan quyén im ling
dé tir choi tra 10i moi cau hoi bdi vi nghi pham
da bi dat trong vong nghi van nén moi 101 khai
ctia nghi pham déu ¢6 rui ro chong lai chinh ho.
Con doi vai nhiing ca nhan khac nhu nhan cht'mg,
du’cmg sw thi co quyen im ldng tuong doi, tic chi
c6 thé vién dan quyén im ling dé tir chdi tra 1oi

7 Zhiyuan Guo, “Torture and Exclusion of Evidence
in China,” China Perspectives, no. 1 (116)/2019: tr. 46,
https://www.jstor.org/stable/26663903; Michael V. Profit,
“Refusing to Be One’s Own Witness: How the Privilege
Against Self-Incrimination Differs in China, France, and
The United States,” Elon Law Review, no. 1 (February 24,
2016): tr. 160, https://www.elon.edu/u/law/academics/
experiential/elon-law-review/issues/volume-8-issue-1/.

8 Zhang Qi, “Study on the Right of Silence System in
China,” in Proceedings of the 4th International Conference on
Economics, Management, Law and Education (EMLE 2018),
Moscow, Russia: Atlantis Press, 2018, tr. 812, https://doi.
org/10.2991/emle-18.2018.155; Jiang Na and Han Rong,
“Definitions of the Right to Remain Silent in China,” Arts
& Humanities Open Access Journal 3, no. 2/2019: tr. 108,
https://doi.org/10.15406/ah0aj.2019.03.00114.

? Jiang Na and Han Rong, tldd, tr. 108; Na Jiang, tldd, tr. 174.
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nhiing cau hoi c6 thé tiét 16 thong tin tw bude t6i
chtt khong duoc tir choi tra 10i moi cau hoi. Quyén
im lang twong doi ctia cac ca nhan nay con duoc
goi 1a quyén khong tu budc toi. Thue t€'trong cac
tai liéu hoc thuat qudc &, cac khai niém quyén im
léng va quyén khong tu budc t6i duoc str dung
thay thé cho nhau va cé su phan dinh rat mo nhat.
Co thé noi, quyén im lang va quyén khong tu
budc ti tuong dwong nhau, nhung khi can phan
biét 10 hon thi quyén im ling c6 pham vi rong hon
quyén khong tu budc t6i. Do d6, c6 thé khang
dinh, phap luat TTHS Trung Qudc da ghi nhan
quyén im ling twong d6i cho nghi pham.

biéu 52 Luat TTHS nam 2018 quy dinh “Ste
dung tra tin dé’ thu 10i khai bi nghiém cam mot cich
nghzem ngadt, ciing nhu viéc de doa, du db, lira doi va
cdc phuwong phdp bit hop phap khic dé thu thdp bang
chitng; khong ai c6 thé'bi budc phdi chitng minh toi
pham ctia chinh minh”. Vi vay, néu doc trong sw
lién két gitra hai ménh dé trong cung mot cau, co
thé thé'y quy dinh nay tap trung vao viéc ngan
nguza cac phuong phap lay 10i khai trai luat, va
quyén im lang twong doi chi 1a mot quyen hd tro
cho nguyén tac trong | ménh dé trudc do. Do do,
6 thé nhan thay quyén im ldng tuong d6i chi co
pham vi gi6i han dén su cudng ép bat hop phap
boi cac thu doan 1ay 101 khai khong dl'mg luat ma
khong diéu chinh dén cac sy cudng ep hop phap
nhuw lénh, yéu cau hop phap cta ngum c6 tham
quyén. bong thoi, pham vi ctia quyén nay ¢ thé
gioi han chi ddi véi 1oi khai ma khong tac dong
dén hanh vi cung cap chiing ctr tu budc toi'.

Khi s0 hitu dong thoi quyén im lang tuong
d01 va nghia vu tra 10i trung thuee, co thé hiéu
rang nghl pham khong bi ép bude béang céc thu
doan trai phap luat dé€ cung cap 1oi khai, nhung
ho ¢6 nghia vu phai khai trung thuc néu qua
trinh tham van dien ra hop phap. Tuy nhién,
c6 thé nhan thay viéc quy dinh nghi pham s¢
httu dong thoi quyén va nghia vu d6i lap nhau
trong qua trinh tham van thé hién sy chan chu
cuia Trung Qudc trong viéc loai bd s quan trong
ctia 10i khai trong qua trinh giai quyét vu an hinh
sit, cho phép nghj can duoc tu do Iya chon khai
bao hoac khong . Diéu nay thé hién rd muc dich
clia quyén im lang tai Trung Quoc 1a chi nham
ngan chan cac 10i khai sai sy that do bj tra tan,
btic cung, dting nhuc hinh hon la nham muc dich
bao dam su tu quyét ca nhan trong viéc khai bao
hay khong.

10 V6 Minh Ky, “Quyén im lang trong t6 tung hinh sy va
mot s6 van dély luan”, Tap chi Toa dn nhin din, s6 24/2018,
tr. 24-32.

1" Michael V. Profit, tldd, 177.

12 Jingkun Liu, The Exclusionary Rule of Illegal Evidence
in China: Theory, Case, Application, 1st ed. 2019 edition
(New York, NY: Springer, 2019), 187.
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1.2. Nguyén tac logi trir 07 khai bi cudong ép:
Co ché’bao vé quyén im lang tai Trung Quoc

bong thoi véi quyén im lang, Luat TTHS
Trung Quoc ciing da xay dung co ché'loai trir 10
khai thu thap dugc néu qua trinh thu thap da xam
pham quyén im lidng. Theo d¢, Diéu 52 Luat TTHS
nam 2018 nghiém cam viéc st dung tra tan, de
doa, du do, Itra doi va cac ' phuong phap trai luat
khac d€'thu thap 10i nhan toi. Biéu 56 Luat nay con
quy dinh vé viéc loai trir cac 10i khai, 161 nhan t6i
duoc thu thap bdi tra tdn va cac phuong phap trai
luat khéac. Tai Quy dinh mét sd van dé ve nghiém
ngat loai trit chiing ct khong hop phép trong
giai quyét vu an hinh su nam 2017 (Provisions on
Several Issues Regarding the Strict Exclusion of Illegal
Evidence in Handling Criminal Cases) do Toa én Toi
cao, Vién kiém sét tdi cao, B6 Cong an cting ban
hanh'®, Biéu 2 quy dinh 10i khai dwoc thu thap trai

vOi y chi ctia nguoi bi bude tdi vi ho khong thé

chiu dung dwoc si dau don duoc gay ra boi cac
phuong phap bao Iirc phai bi loai trtr.

D61 véi viéc loai trir 10i khai, 101 nhén t6i do
tra tan, de doa, du do, Itra doi va cac bién pha
trdi luat khéc, phan 16n cdc hoc gia Trung Qudc
thuong tlep can sy loai trir nay theo cac nguyén
tac loai trix chung ctt thay vi tiép can duoi goc do
quyén im Iang/quyen khong tu bude t6i vi quy
dinh vé quyén im lang van chua duoc ghi nhan
chinh thttc day du. Ho cho rang, viéc loai trte
chiing ctt la cac 101 nhan t6i bi cwdng ép la boi qua
trinh thu thap cac 10i nhan tdi nay da xam pham
dén cac quy@n con ngudi co ban nhu tinh mang,
sttc khoe cuia ngu:m do*. Tuy nhién, c6 thé thay,
du tiép can duéi goc do nguyen tac loai trit ching
ct hay dudi goc do quyen im lang thi viéc loai trte
cac 161 nhéan t6i do tra tan, de doa, du dé, ltra doi
va cac bién phép tréi luat khac cling da dua trén
yéu t6 cdt 10i clia quyén im ling/quyén khong tur
budc t6i, d6 la su cudng ép trong viec 1y 1oi khai
va dan dén cac 10i khai khong tu nguyén®. Do do,
loai trir 101 khai bi cucmg ép cting duregc xem la mot
bién phép bao vé quyén im ling, va ciing dong
thoi 1a bién phap ngdn chédn tra tdn, btc cung,
dung nhuc hinh trong qua trinh 1ay 10i khai.

Theo quan diém truyén thdng, viéc loai trie
10i nhéan t61 do bi tra tan, birc cung, nhuc hinh

chu yéu dua trén co so khong dang tin cay’®, thé

hién 16 nét tinh cong ly thwe chat. Boi 1€, cac 1oi

3 Tham khao ban dich tiéng Anh tai https://www.
chinalawtranslate.com/en/provisions-on-several-issues-
regarding-the-strict-exclusion-of-illegal-evidence-in-
handling-criminal-cases/, truy cap ngay 08/7/2023.

" Jingkun Liu, tldd, tr. 66-73.

15 Alan M. Dershowitz, Is There a Right to Remain Silent?:
Coercive Interrogation and the Fifth Amendment After 9/11
(Inalienable Rights), Oxford: Oxford University Press,
2008, tr. 34.

!¢ Jingkun Liu, tldd, tr. 34-35.
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nhan toi d6 duoc dua ra trong hoan canh nguoi
bi budc t6i chiu sy dau don veé thé xac hoac tinh
than, dan dén cac 10i khai d6 khong dang tin cay
va co thé chira dung cac thong tin khong chinh
xac nén can phai loai trtr. Tuy nhién, ddt nguoc
lai, néu loi nhan t6i duoc xac dinh la chinh xéc,
ding dan dua trén viéc xem xét vdi cac chiing c
khéc thi liéu c6 phai loai trir cac 10i khai d6 khong,
va néu khong loai trir thi viéc st dung tra tan,
btrc cung, dung nhuc hinh dé thu thap 10i nhan
t0i c6 duoc chdp nhan néu cac hanh vi d6 dan
dén cac 101 khai dang su that. Vi vay, quan diém
truyén thdng da khong c6 nhiéu tac dung trong
viéc ngan chan tra tan, biic cung, dung nhuc hinh
bai khi thuee hién tra tan, biic cung, nhuc hinh thi
nguoi thire hién luén mong mudh va cho rang ho
sé€ thu nhan dwoc 10i nhan t6i vdi thong tin chinh
xac. Tuy nhién, ¢ treedc, trong va tham chi ca sau
qua trinh thuc hién hanh vi tra tan, btc cung,
nhuc hinh, ho khong thé biét dugc liéu cac loi
nhan t6i sé nhan duoc la dung hay sai, ma chi sau
qua trinh diéu tra, truy td, xét xt thi cac co quan
t0 tung moi ¢ du can et két luan tinh chinh xac
cuia 101 nhéan t6i. Do do6, cac ly thuyét hién dai vé
viéc loai trtr 10i khai, 101 nhan t6i da bo qua van
dé vé tinh chinh xac ctia 10i khai ma nhan manh
vao qua trinh 14y 10i khai va quyén con nguoi,
thé hién r6 nét hon cong ly thu tuc. Theo d9, viéc
loai trir 10i nhan t6i la két qua caa tra tan, buc
cung, dung nhuc hinh duoc dua trén co so cua
su xam pham quyén con nguoi va vi pham trinh
tw t0 tung cong bang17 Bat ké 10i khai, 10i nhan
t0i la dting hay sai thi cac 10i khai, 10i nhan t6i do
van phai bi loai trtt chi don gian vi qua trinh thu
thap da vi pham nghiém trong dén cac quyen co
ban ctia con nguoi, vi pham trinh tw Cong bang
trong viéc chiing minh tdi pham. Diéu nay da
triét dé€ lam giam dong luc ctia co quan diéu tra
trong viéc str dung tra tan, birc cung, nhuc hinh,
tlr d6 ngan chdn hanh vi tra tan, btec cung, dung
nhuc hinh.

Nhu vay, bén canh viéc trao quyén im lang
gioi han cho nguoi bi budc t6i, Trung Qudc con
quy dinh vé co ché'loai trir chiing ctt do vi pham
quyen im lang, tuc loai trtr 10i khai, 10i nhan t6i

c6 duoc do ép budc boi tra tan, de doa, du do, lira
d6i va cac phuong phap trai luat khac. Viéc loai
trir cac 1oi khai, 10i nhan tdi bi crdng ép lam giam
dong luc cuia cac co quan t6 tung trong viéc thue
hanh hanh vi trai luat khi 1ay 1oi khai, hoi cung.

D€ dam bao viéc loai trir 10i nhan toi, Luat
TTHS nam 2018 va cac van ban dwdi luat khac
cing da quy dinh vé trinh tw, tha tuc loai tri
chiing c va cac van dé lién quan nhu nghia vu
chitng minh va ngudng chiig minh. Theo Quy
dinh nghiém ngat loai trtt chiing ctt nam 2017,

17 Jingkun Liu, tldd, tr.36-38.
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nguoi bi budc tdi va nguoi bao chita cia ho cd
quyén gui yéu cau loai trir chiing ctt dén Vién
kiém sat (trong giai doan di€u tra, truy t6) hodc
Toa an (trong giai doan xét xtr) d€ loai trir 10i khai,
16 nhan t6i dugc thu thap bang hinh thic tra tin
va cac bién phép trai luat khac. Khi d6, Vién kiém
sat va Toa an phai nghiém tiic xem xét yéu cau ctia
phia bao chita. Néu trong giai doan diéu tra, truy
t0, Vién kiém sat quyét dinh loai trtr 10i khai, 101
nhan t6i thi cac 1oi khai, 10i nhan t6i do sé duoc
rat ra khoi ho so chinh, dinh thanh mot tép ho
so rleng va duoc dong dau da loai bo, kem theo
bang mo ta ngan vé ly do loai bo. Sau do, tép hd so
Chlmg ct bi loai trie nay sé dugc chuyén dén Toa
an ctung ho so chinh cta vu an'®. Can luu y rang,
phap luat Trung Qudc ciing da quy dinh vé viec
khac phuc 10i khai bi cudng ép ngay tir giai doan
diéu tra; theo dd, néu sau khi da loai trtr 161 khai
bi cudng ép, Diéu tra vién hodc Kiém sat vién tién
hanh tham van lan ntta, cung cap thong tin vé cac
quyén t6 tung va hau qua phap ly cta viéc nhan
t0i, va bi can ty nguyén nhan toi thi 1oi nhan toi
modi sé duoc chap nhan lam chiing ¢ ciia vu an®.
Néu tai giai doan xét xt, viéc loai trir 101 khai, 101
nhéan t4i ¢6 thé tién hanh ¢ budi hop danh gia
chiing ct hoac ngay tai phién toa, tily vao thoi
diém ma phia bao chita yéu cau xem xét tinh hop
phap ctia 10i khai, 10i nhan t6i®.

Vé co ban, phia bao chita ¢6 nghia vu
ching minh so bd, do d6 ho chi can cung cap
mot sO thong tin ban dau cung véi yéu cau loai
trir chiing cit nhu tén ctia nguoi da tra tan, thoi
gian, dia diém, c6 nguoi lam ching hay khong
hodc cac gidy to kiém tra stic khoe. Con nghia vu
chiing minh 16i khai, 10i nhan i duoc thu thap
hop phap thudc vé phia budc t6i*. Nhuw vay, dong
thoi voi viéc thu thap chiing c giai quyét vu an,
phia budc tdi con phai cht y thu thap cac ching
ct chitng minh sy hgp phdp cta cac chiing ct
giai quyét vu an.

Ve ngudng chiing minh, Diéu 60 Luat TTHS
nam 2018 quy dinh chitng ct¢ sé bi loai trtr khi Toa
an xac dinh co sy viéc thu thép chiing ctt trai phép
ludt quy dinh tai Diéu 56 cua Luat nay hoac xét
thay khong du can cir dé€ khang dinh sy viéc trai
luat do khong xay ra. Nhw Vay, cac hoc gia Trung
Qudc cho rang quy dinh trén da dét ra hai truong
hop loai trte 10i khai, 10i nhan t6i, d6 1a (1) khi c6

8 Piéu 17 Quy dinh mét s6 van dé vé nghiém ngat loai
trte chiing ct khong hop phép trong giai quyét vu an
hinh sy nam 2017.

¥ Piéu 5 Quy dinh mdt s6 van dé vé nghiém ngét loai
trte chiing ct khong hop phép trong giai quyét vu an
hinh sy nam 2017.

2 Piéu 25, 26, 27 Quy dinh mot s6 van dé vé nghiém
ngat loai trir chiing ctt khéng hop phép trong giai quyét
vu an hinh sy nam 2017.

2 Jingkun Liu, tldd, tr.131-33.
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du cin o d€ x4c dinh chic chin ¢6 su viée cudng
ép trai luat xay ra, va (2) khi khong du can ci dé
xac dinh s viéc cudng ép trai luat khong xay ra.

C6 nghia la, ngay ca khi trong truong hop con
nghi ngo, chua chéc chén vé viéc c6 hay khong sw
viéc hanh vi cedng €p trdi luat, thi van phai loai
trir 10i khai, 161 nhan t6i d6. Toa an va Vién kiém
sat chi duoc phép st dung 10i khai, 10i nhan t0i
trong duy nhat mot truong hop la da can ci chic
chan viéc thu thap 16i khai, 161 nhan ti d6 1a ding
quy dinh, khong xay ra sy cuedong €p trai luat. Do
dd6, nhiéu hoc gia cho rang phép luat TTHS Trung
Qudc da 4p dung ngudng chiing minh “vuot qua
nghi ngo hop ly” déi véi viéc chiing minh tinh
hop phap cua 16i khai, 10i nhan t6i.

Nhu vay, tai Trung Qudc, trong nd luc ngan
chdn tra tan, btc cung, dung nhuc hinh, quyén im
lang da dugc ghi nhan & mic d6 gidi han la quyén
khong tir budc t0i, va cac hanh vi thu thap 10i khai
mang tinh chat cudng ép, trai vdi y chi cua nguoi
bi budc toi nhu tra tan, birc cung, dung nhuc hinh
déu bi nghiém cam. Luat TTHS va cac van ban
dudi luat ciing da cung cap quy trinh chi tiét thuc
hién viéc loai trir cac 16i khai, 10i nhan t6i bi cudng
ép cting nhw cac van dé lién quan nhw nghia vu
chting minh va ngudng tiéu chuan ching minh.
Viéc quy dinh nghia vu chitng minh thudc vé phia
budc to1 voi nguong chitng minh cao sé khién Vién
kiém sat va Co quan diéu tra can trong hon trong
qua trinh thu thap 1oi khai, tuan thu phap luat t6
tung trong qud trinh tham van. Tt do, triét tiéu
dong luc cua Co quan diéu tra trong viéc sit dung
btic cung, tra tan, nhuc hinh, ttr d6 ngan chan hién
tuong nay trong to tung,.

2. Quyén im ling va chdng tra tin, birc
cung, dung nhuc hinh trong phap luit t6 tung
hinh sy Viét Nam

Tai Viét Nam, nhin chung phdp luat hinh sy
va TTHS nghiém cam viéc st dung cac hanh vi
tra tan, bic cung, dung nhuc hinh. Tuy nhién, cac
hanh vi nay d6i khi van con xay ra trén thuec t6%.
Viéc stt dung cac bién phap trai luat nay khi thu
thap loi khai, 10i nhan t6i la mot trong cac nguyén

2 Zhiyuan Guo, “Exclusion of Illegally Obtained
Confessions in China,” tldd, tr. 44.

2 Theo Cuc Thong ké t6i pham va cong nghé thong tin, Vién
kiém sat nhan dan toi cao, giai doan ndm 2010 dén 12/2020,
Co quan diéu tra da khoi t649 vu/78 bi can vé t6i dung nhuc
hinh. M6t théng ké khac cho thay, ttr 01/01/2013 dén 10/2022,
toa an da thu ly xét xt 28 vu/61 bi cdo vé t6i diing nhuc hinh.
Xem thém Trinh Duy Thuyén, Ngi lugt hoa quy dinh ciia Cong
wdc Lién hop quoc vé chdng tra tan doi voi 13y 101 khai, héi cung bi
can trong BLTTHS Vigt Nam, Luén én tién si Luat hoc, Truong
Dai hoc Luat Thanh phé H6 Chi Minh, 2021, tr. 76, http://
luanvan.moet.edu.vn/?page=1.33&view=38818; Pham
Thanh Son, “Tra tdn va phong, chong tra tédn 6 Viét Nam: Phin
tich tir ling kinh cua Ludt Nhan quyeén quoc t&¢"va cdc thich thire
phdp 1y dit ra,” Dién dan khoa hoc Nghién cttu sinh, ngay
22/5/2023, Truong Pai hoc Luét, Dai hoc qudc gia Ha Noi.
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nhan chinh dan dén oan sai?%. Vao niam 2015, sau
khi mét s6 vu an oan sai nghiém trong bi phat hién,
co quan lap phap Viét Nam da gidi thiéu quyén
im lang vao Bo luat T6 tung hinh su (BLTTHS)
nam 2015 nhw la mot phuong tién bao vé nguoi
bi budc tdi khai viéc bi cudng ep 13y 16i khai bang
cac bién phap trai luat nhu tra tan, birc cung, dung
nhuc hinh, ttr d6 ngan chén két 4n oan sai®. Theo
BLTTHS nam 2015, ngvfon bi bat, bi giit, nguoi bi
tam gitt, bi can, va bi cdo c6 quyén “khong bugc
phai dwa ra 107 khai chong lai chinh minh hodc bugc
phai nhin minh co ti"*. Nhu vay, teong tu Trung
Qudc, Viét Nam chi trao cho nguoi bi budc to1
quyén im lang theo nghia hep, tic giéi han &
nhting 10i khai chita thong tin chong lai ho va
10i nhan t6i, cht khong phai mét quyén im ling
tuyét doi.

Song song voi quyén im lang, BLTTHS nam
2015 con nhan manh nghiém cam st dung tra tan,
btic cung, dung nhuc hinh trong qud trinh t tung.
Theo d6, quy dinh vé bao dam quyén bat kha xam
pham vé than thé (Diéu 10) nghiém cam viéc tra
tan, bic cung, dung nhuc hinh hay bat ky hinh
thirc d6i xtr nao khac xam pham than the, tinh
mang, sttc khoe ctia con nguoi. Diéu 11 BLTTHS
nam 2015 vé bao ho tinh mang, stic khoé, danh
du, nhan pham, tai san cta cd nhan quy dinh moi
hanh vi xam pham trai phap luat tinh mang, sttc
khoé, danh du, nhan pham, tai san cta ca nhan;
xam pham danh du, uy tin, tai san ctia phap nhan
déu bi xtt ly theo phap luat. Trong quy dinh vé quy
trinh hoi cung bi can, B luat nay nhan manh kha
ndang truy cttu trach nhiém hinh sy d61 véi Diéu tra
vién, Can bo diéu tra, Kiém sat vién, Kiém tra vién
khi tra tan, bitc cung trong hoat ddng héi cung bi
can tai khoan 5 Diéu 183 BLTTHS nam 2015.

D6ng thoi, BLTTHS nam 2015 con ghi nhan
kha nang loai trte 10i khai, 10i nhan t6i duoc thu
thap bang bién phap trai luat khi khoan 2 Diéu 87
quy dinh “Nhitng gi c6 that nhung khong dwoc thu
thap theo trinh tu, thu tuc do BY ludt nay quy dinh thi
khong co gid tri phdp ly va khong dwoc dung lam can cir

# Mot nghien ctu cua tac gia Lé Lan Chi va cac cong
st vao nam 2022 da chi ra rang, trong cac vu an oan sai
dién hinh tai Viét Nam (nhw cac vu Nguyen Thanh Chan,
Huynh Van Nén, Han Dtic Long), viéc st dung tra tan,
btic cung, duing nhuc hinh trong hoat ddng 1y 10i khai,
hoi cung trong giai doan diéu tra la mot trong cac nguyén
nhan chinh dan dén viéc nguoi bi bude tdi da phai nhan
t0i du khdng pham t0i, tir d6 dan dén viéc két an oan sai.
Xem thém Lan Chi Le et al., “Understanding Causes for
Wrongful Convictions in Vietnam: A View from the Top
and the Bottom of the Iceberg,” Asian Journal of Criminology,
2022, https://doi.org/10.1007/s11417-022-09390-7.dignity.

% Lé Thi Nga (2015), “Quyén im ldng” va suy dodn v tgi,
https://tuoitre.vn/quyen-im-lang-va-suy-doan-vo-toi-
763185.htm, truy cap ngay 08/7/2023.

% Piém d khoan 1 Diéu 58; diém ¢ khoan 2 Diéu 59; diém d
khoan 2 Diéu 60; diém h khoan 2 Biéu 61 BLTTHS nam 2015
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dé’ glal quyét vy dn hinh sw.” Nhu vay, tuy BLTTHS
nam 2015 khong truc tiép nhac dén viéc loai trie
10i khai, 10i nhén t6i do bi tra tan, bic cung, dung
nhuc hinh, nhung quy dinh nay cting danguy
rang 10 khai, 16i nhan t6i do bi tra tan, btic cung,
dung nhuc hinh da cudng ép nguoi bi budc toi
phai nhan tdi, vi pham dén quyén im ling ctia ho
nén phai bi loai trit do khong tuan theo trinh t,
thu tuc thu thap do BLTTHS nam 2015 quy dinh.
Khoan 2 Diéu 87 cling khéng quy dinh hé qua la
chiing ct¢ ¢ phai chita dung thong tin sai sy that
hay khoéng, ma chi can vi pham trinh ty, thu tuc
1a da cé théloai triy; tt'c nhan manh dén tinh cong
ly vé thu tuc (procedural justice) cht khong phai
vé noi dung (substantive justice).

Tuy nhién, van ban dwoi luat lai dua ra luan
giai khac vé viéc loai trtr 10i khai, 16i nhéan t6i do
bi tra tan, bic cung, dung nhuc hinh. Thong tw
lién tich (TTLT) s6 02/2017/TTLT-VKSNDTC-
TANDTC-BCA-BQP ngay 22/12/2017 quy dinh vé
viéc phoi hop gitta cac co quan tién hanh to tung
trong thuc hién mot s0 quy dinh caa BLTTHS
nam 2015 vé tra ho so dé diéu tra bo sung (goi
tat 1a TTLT s6 02/2017) da quy dinh vé vi pham
nghiém trong thu tuc t6 tung d€ tra ho so diéu tra
b0 sung cd lién quan dén burc cung, nhuc hinh tai
diém o khoan 1 biéu 6 nhw sau: “Cé cin cir dé'xic
dinh c6 viéc birc cung, nhuc hinh trong quda trinh tién
hanh 6 tung lam cho 101 khai ctia bi can khong diing
sw thit.” Nhu vay, theo TTLT s6 02/2017 thi btic
cung, dung nhuc hinh phai di kem vdi hé qua 1oi
khai ctia bi can khong dung su that thi mdi duoc
xem la vi pham nghiém trong thu tuc t6 tung.
Quy dinh nay ké'thtra tuong tw v6i diém n khoan
1Diéu 4 TTLT s6 01/2010/TTLT-VKSNDTC-BCA-
TANDTC ngay 27/8/2010 vé huedng dan thi hanh
cac quy dinh ctia BLTTHS ndam 2003 vé viéc tra ho
so d€ diéu tra bd sung.

Thuec hién suy ly nguoc, néu biic cung, dung
nhuc hinh nhung bi can khai ra dung sw that thi
khong phai la vi pham nghiém trong thu tuc t&
tung nén khong thuc hién tra diéu tra bo sung.
Dong thoi, néu cap so tham st dung nhiing loi
khai, 10i nhan t6i dung sy that d6 dé lam mét
trong cac can ctt dé két an thi day khong phai la
vi pham nghiém trong thu tuc t6 tung”. Nhu vy,

¥ Tuy TTLT s& 02/2017 chi quy dinh v€ vi pham nghiém
trong thu tuc td tung trong tht tuc tra ho so diéu tra bo
sung nhlmg trén thiee tién ap dung, nhiéu toa én van tham
khao, van dung thoéng tu lién tich nay dé xem xét vi pham
nghiém trong thu tuc t6 tung trong thu tuc so tham, phtic
tham, giam doc tham. Béi 16, cing mot BLTTHS, mét cum
tle “vi pham nghiém trong thu tuc t6 tung” lai c6 cach hiéu
khéc nhau ¢ cac giai doan khac nhau la bat hop ly. Dong
thoi, TTLT s6 02/2017 cting ¢6 sy tham gia ky két ctia lanh
dao nganh Toa an nén ciing c6 thé xem la y kién ctia Toa tdi
cao vé van dé nay, do d6, thuc hién theo TTLT s6 02/2017
trong tht tuc so thdm, phtic thdm, gidm ddc thim la lua
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QUYEN IM LANG TRONG VIEC CHONG TRA TAN, BUC CUNG,..

6 thé két luan, TTLT s6 02/2017 da vo hiéu hda
mot phan khoan 2 Biéu 87 BLTTHS nam 2015 va
mo duong phan nao cho viéc st dung tra tan, birc
cung, nhuc hinh, mién la c6 thé thu thap dwgc 161
khai dung su that.

Mat khéc, Viét Nam chua c6 quy dinh vé
trinh ti, thu tuc loai tritr 101 khai, 10i nhan t6i do
bi cedng ép bdi hanh vi trdi luat. Trong giai doan
diu tra, truy t6, néu phat hién 16i khai, 16i nhan
toi do bi cudng ép boi hanh vi trdi luat thi co quan
to tung sé xurly thé'nao van chua ro rang. Khoan 7
biéu 165 va khoan 6 Diéu 166 BLTTHS nam 2015
quy dinh Vién kiém sat c6 quyén kién nghi, yéu
cau Co quan diéu tra khac phuc vi pham hoat
dong diéu tra hodc truc tiép tién hanh hoat dong
diéu tra néu sau khi kiéh nghi, yéu ciu bang van
ban ma Co quan diéu tra khong thiee hién. Tuy
nhién, viéc khac phuc o day nén duoc hiéu nhw
thé'nao lai 1a mot van dé chua 6 10i giai. Liéu co
quan t0 tung sé stra chita, b6 sung nhitng thiéu
sot va tim cach “hop thitc héa” cac ban nhan toi
da bi cudng ép deé tiép tuc sit dung chung, hay co
quan t0 tung s& loai bo cdc ban nhan t0i nay va
tién hanh lay 10i khai méi. Sy chura rd rang nay
khién Vién kiém sat chua c6 co so ving chac dé
tién hanh loai trir cac 1oi khai bi cudng ép. Dong
thoi, viéc Vién kiém sét sé xit ly thé nao ddi voi
cac loi khai bi cudng ép, tlep tuc luu trong ho so
vu an dé chuyén toa hay sé bo ra han ho so vu
an dé€ tranh tham phan gap kho khan trong viéc
xem xét hai 10i khai khac nhau, van chua dwgc
quy dinh cu thé.

Tai phién toa, viéc loai trir nay cé thé duoc
tién hanh tai phién toa va dugc quyét dinh dong
thoi cung voi viéc dua ra phan quyét vu an. Phia
bi cdo va nguoi bao chita sé dua ra yéu cau loai
trir cac 10i khai, 101 nhan tdi nay tai phan tranh
luan va dua ra cac ching ct, lap luan dé thuyét
phuc Hoi dong xét xit khong st dung cac 1oi khai,
loi nhan toi dwgc thu thap bdi hanh vi cudng ép
trai luat. Tuy nhién, hién nay BLTTHS nam 2015

chon mang tinh an toan ctia nhiéu thidm phan.

Mat khac, Trong Du thao 1an 1 ctia Nghi quyét Huong
dan ap dung mot s& quy dinh cua BLTTHS, BO luat T6
tung dan sy va Luat T6 tung hanh chinh vé thu tuc gidm
ddc tham, tai tham, tai diém r khoan 2 Diéu 5 cliing quy
dinh can ¢t giam ddc tham vu an hinh sw khi ¢6 vi pham
nghiém trong thu tuc t6 tung lién quan dén van dé buc
cung, dung nhuc hinh la “C6 can ¢ d€ xac dinh cé viéc
btte cung, nhuc hinh trong qua trinh tién hanh t6 tung lam
cho 10i khai ctia bi can khéng ding sw that.” Tuy du thao
nay chwra dregc ban hanh chinh thitc nhung quy dinh tren
cung da thé& hién phan nao quan diém ctia Toa an rang néu
6 btrc cung, ding nhuc hinh thi viéc bitc cung, diing nhuc
hinh d6 phai dan dén 10i khai sai sy that méi cdu thanh
nén vi pham nghiém trong trong thti tuc t& tung.

Xem Du thao tai: https://vbpq.toaan.gov.vn/webcenter/
portal/htvb/chi-tiet-vbdt?dDocName=TAND136778, truy
cap ngay 23/10/2023.
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chua c6 quy dinh vé nghia vy ching minh tinh
hop phdp cta 10i khai, 10i nhan t6i duoc dua
ra lam ching c giai quyet vu 4n nén thuc tién
xét xtr cho thay Hoi dong xét xtr thuong yeu
cau nguo'l dua ra yéu cau loai trtr phai cung cap
chiing ctt chiing minh s trai luat®. Tuy nhién,

diéu nay da day nguoc nghia vu chting minh vé
cho phia bi cdo, trong khi d6 dang 1€ ra nghia vu
nay phai thudc vé phia cong t6. Boi phia cong t&
c6 nghia vu phai chitng minh ti pham, nguoi bi
budc toi c6 quyén nhung khong budc phai chiing
minh minh v t9i. Do d6, néu phia cong t6 da co
nghia vu chtmg minh t6i pham, ho phai chu’ng
minh t6i pham bang cac chiing ct hgp phap, nén
ho ciing phai c6 nghia vu chitng minh tinh hop
phdp cta cac chitng c* ma ho da st dung lam
can ct budc t6i. Ngoai ra, co quan cong td con co
diéu kién thuan loi dé thu thap chiing ctt chiing
minh tinh hgp phap d6 do co quan diéu tra, co
quan cong td la phia cht dong trong viéc thu
thap 101 khai, 16i nhén t6i, tir thoi gian, dia diém,
thanh phan tham gia va kha nang ghi am hodc
ghi hinh. Twong tu, BLTTHS nam 2015 cting chura
quy dinh vé ngudng tiéu chuan chiing minh tinh
hop phap ctia 10i khai, 10i nhan t6i dwegc dua ra st
dung lam ching ct.

Tom lai, BLTTHS nam 2015 da c6 nhiing
budc dau ghi nhan quyén im lang c6 gidi han ctia
nguoi bi budc toi va cac quy dinh vé loai trir 1oi
khai, 10i nhan tdi bi cudng ép do vi pham trinh t,
thu tuc khi thu thap, vi pham quyén im ldng cua
nguoi bi budc toi. Tuy nhién, van ban dwdi luat
da v6 hiéu hda phan nao quy dinh vé loai trtr 101
khai, 16i nhan toi do bi cudng ép khi chi giéi han
viéc loai trtr d6 ¢ 101 khai sai sy that; dong thoi,
phap luat t6 tung cing chua quy dinh ve trinh
tur, thu tuc thue hién viée loai trir, nghia vu chung
minh cting nhu nguong tiéu chuan ching minh.
Do d6, trén thuec tién, rat khé dé phia bi cao va
nguoi bao chita c6 thé yéu cau thanh cong Toa an
loai trtr 161 khai, 101 nhén t6i bi thu thap boi cac
bién phap trai luat.

3. Két luan va kién nghi

Co thé thay, dong luc chinh thic dgy Viét
Nam va Trung Quoc cung quy dinh quyén im
lang 1a nham ngan chén tra tan, bic cung, nhuc
hinh trong qua trinh 1ay 10i khai, héi cung nguoi
bi budc tdi, ttr d6 cd rui ro tao nén cdc 10i khai
sai trai, dan dén két an oan sai. Nguoc lai véi cac
quoc gia phuong Tay, noi ma quyén im ldng cha
trong nhiéu hon dén quyén ty quyét ca nhan, mo
rong dén ca su cudng ép chinh thirc va ca hanh vi

# Pang Van Cuong (2021), Bitc cung, diung nhuc hinh
va vin dé dao ditc trong t6' tung hinh sit, Tap chi Luat sw
Viét Nam, https://Isvn.vn/buc-cung-dung-nhuc-hinh-
va-van-de-dao-duc-trong-to-tung-hinh-su1614783608.
html, truy cap ngay 25/10/2023.
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tu budc tdi & mitc d6 nhat dinh. Chinh vi vay, ca
Viét Nam va Trung Qudc déu chi ghi nhan quyén
im ldng theo mtc d§ twong doi, tic quyén khong
tubudc toi. Ca hai quoc gia déu la nhitng qudc gia
mdi ghi nhan quyén im lang trong nhiing nam
gan day voi muc dich teong tie nhau. Tuy nhién,
néu Trung Qudc da quy dinh co ché'bao vé quyén
im léng bang cach tao ra hanh lang phap 1}'7 kha
10 rang trong viéc loai trtr 101 khai, 16i nhan t6i do
bi cudng ép, xam pharn dén quyen im lang, tranh
dung cac 10i khai nay trong viéc g1a1 quyet vu an
thi Viét Nam van con thiéu hut mét s6 quy dinh
cu thé.

Mt la, tai Trung Quoc, quy dinh da néu ro
vé viéc loai trtr 10i khai, 10i nhan tdi c6 duoc do bi
cudng ép boi cac nhw hanh vi tra tan, de doa, du
do, Itra doi va cac bién phap trai luat khac. Diéu
nay tao ra co s6 phép 1y 16 rang, vitng chéc va dit
khoat cho viéc loai trir cac 10i khai bi cudng ép.
Tai Viét Nam, khoan 2 Biéu 87 BLTTHS nam 2015
quy dinh twong tw “Nhitng gi cd that nhwng khong
dwoc thu thip theo trinh ti, thii tuc do B{ ludt nay
quy dinh thi khong co gm tri phap ly i khong dueoc
ding lam cin cit dé gidi quyet vy an hinh su”. Tuy
nhién, TTTLT s6 02/2017 lai quy dinh rang bic
cung, dung nhuc hinh phai dan dén 10i khai sai
si that thi mdi la vi pham nghiem trong to tung.
biéu nay da di nguoc lai tinh than cua khoan 2
Diéu 87 BLTTHS nam 2015, c6 kha nang dan dén
nhan thtic sai 1dm 1a btic cung, nhuc hinh dan dén
loi khai, 10i nhan toi dung chi la vi pham khong
nghlern trong va van c6 thé dugc chdp nhan o
mttc d§ nhat dinh.

Hai la, Trung Qudc da xay dung kha day du
va chi tiét quy trinh loai trtr 161 khai do bi cudng
ép. Theo do, trong giai doan tién xét xt, Vién
kiém sat sé kiém tra, danh gia va loai trir 16i khai
bi cudng ép, con tai giai doan xét xtr thi Toa an
sé la co quan ¢6 quyén quyét dinh. Tai Viét Nam,
viéc xtt ly 10i khai bi cudng ép trong giai doan
xét xtr tuong doi 1o rang khi Toa an c6 quyeén lua
chon chap nhéan hay khong chap nhén str dung
101 khai nao trong phan quye‘c Tuy nhién, trong
qua trinh diéu tra, truy t6 chura dugc quy dinh ro
rang ma chi méi néu Chung Chung la “khac phuc
vi pham”. Viéc khac phucnay nén hiéu 14 loai trte
101 khai bi cudng ép d€1dy 101 khai méi hay 1a stra
chita, bd sung va hop thitc hoa 10i khai bi cudong
ép van con chua 16 rang. Diéu nay khién co quan
t0 tung chua c6 co so phap ly dé manh dan loai
bo 101 khai bi cudng ép ra khoi ho so vu an ngay
tlr giai doan tién xét xtr.

Ba I3, Trung Qudc da cd su ghi nhan kha
cu thé va ro rang vé nghia vu chiing minh va
ngudng tiéu chuan ching minh tinh hgp phap
cua loi khai, 10i nhén t6i. Theo d6, phia cong t6 cd
nghia vu chitng minh 10i khai, 10i nhan i duoc
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thu thap hop phap ma khong con bat ky mot nghi
ngo nao khac. Nguoc lai, tai Viét Nam, chua c6
quy dinh vé chting minh tinh hop phéap cua 16i
khai, 10i nhan t0i duwoc thu thap trong qua trinh
diéu tra, ttr d6 dan t6i mot thuc t€'la hau hét cac
Toa an déu yéu cau 1 phia bao chtta cung cap chung
ct chiing minh néu ho dua ra y kién cho rang loi
khai, 10i nhéan t6i 1a do bi cudng ép. biéu nay da
gay kho khan cho viéc chitng minh boi ngwoi bi
budc t0i ¢ thé'yéu trong qua trinh t& tung nén rat
kho @€ ho thu thap du ching ct.

Qua nghién ctu, tac gia cho rang c6 thé
tham khao mot so kinh nghiém tir Trung Quéc dé
hoan thién phap luat Viét Nam vé quyén im ldng
trong viéc chdng tra tan, bic cung, dung nhuc
hinh nhuw sau:

Thir nhdt, can bo sung quy dinh ghi nhan ro
rang, minh bach vé viéc loai trtr 101 khai, 16i nhan
toi duoc thu thap tir hoat dong trdi phap luat
nhuw tra tan, bic cung, nhuc hinh ma khong can
quan tam dén 101 khai, 16i nhan t6i d6 1a dung
hay sai. Cu thé, kién nghi b6 sung khoan 3 Diéu
98 BLTTHS nam 2015 nhuw sau: “Loi khai, [6i nhin
toi cuia ngueoi bi budc t0i dwoc thu thdp boi tra tan, birc
cung, nhuyc hinh hodc boi cic bign phdap trdi ludt khdc
khong co gid tri phap Iy va khong dwoc dung lam can ci
Qidi quyét vy dn.” Dong thoi, stta d6i diem o khoan
1 Diéu 6 TTLT s6 02/2017 nhw sau: “Cé cin cir dé
xdc dinh cd viéc bikc cung, nhuc hinh trong qud trinh
tiéh hanh t6'tung khiéi nguoi bi bugc toi phdi khai bdo,
trie tru’owg hop 101 khai do bi bitc cung, nhuc hinh dé da
bi loai bo va nguoi bi budc i da tw nguyén cho loi khai
khic.” Diéu nay nhim nang cao nhan thtc ctia co
quan t0 tung va kha nang 4p dung trén thuc tién
cua viéc loai trtr cdc 1oi khai, 10i nhan t6i bi cedng
ép, bat ké thong tin nhan t6i la ding hay sai.

Thit hai, can b6 sung quy dinh vé viéc loai bo
101 khai, 10i nhan t6i bi cudng ép bdi tra tan, bic
cung, nhuc hinh ngay tir giai doan diéu tra, truy
t0. Theo d6, bén canh quyén kién nghi, yéu cau,
nén stra doi khoan 6 Biéu 166 BLTTHS nam 2015
theo huedng bd sung cho Vién kiém sat quyén loai
trtt cac loi khai, 10i nhan toi bi cudng ép o giai
doan tién xét xtr. Cac 101 khai, 10i nhan t0i bi loai
trir nay nén duoc danh dau loai trtt, dwoc ghi chu
va chuyén cung ho so vu an d€ Toa an ¢6 cai nhin
khéach quan va tong quat vé toan b tién trinh t&
tung. Tai Trung Qudc va Viét Nam, Vién kiém sat
1a co quan kiém sat hoat dong tw phap, dam bao
moi hoat dong t0 tung dung phap luat nén duoc
trao quyén nay la hoan toan pht hop nham dam
bao hoat ddng ctia co quan diéu tra la dung phap
luat. Pong thoi, viéc loai trir 1oi khai, 101 nhan toi
bi cudng ép ngay tir giai doan diéu tra, truy to sé
tranh lang phi ngudn luc, thoi gian, cong stc cho
van dé loi khai, 101 nhan t6i nay trong giai doan
xét xtr. Sau khi loai trtx, Vién kiém sat c6 thé kip
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thoi yéu ciu Co quan diéu tra khac phuc, 18y 1oi
khai bd sung dé tranh bo lot toi pham. Cung luc
do, néu sau khi loai trir 10i khai, 10i nhan t0i ma
cac chitng ctt con lai khong da can ctt cho viéc
khai t6, truy t6 thi Vién kiém sat c6 thé ngay lap
tirc dinh chi diéu tra, dinh chi truy t6 nham bao
vé tot hon quyén 1¢i ctia nguoi bi bude t6i, thay vi
phai cho dén giai doan xét xt.

Thit ba, can quy dinh vé nghia vu chiing
minh tinh hop phéap ctialoikhai, 16inhan t6i trong
truong hop cd y kién phan d6i cia phia bao chita
trong giai doan xét xtx. Theo do, nén quy dinh
phia bi budc ti chi can cung cap cac thong tin so
bd (nhw thoi gian, dia diém, cach thuec...) vé viéc
bi cudng ép khi dua ra y kién phan d6i thi phia
cong 6 buoc toi phai co nghia vu chimg minh
tinh hop phap cta 10i khai, 10i nhan t6i. Boi ¢,
theo nguyen tac chung ctia t6 tung hinh s, phia
cong tO c6 nghia vu phai chiing minh tdi pham,
nguoi bi budc t0i c6 quyén nhung khéng budc
phai chimg minh minh v t6i. Do d¢, néu phia
cong t6 da c6 nghia vy chiing minh t6i pham thi
ho phai chng minh t4i pham bang cac ching ct
hop phép, nén ho ciling phai c6 nghia vu chiing
minh tinh hgp phap ctia cac chiing cit ma ho da
stt dung lam can ctt budc t6i. Ngoai ra, co quan
cong to con c6 diéu kién thuan lgi d€ thu thap
chiing ctt chitng minh tinh hop phap d6 do co
quan diéu tra, co quan cong t6 1a phia chu dong
trong viéc thu thap 10i khai, 10i nhan t4i, ttr thoi
gian, dia diém, thanh phan tham gia va kha nang
ghi am hoac ghi hinh. Viéc dat nghia vu chitng
minh 1én phia co quan cdng t6 sé khién co quan
nay dat nhiéu sy quan tdm hon va tao ra stic ép
dén qua trinh 1ay loi khai cua Co quan diéu tra
dién ra hop phap, ding quy dinh./.
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