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Tém tit: Theo quy dinh cia B ludt Hinh sy hién hanh, hanh hung dé’tau thodt la tinh tiét dinh
khung tang ngng trdch nhiém hinh sy trong cau thanh ciia mgt s6 toi pham xiam pham SO hu‘u, nhdt la
01 trom cap tdi san. Do c6 nhiéu diu hiéu phup Ly tuong dong v6i trwong hop chuyen héa cia t6i cuop
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tich, binh ludn cdc ddu hiéu phip ly ddc trung cia tinh tiét “hanh hung dé’tau thodt” cia tgi trom cip
tdi san trong méi lién hé so sinh véi truomg hop chuyén héa ciia toi cudp, tir dé gitp nguoi lam cong tic
dp dung phap ludt c6 sy nhin thitc diy di va thong nhit.
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Abstract: According to the current Criminal Code, assault to escape constitutes an aggravating
circumstance for criminal liability in the composition of some property infringement crimes,
especially property theft. Due to its many legal similarities with the case of crime transformation
in the robbery, the practical application of this circumstance remains challenging and prone to
confusion. This article analyzes and comments on the distinct legal characteristics of assault to escape
in property theft, comparing it to the case of crime transformation in the robbery, thereby providing a

comprehensive and consistent understanding for legal practitioners.
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anh hung dé€ tdu thoat la tinh tiét

dinh khung ting ndng trong cau

thanh t6i pham cta mot s6 tdi nhu
trom cap tai san, cudp giat tai san, cong nhién
chiém doat tai san. Pham t§i thudc truong
hop “hanh hung d€ tau thoat” la truong hop
ma nguoi pham t4i chwa chiém doat duoc tai
san hodc da chiém doat duoc tai san, nhung bi
phat hién va bi bat git hodc bi bao vay bat git
thi da cé nhitng hanh vi chdng tra lai nguoi
bat gitt hodc nguoi bao vay bat gitt nhu danh,
Néu
nguoi pham toi chua chiém doat duoc tai san

chém, ban, xd nga... nham tau thoat.

hodc da chiém doat duoc tai san, nhung da

! Treong Dai hoc Kiém sat Ha Noi, Gido trinh Ludt hinh
sw Viét Nam (Phdn cic t6i pham), Nxb. Chinh tri Qudc gia
Su that, 2016, tr.263.

2 Thoéng tw lién tich s6 02/2001/TTLT-TANDTC-
VKSNDTC-BCA-BTP ngay 25/12/2001 ctia Toa an nhan
dan t6i cao, Vién kiém sat nhan dan t6i cao, B6 Cong an,
Bo Tu phép vé viéc hudéng dan ap dung mot s quy dinh
tai Chuwong XIV “Cac t6i xam pham s& hitu” cua Bo luat
Hinh sy nam 1999.
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bi ngwoi bi hai hoac nguoi khéc gianh lai, ma
nguoi pham tdi tiép tuc dung vi luc, de doa
dung vii lyc ngay tirc khic tén cong nguoi bi
hai hodc ngwoi khac nhidm chiém doat cho
dwoc tai san thi truong hop nay khong phai
la “hanh hung d€ tau thoat” ma da c6 day
dt cac ddu hiéu cau thanh toi cudp tai san’
Nhu vady, “hanh hung dé tau thoat” trong toi
trom cap tai san la treong hop cé nhiéu d&u
hiéu phap ly tuwong dong véi trom cap tai san
chuyén héa thanh tdi cudp. O hai truong hop
nay, nguoi pham tdi déu c6 hanh vi chiém
doat tai san va dau hiéu st dung vii luc, trong
dé viéc st dung v lwc véi mot sd biéu hién
ddc thu da tro thanh ly do khién hanh vi lén
lat chiém doat tai san trong treong hop “hanh
hung dé tau thoat” bi thay d6i muc dich pham
toi ban dau va chuyén hoa thanh toi cudp.
Thuc tién ap dung con cé sy nham 1an khi

* Email: Buihanh76@gmail.com
Tién si, Phé Hi¢u truong Truong Dai hoc Kiém sdt Ha Noi
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dinh t6i danh trong cac treong hop nay. Dac
biét, truong hop da chiém doat duoc tai san
nhung bi ngan chin, dudi bat ma ngudi pham
t0i dung v lyc dé€ cd gitr tai san vira chiém
duoc thi viée st dung v luc ¢ lam chuyén
hoa t6i danh hay khong, hién la van dé con
gay nhiéu tranh cai. Vi vay, viéc lam sang to
cac dau hiéu phép ly ddc trung trong tinh tiét
“hanh hung d¢ tau thoat” ctia toi trom cap tai
san va treong hop chuyén hoéa cua toi cudp
(ma nguwoi pham t6i da st dung vii luc) nham
rut ra cac tiéu chi d€ phan biét cac truong hop
pham t0i nay 1a hét st can thiét, la co s dé
giai ma cho nhitng vierdng mac trén day.

1. Vé thoi di€m phat sinh viéc dung
vii luc

Trong truong hop “hanh hung dé€ tau
thoat”, c6 hai thoi diém ma nguoi pham toi
o thé st dung vii luc (d€ tdu thoat), d6 la khi
chwa chiém doat duoc va khi da chiém doat
duoc tai san. Can ck ly luén vé thoi diém hoan
thanh cua toi trom cép tai san, viéc xac dinh
“chua chiém doat dwoc tai san” dwa vao kich
thudc va tinh trang cua tai san d6. C6 thé bao
gom hai truong hop, hodc chua ti€p can duoc
tai san (maéi dot nhap vao nha, chua tim thdy
tai san thi bi phat hién) hodc da ti€p can va
chiém gitt duoc tai san nhung chua dua duoc
tai san ra khoi khu viee quan ly (dot nhap vao
nha, dang Om tivi ra dén ctra thi bi phat hién).
Do chuwa chiém doat dwoc tai san ma da bi
phat hién, bat gitt hodc bi bao vay bat giit nén
ngroi pham t6i st dung vii lyrc nhw mot bién
phép dé tdu thoat, khong mang theo tai san
vi chua ti€p can duoc hodc da tiép can nhung
phai bo lai dé thoat than.

Truong hop chuyén hda cta t6i cudp tai
san cling phat sinh viéc dung vi luc ¢ thoi
diém nguoi pham tdi chua chiém doat duoc
tai san. Tuy nhién, ngroi pham t6i da st dung
vl lge nhe moét cong cu d€ ti€p can va chiém
doat duoc tai san d6 (de doa chu nha dé luc
soat va 1dy tai san, de doa chu nha dé€ 6m tivi
ra khoi nha). Trong diéu kién tdi pham chua
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hoan thanh va tinh hinh khach quan c6 suw
thay doi, nguoi pham toi da budc phai thay
ddi phuwong thire, thu doan pham t6i (tir 1én
lat sang st dung v lwc) d€ chiém doat duoc
tai san. Vi vay, moi truong hop trom cép da
chiém gitt duoc tai san nhung toi pham chua
hoan thanh (tai san cong kénh chua dua ra
khoi khu vie quan ly) ma nguwoi pham toi st
dung vii luc d€ tau thoat cung voi tai san do6
thi déu chuyén hoa thanh t6i cudp.

Truong hop thit hai phat sinh viéc dung
vl luc trong toi trom cép véi tinh tiét “hanh
hung dé tdu thoat” 1a “da chiém doat duoc
tai san”. Bay la truong hop t6i pham da hoan
thanh, tai san da chuyén giao sang pham vi
kiém soat, chiém gitt ctia nguwoi pham toi
(dot nhap vao nha, da 1dy duoc dong ho cho
vao tui quan; dot nhap vao nha, da 6m duwoc
tivi ra khoi nha) thi bi phat hién. Lac nay toi
pham da hoan thanh nén khong c6 co so dé
chuyén hoda sang t6i pham khac, trir truong
hop trong dién bién lién tuc ctia su viée pham
t0i d6, ngwoi pham t6i bi mat mot phan hodc
toan by quyén chiém gitt tai san. Viéc nguoi
pham tdi st dung v luc chi tao ra cac diéu
kién thuan loi cho viéc roi khoi hién trueong
ma khong lam thay do6i phuong thitc, thu
doan pham tdi ban dau vi muc dich pham t6i
da dat duoc (da chiém doat duwogc va tai san
chwa bi mét quyén chiém gitt). Nhu vay, chi
xac dinh pham toi trom cép tai san vadi tinh
tiét “hanh hung dé tau thoat” khi st dung vt
lyc trong diéu kién nguoi pham toi da chiém
doat dwoc tai san va khong c6 suw giéng co,
gianh giat vé tai san gitta ho véi nguoi bi hai/
nguoi khac ngay sau do.

O truong hop chuyén hoa tir toi trém
cap sang toi cudp, tai san tuy bi chiém doat
bang thu doan 1én lat nhung lién sau d6 da
bi nguoi bi hai/nguwoi khac gianh lai®. Tuy tai

* Piém b muc VII Nghi quyét s6 01-HDTP/NQ ngay
19/4/1989 ctia Hoi ddong Thadm phan Toa an nhan dan t6i
cao vé viéc huéng dan bs sung viéc ap dung mot s& quy
dinh ctia BO luat Hinh s
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san da chiém doat dugc nhung cé dién bién
mdi khién nguoi pham t6i 1ap tic bi mat toan
bd hodc mot phan quyén chiém gitv d6i voi
tai san, tinh trang nay la co so dé€ chuyén
hoa t6i danh. Boi 1€, chuyén hoéa tdi danh la
“treong hop mot hanh vi pham t6i xay ra tuy
da du yéu to cau thanh t6i pham vé mat phap
ly, nhung trong qua trinh thic hién hanh vi
pham tdi c6 nhitng tinh tiét da lam thay doi
tinh chat cta toi pham, cd thé'la su thay doi vé
ddi twong bi tdc dong, vé tinh chat hanh vi, vé
hau qua hodc vé y thuc, thai d¢ pham tdi, sw
xuat hién cua nhitng tinh ti€t méi da lam cho
ban chat hanh vi pham t6i thoa man véi cac
yéu t6 cau thanh t6i pham khac c6 thé'1a nang
hon hodc nhe hon t6i pham ban dau”*. Trong
truong hop nay, hanh vi trom cap tai san tuy
da hoan thanh nhung lién sau d6 nguwoi pham
t01 bi mat mot phan hodc toan bg quyén kiém
soat tai san, khién ho phai thay d6i tha doan
tte 1én 14t bi mat sang stt dung v lwe dé€ tiép
tuc thuc hién dén cung muc dich chiém doat
dé. Vi vay, gitta hanh vi 1én 1at chiém doat va
hanh vi sit dung v lwc phai ¢ tinh chat lién
tuc, trong dién bién khach quan cua sy viéc
pham t6i. Ltc nay, dién bién lién tuc, khach
quan la diéu kién cta su chuyén hoa. Néu su
viéc ¢6 tinh chét gian doan thi viéc dung vl
luc khong thdéa man tinh tiét “hanh hung dé
tau thoat”, cting khong cau thanh treong hop
chuyén hoa cuta t4i cedp ma co thé cdu thanh
mot toi pham doc lap khac.

Vi du: H6 Tan Q lén lut vao nha chi HO6
Thi B d& trom cap chiéc xe md td bién s6
66H5-3438. Khi dang diéu khién chiéc xe do6
trén duwong thi Q nhin thay ba N bi tai nan
giao thong nén Q dan duong cho mot sd
nguoi cho ba N dén Tram y t&€ xa V dé€ cap
ctu. Sau do, chi B di ngang Tram y t& xa V
thi nhan ra chiéc xe mo t6 cia minh vira mat

* Bui Biic Htra (2021), Mot s6° vin dé vé chuyén héa tgi
danh trong dp dung phdp ludt, https://danchuphapluat.
vn/mot-so-van-de-ve-chuyen-hoa-toi-danh-trong-ap-
dung-phap-luat-hinh-su; truy cap ngay 02/11/2024.
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nén da giang co d€ gitr lai tai san. Q dung tay
phai danh mot cdi trang vao go ma bén trai
roi dung chan dap vao dui va chéan cua chi B
lam cho chi B phai lui lai phia sau. Q quay dau
xe md td hudng ra duong ngdi lén xe nd may
dinh chay thi chi B dung hai tay nam vao yén
xe kéo lai, Q quay lai ndi “ba budng tay ra,
khong t6i danh ba” réi Q dung tay danh mot
cai tr trén xudng trung vao mu ban tay trai
cua chi B. Ltuc d6 c6 dong nguoi kéo dén nén
Q bo xe chay thoat’. Trong vu an trén, viéc Q
trdm cap xe va B phét hién, giang giat xe tir Q
khong c6 su lién tuc vé thoi gian. Y thitc kiém
soat tai san va quyén tu bao vé tai san cta B
da bi gian doan cho t6i thoi diém B nhan ra
chiéc xe ctia minh. Vi vay, viéc Q dung vi
luc v6i B khong phai 1a dau hiéu “hanh hung
dé tau thoat” trong toi trom cép tai san, cling
khong c6 can ct dé€ chuyén hoa sang tdi cudp
ma c6 thé xem xét vé mot tdi pham khac néu
théa man cac yéu t6 cau thanh tdi pham do.

Nhu vay, néu tdi pham chwa hoan thanh
thi moi treong hop ban dau lén lut sau do
dung vi luc d€ chiém doat tai san déu la
chuyén hoa cta téi cudp. Truong hop tdi
pham da hoan thanh, sau dé nguoi pham
t0i dung v luc d€ roi khoi hién truong va
viéc chiém doat dugc tai san khong phai do
stt dung vii lrec thi khong thudc treong hop
chuyén hda nay (Vi du: Lén lut vao nha 1y
dwoc tai san, da mang ra tredc hodc mang ra
bang cach khac, do nguoi khéc... sau d6 dung
vii lyc d€ thoat than).

2. Vé trang thai cua tai san khi bi
chiém doat

Trong tinh tiét “hanh hung dé tau thoat”,
do nguoi pham t9i chua ti€p can duoc tai san,
hodc bo lai tai san dé tau thoat hodc da chiém
doat xong nén khong c6 sy tranh gianh, gianh
giat voi nguoi bi hai hodc nguoi khac. Tuy

5 Nguyén Thi Yén Hoa (2024), Hanh vi ciia H6 Tan Q pham
hai t§i Trom cip tai sin va Cudp tai sin, https://tapchitoaan.
vn/hanh-vi-cua-ho-tan-q-pham-hai-toi-trom-cap-tai-san-
va-cuop-tai-san10533.html, truy cap ngay 23/10/2024.
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nhién, trong treong hop chuyén hoa cua toi
cudp tai san, trang thai tai san bi giang co,
gianh giat (k€ ca trudc hay sau khi nguoi
pham t6i da chiém doat duwgc) déu duoc coi la
d&u hiéu cht yéu va bat budc, 1a can cit &€ toi
pham duoc chuyén hoa.

Can c huéng dan vé tinh tiét “hanh
hung d€ tau thoat” trong Thong tu lién tich
s6 02/2001/TTLT-TANDTC-VKSNDTC-BCA-
BTP ngay 25/12/2001 ctia Toa 4n nhan dan toi
cao, Vién kiém sat nhan dan tdi cao, B Cong
an, B6 Tu phép vé viéc huéng dan 4p dung
mot s6 quy dinh tai Chuwong XIV “Cac toi
xam pham s¢ hiru” ctia Bo luat Hinh syt nam
1999, c6 thé nhan thdy rang trang thai tai san
bi gi.%mg co, gianh giat la viéc tai san tuy bi
nguoi pham tdi chiém doat nhung nguoi bi
hai hodc nguoi khac da gianh lai, khién ngwoi
pham tdi tiép tuc dung vi luc tan cong nguoi
bi hai/nguoi khac nham chiém doat cho duoc
tai san®. Tinh trang nay cho thdy nguoi pham
t0i tuy da chiém gitt duoc tai san nhung sau
do6 ngwroi bi hai/ngwoi khac da gianh lai duoc
quyén chiém gi, lam phat sinh muc dich
dung vi luc nhdm chiém doat lai tai san. Sy
gianh lai nay c6 thé la toan bd hodc mot phan,
nhw huéng dan truede day ctia Hoi dong Tham
phéan Toa 4n nhan dan tdi cao da quy dinh vé
viéc “nguwoi bi hai/ngwroi khac dang gianh giat
tai san con ¢ trong tay ngwoi pham ti”’”. Tom
lai, nguwoi pham toi tuy da chiém gitr duoc tai
san nhung ngay lap tirc mat toan b hodc mot
phan quyeén chiém giit, tao nén thé gidng co
veé tai san gitta hai bén trudce thoi diém nguoi
pham t6i sit dung vi luc d€ chiém doat cho
dwoc tai san.

Tuy nhién, su giang co vé tai san khong

¢ Thong tu lién tich s6 02/2001/TTLT-TANDTC-
VKSNDTC-BCA-BTP ngay 25/12/2001 cta Toa an nhan
dan téi cao, Vién kiém sat nhan dan t6i cao, Bo Cong an,
Bo6 Tu phép vé viéc huéng dan ap dung mot s§ quy dinh
tai Chwong XIV “Cac t6i xam pham s& httu” cua Bo luat
Hinh sy nam 1999.

7 Nghi quyét s6 01-HDTP/NQ ngay 19/4/1989 cua Hoi
dong Tham phan Toa 4n nhan dan téi cao vé viéc hudng
dan bo sung viéc ap dung mot s6 quy dinh caa Bo luat
Hinh su.

¢ KhoahocKiémsat

chi 1a viéc nguoi bi hai tiép xuc truc tiép véi
tai san (cham, cam dwgc vao tai san, 16i kéo
tai san) ma con bao ham su tiép xtc gian tiép,
néu tai san van dang trong y thirc quan ly cua
nguoi bi hai. C6 thé coi nhu su ti€p xdc gian
tiép trong truong hop giang co véi phuong
tién ma nguoi bi hai biét r6 dang cho tai san
dé (tai san la vat cong kénh da cho 1én xe mdy
dinh ché di thi nguwoi bi hai gi;‘“mg xe lai...)
hodc giang co véi nguoi pham t6i ma biét
ro dang cat gidu tai san da chiém doat trong
nguoi (tai san la vat nhoé gon da cho vao tai
ao, tui quan). Trong cac truong hop nay, méc
du nguoi pham t6i da chiém doat dwoc tai san
(mang tai san la vat cong kénh ra khoi khu
viee quan ly, bo tai san la vat nho gon vao tti
4o, ti quan) nhung tai san d6 van dang trong
pham vi quyén kiém soat ctia nguoi bi hai,
chua roi khoi y thitc ctia ho®. Vi tai san nho
gon da bi cat gidu hodc tai san cong kénh da
bi chang, buoc trén phurrong tién nén nguoi bi
hai khong thé gianh lai mot cach truc ti€p ma
phai tadc dong thong qua d6i twong pham toi
hodc cong cu, phuong tién ma nguoi pham toi
dang st dung, tuy nhién ban chat viéc giang
co la nham git lai tai sdn nén can coi day ciing
la trang thai dang “gianh lai tai san”.

Vivay, truong hop nguoi pham tdi chiém
doat tai san b.:;mg thu doan 1én lat, sau d6 s
dung vii liec va thoat than ma cd su giéng co,
gianh giat vé tai san thi c6 thé chuyén hoda
thanh toi cuedp tai san. Su giang co, gianh giat
vé tai san 1a can c& d€ mo ra co hoi chuyén
hoa toi danh, mac du hanh vi trom Cép tai san
trede d6 da hoan thanh vé mat phép ly.

3. Vé tinh chat va muc dich caa viéc
dung vii luc

Néu nhu thoi diém phat sinh viéc dung vii
luc duoc coi 1a co so cuia sy chuyén hoa ttr toi
trom cap tai san sang tdi cudp trong trueong hop
toi pham chura hoan thanh, thi trong treong hop

$ Tran Van Hung (2023), Ban vé ddu hi¢u chuyén hoa trong
nhom t6i chiém doat quy dinh trong Bg ludt Hinh si, https://
tapchitoaan.vn/ban-ve-dau-hieu-chuyen-hoa-trong-
nhom-toi-chiem-doat-quy-dinh-trong-blhs8368.html,
truy cap ngay 26/10/2024.
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toi pham da hoan thanh, trang thai cta tai san
bi chiém doat dugc coi 1a can c& (diéu kién can)
va tinh chat cua viéc sit dung vir luc dugc coi
nhu ndi dung (diéu kién du) ctia viéc chuyén
héa. Trong “hanh hung dé tau thoat”, tinh
chat cua viéc dung v luc la thu dong, chdng
tra (nhw danh, chém, bén, x0 nga...) nhung &
treong hop chuyén héa cta tdi cudp, viéc dung
vl lwe ¢6 tinh chat chu dong (tdn cong). Diéu
nay cting phtt hop véi muc dich ctia viéc dung
vl luc, khi “hanh hung dé tau thoat” tac dong
vao ngudi phat hién, bat giit hodc bao vay bat
gitr d€loai trir nhitng can tro ctia ho nham thoat
than, con chuyén hda cua toi cudp lai tac dong
vao nguoi bi hai hodc nguoi khac dang gianh
lai tai san nham 1am té liét y chi phan khang, twe
vé, gitip cho viéc chiém doat tai san dugc hoan
thanh trét lot. Vi vay, néu chua tiép can duoc tai
san thi viéc diing vii lyc nham lam cho nguoi
bi hai té liét y chi va chiém doat duoc tai san
(vao nha dinh trdm cip, chua 13y dwoc gi thi
cht nha phat hién, di dao doa cht nha d€ luc
soat va lay tai san); néu da chiém gitr dwoc tai
san nhung t0i pham chwa hoan thanh thi dung
vt luc khién nguoi bi hai té liét y chi dé hoan
thanh viéc chiém doat; néu da chiém doat dwoc
nhung lién sau d6 bi gianh lai thi dung v luc
dé khién nguoi do tir bo quyén quan ly tai san
nham chiém doat lai; néu bi gianh giat ma tai
san van dang trong tay ngurdi pham tdi thi dung
v lwc 1a d€ triét tiéu sw giz?mg co voi nguoi bi
hai/nguoi khac nham chiém doat cho duoc tai
san do.

Vivay, treong hop nguoi pham tdi chiém
doat tai san béng thu doan 1én lat sau d6 co
s gidng co, gianh giat vé tai san véi nguoi
bi hai/nguoi khac va da dung v luc dé thoat
than cung tai san thi hoan toan c6 du can ¢ dé
chuyén hoa thanh t6i cudp. Viéc nguoi pham
toi st dung vii lyc trong trang thai giéng co,
gianh giat vé tai san vé ban chat chinh la thu
doan dé€ ho chdm dtit quyén chiém gitt, quan
ly tai san cta ngwoi bi hai/ngwoi khac, va viéc
thoat than cuing tai san chiing t6 muc dich st
dung v luc la d€ chiém doat cho dwgc tai san
chtt khong phai dé tau thoat.

So 11- 2024

4. Két luan

Maic du c6é nhiéu diém tuong dong nhung
tinh tiét “hanh hung dé tau thoat” trong toi
trom cap tai san va treong hop chuyén héa tir
tol trOom cép tai san sang t0i cudp tai san van
c6 nhitng ddu hiéu phap ly khac biét. Viéc lam
o cac dau hiéu khac biét doi hoi phai duoc
nhan thitc trong moi quan hé thdong nhat, bién
chiing cuia cac tiéu chi la nhitng diém twong
dong. Tt do, nguoi lam cong tac ap dung
phap luat méi c6 co so d€ nhan dién duoc
dtng din va thdng nhat./.
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