PHAP LUAT VE KIEM SOAT THONG TIN CONG BO CUA CONG TY
CO PHAN - DONG LUC CHO SU MINH BACH THI TRUGNG
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Tém tit: Thong tin cong bd ciia cong ty cd phin c6 1 nghia rit quan trong trong quan lij nha nudc,
d6i v6i cdc bén c6 lien quan va cé dong. Hién nay, thong tin duoc kiém sodt thong qua hoat dong kiém
tra, thanh tra, gidm sdt va xét xii cia cdc co quan c6 tham quyén, hoat dong ty kiém tra ciia c6 dong va
cdc bén lién quan khdc. Tuy nhién, hiéu qua kiém sodt thong tin cong bé ciia cong ty c6 phin chua cao.
Trong thoi gian tdi, cin phdi cé hé trg kiém sodt ddc ldp va ning cao trdch nhiém ciia t6 chiic ho tro
kiém sodt doc lap nham ning cao tinh khdch quan, minh bach va trung thuc ciia thong tin dugc cong bo.
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LAW ON INFORMATION DISCLOSURE CONTROL BY
JOINT STOCK COMPANIES - MOTIVATION FOR MARKET TRANSPARENCY

Abstrasct: Information disclosed by joint stock companies is very important for related parties and
shareholders in state management. Currently, information is controlled by competent authorities’
inspection, supervision and adjudication activities as well as the self-inspection activities of
shareholders and other related parties. However, the effectiveness of information disclosure control
by joint stock companies is not high. In the coming time, it is necessary to have independent control
support and enhance the responsibility of independent control support organizations to improve the

objectivity, transparency and honesty of disclosed information.
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1. Thong tin co6ng b va su can thiét phai
hoan thién phéap luit vé ki€m soat thong tin
cong bd ctia cong ty cd phan

1.1. Théng tin cong bé ciia cong ty cd phin

Thong tin doanh nghiép ndi chung, thong
tin phai cong bd ctia cong ty ¢d phan (sau day
goi chung la cong ty) c6 y nghia rat 1on doi véi
quan ly nha nwdc, d6i tac kinh doanh va co
dong. Viéc Cong bd thong tin theo phap luat
la nghla vu cua cong ty nham dap tng quyen
cua c¢d dong va gan lién véi loi ich chung ctia
xa hdi. Theo Luat Doanh nghiép nam 2020,
quyén thong tin ctia cd dong pho thong duoc
phép luat diéu chinh thé hién ¢ hai linh vuc:
(i) Thong tin lién quan dén co quan quan ly va
hoat dong quan ly cong ty; (ii) Thong tin lién
quan dén diéu hanh cong ty.

Quyén thong tin lién quan dén co quan

quan ly va hoat dong quan ly cong ty: (i) Thé

hién nhitng ndi dung lién quan dén to chtc
hop va quyét dinh ctia Dai hoi dong c6 dong
nhu thong tin danh sach ¢d déng c6 quyén
biéu quyét, diéu 1€ cong ty, bién ban hop Dai
hdi dong cd dong, cac nghi quyét cia Dai hoi
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dong c6 dong!, danh sach c6 dong c6 quyén
du hop Pai hoi dong c6 dong? va cac thong tin
6 lién quan (gidy moi hop va chuwong trinh
hop, cdc tai liéu st dung trong cudc hop va
du thao nghi quyét ddi voi tirng van dé trong
chwong trinh hop, phleu biéu quyét, mau chi
dinh dai dién theo uy quyén duw hop) bién
ban kiém phleu trong treong hop 14y y kién c6
dong bang van ban d¢ thong qua nghi quyét
cua Dai hoi dong cd dong?; va (ii) Hoat dong
cua Hoi dong quan tri, Ban Kiém soat nhuw
thong tin vé s6 bién ban, nghi quyét, quyét
dinh cta Hoi dong quén tri, cdc bao cdo cua
Ban Kiém soat’, bao cao danh gia két qua hoat
dong hang nam ctia Hoi dong quan tri va Ban

*Email: Xuantv2002@yahoo.com

Tién si, Hoc vién Chinh tri khu vuc IV

! Biém d, diém e khoan 1 Diéu 115; khoan 5 Diéu 148,
khoan 5 Diéu 150 va diém a khoan 2 Diéu 176 Luat
Doanh nghiép nam 2020.

2 Khoan 3 biéu 141 Luét Doanh nghiép nam 2020.

* Diém g khoan 5 Diéu 140; khoan 1, khoan 2 va khoan 3
biéu 143 Luat Doanh nghiép ndm 2020.

# Khoan 2, khoan 6 Diéu 149 Luat Doanh nghiép nam 2020.
® Diém a khoan 2 biéu 115 Luat Doanh nghiép nam 2020.
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Kiém soat®, so yéu ly lich, trinh d¢ hoc van va
kinh nghiém nghé nghiép cta cac thanh vién
Hoi dong quan tri, Kiém soat vién, Giam ddc
hoac Tong giam ddc cong ty’.

biéu hanh cdng ty la trdch nhiém cta
nguoi quan ly cong ty, tap trung & Giam doc
hodc Tong Giam d6c cong ty. Hoat dong cua
cong ty rat da dang, phong phu nén cac thong
tin lién quan dén diéu hanh cong ty cling da
dang, phong pht. Theo Luat Doanh nghiép
nam 2020, quyén thong tin cua c¢6 ddong phd
thong lién quan dén diéu hanh cong ty gan
lién véi thye hién quyén va nghia vu cta
Giam doc/Tong Gidm ddc® va mot phan
quyén va nghia vu cua Hoi dong quan tri’.
Tuy nhién, quyén thong tin ctia ¢6 dong phd
thong thuong cha yéu tap trung ¢ thong tin
lién quan dén quan ly céng ty, quyén théng
tin lién quan dén hoat dong cta cong ty it
dwoc tap trung hon. Phap luat chua quy dinh
cu thé quyén thoéng tin lién quan dén diéu
hanh cong ty. Trong khi d6, nhitng cong ty
c0 phan dai chiing hodc nhitng loai hinh khac
hoat dong duwdi hinh thitc cong ty c¢6 phan dai
chung duoc quy dinh ro rang vé thong tin
cong bs (Nghi dinh s6 155/2020/ND-CP* va
Thong tw s6 96/2020/TT-BTC)". Nhiing thong
tin lién quan dén diéu hanh hoat dong kinh
doanh thuong ngay c6 thé ké dén bao gom:
Béo cdo tai chinh (bao gom béo cao tai chinh
ndm va bao cdo kiém toan vé bdo cdo tai chinh
do va vdn ban giai trinh cta cong ty...); Bdo
cdo thuwong nién; Hoat dong chao ban va bao
cdo st dung von; Giai trinh vé két qua hoat
dong san xuat kinh doanh (nhu thay d6i loi
nhuén sau thué€ so vdi cung ky nam trudc,
giai trinh 1oi nhuén cua quy, s0 liéu, két qua
hoat dong kinh doanh...); va Céac thong tin
bdt thuong (tai khoan cong ty bi phong toa
hoac duwoc phép hoat dong tro lai, thong tin
vé nganh nghé kinh doanh, thay d6i ky k€&
todn...)"2. Thong tin cong bo ctia cong ty phai

¢ Piém d khoan 2 Diéu 176 Luat Doanh nghiép nam 2020.
7 Piém b khoan 2 biéu 176 Luat Doanh nghiép nam 2020.
8 Khoan 3 Diéu 152 Luét Doanh nghiép nam 2020.

? Khoan 2 Diéu 153 Luét Doanh nghiép nam 2020.

10 Nghi dinh s6 155/2020/ND-CP ngay 31/12/2020 ctia
Chinh pht huéng dan chi tiét thi hanh mot s§ diéu ctia
Luat Ching khoan.

1 Thong tu s& 96/2020/TT-BTC ngay 16/11/2020 cta Bo
Tai chinh huéng dan cong bd thong tin trén thi truong
chiting khoan.

2 Chwong II, chuwong III, chwong IV Thong tuw
s6 96/2020/TT-BTC ngay 16/11/2020 cua Bo Tai
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khach quan, trung thic, minh bach va viéc
hoan thién phap luat kiém soat thong tin cong
bd ctia cong ty la can thiét va cd nhiéu y nghia.

1.2. Sw ciin thiét hoan thién phdp ludt kiém
sodt thong tin cong bo ciia cong ty co phiin

Thir nhit, ddp Gng yéu cau cua hé thong
ly thuyét vé quyén ctia ¢6 dong cong ty. Voi
vai tro 1a chu thé quan ly nén kinh t&, Nha
nudc phai dam bao trat tu va dinh hudng
muc tiéu ctia nén kinh t& Viét Nam, dam bao
quyén loi ctia nha dau tu. Bang cong cu phéap
luat va chinh sdch nha nwéc dam bao quyén
ctua cd dong doi véi nhitng thong tin cong
bd cuia cong ty dung phap luat, khach quan,
chinh xac va kip thoi. Tt géc nhin phap luat
kinh té - dan su, cd ddng la nguoi so hitu cd
phan, ho c6 quyén kiém tra, gidm sat d6i voi
tai san va hiéu qua st dung tai san cua ho. Co
déng so hitu c¢6 phan nhung da s6 ho khong
tham gia quan ly cong ty', nhitng ngwoi dai
dién cua ho sé quan ly cong ty. Trong qua trinh
ra quyét dinh quan ly, nhiing nguoi quan ly
biét nhiéu thong tin, nhat la thong tin ndi bd
cong ty'™ va cd thé anh hudng tiéu cuc dén
quyeén va lgi ich ctia ¢d dong. Trén co s do,
bang cong cu phap luat, Nha nuwdc tao diéu
kién cho ¢6 dong cd nhiéu quyeén lién quan
dén quan ly va diéu hanh céng ty d€ dam bao
hoat dong cta cong ty hiéu qua nhat.

Thir hai, minh bach hoéa thong tin trong
nén kinh té€ thi truong dinh hudng xa hoi chu
nghia. Nén kinh té thi truong dinh hudng
xa hoi chu nghia cling c6 nhitng khuyét tat
ctua n6. Nhitng khuyét tat d6 c6 thé lam anh
hwong 16n dén 1oi ich chung cuia xa hoi, loi ich
cua cac chu dau tw 1a ¢6 dong va cac bén lién
quan khac. Thoi gian qua, nhiéu vu 4n dang
xét xtt nhu vu 4n lién quan cong ty Van Thinh
Phat, vu an lién quan dén tap doan FLC...
cho thdy nha dau tu da chiu thiét hai rat 16n
do thong tin cua cac cdng ty cong bd khong
chinh xdc, thdm chi rat kho xac dinh thiét hai
ctia nha dau tw, ctia nén kinh t€. Tinh khong
minh bach cta thong tin cong b6 da dan dén
niém tin ctia nha dau tw dit sai chd va gay
thiét hai cho ho, thiét hai cho Nha nudc. Vi
vay, viéc minh bach héa thong tin cong bo cua

chinh huéng dan cong bd thong tin trén thi truong
chttng khoan.

B Truong Vinh Xuén, “Luét hda nhitng ly thuyét co ban
vé quyeén ctia ¢§ déng phd théng trong phap luéat doanh
nghiép Viét Nam”, Tap chi Kiém sdt, s& 5/2019.

4 Trewong Vinh Xuan (2019), tldd.
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cac cong ty cd phan noi chung, nhat 1a cong ty
dai chung la rat quan trong.

Thir ba, bao vé quyén loi cta c6 dong
cong ty. CO dong cong ty la doi tuong truc
ti€p bi anh hudng boi thong tin cong bd cua
cong ty. Viec xay dung va hoan thién cac quy
dinh phép luat vé kiém soat thong tin cong
bd cua cong ty la gian ti€p bao vé quyeén loi
cho ho.

Thir tw, ddm bao quyén lgi ctia cac bén
lién quan nhw nguoi lao dong, cadc ngan hang
thwong mai... Nhitng nguoi c6 lién quan
cling c6 nhiéu loi ich gan lién véi quy dinh vé
cong bd thong tin cua cong ty.

2. Nhitng quy dinh vé kiém soat thong
tin cong b cua cong ty c6 phan theo phap
luat hién hanh

2.1. Kiém sodt thong tin cong bo tirnhiém
vy, quyén han ciia cdc co quan nha nude

Thir nhdt, hoat dong thanh tra. Day la
hoat dong xem xét, danh gia, xtt ly theo trinh
tu, thu tuc do phap luat quy dinh ctia co quan
thuc hién chirc nang thanh tra déi véi viéc
thiec hién chinh sach, phap luat, nhiém vy,
quyeén han ctia co quan, t0 chitc, cd nhan®.

(i) Thanh tra nganh Ké'hoach va diu tw

Thanh tra s¢ ndi chung, Thanh tra S¢
K& hoach va Pau tu la co quan cua so, thuc
hién nhiém vu thanh tra trong pham vi ma
s0 duoc giao tham muu, giap Uy ban nhan
dan cdp tinh thyc hién quan ly nha nudc; thuwe
hién nhiém vu tiép cong dan, giai quyét khiéu
nai, td cao va phong, chong tham nhiing, tiéu
cuec theo quy dinh ctia phap luat'. Thanh tra
sO la “Thanh tra chuyén nganh doi véi co quan,
td chikc, cd nhdn trong pham vi ma sé dugc giao
tham muwu, Qitip Uy ban nhan din cdp tinh thuc
hién quan ly nha nwéc va Thanh tra vy viéc khdc
do Gidm doc s¢ giao”". Nhiém vu cu thé cua
S& K& hoach va Dau tw 1a “Ddu moi theo doi,
tong hop tinh hinh doanh nghiép”*, nén quan
ly nha nuwdc d6i véi cong bd thong tin cta
cong ty cting thudc noi dung thanh tra ctia S&
K& hoach va Pau tu. So véi quy dinh trude

15 Khoan 1 Diéu 2 Luat Thanh tra ndm 2022.

16 Khoan 1 Diéu 26 Luat Thanh tra ndm 2022.

7 Piém b, c khodn 1 Diéu 27 Luat Thanh tra nam 2022.
8 Piém d khoan 9 Diéu 2 Thong tw s6 05/2022/TT-BKHDT
ngay 06/5/2022 huéng dan chiic nang, nhiém vy, quyeén
han ctia S6 K& hoach va Dau tu thudc Uy ban nhan dan
cép tinh va Phong Tai chinh - K& hoach thudc Uy ban
nhan dan cap huyén.

O] ~ e
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day", Luat Thanh tra nam 2022 va Thong tu
s6 05/2022/TT-BKHDT?® chwa cu thé hoda
nhiém vy, quyén han cta thanh tra So K&
hoach va Dau tu doi véi viéc cong bd thong
tin cta cong ty. Quy dinh hién nay duong
nhu thut lui so véi quy dinh cua Nghi
dinh s& 216/2013/ND-CP* va Thong tu
s6 08/2014/TT-BKHDT?. Trén thuc té, nhiéu
ké hoach thanh tra cta thanh tra So K& hoach
va Dau tu chua thay ndi dung thanh tra hoat
dong cong bd thong tin ctia cac cong ty. Chang
han, k& hoach thanh tra ndm 2022 ctia Thanh
tra S& K& hoach va Dau tu tinh Thai Nguyén?®
c6 nhiéu ndi dung, bao gom kiém tra mot s6
doanh nghiép trén dia ban tinh Thai Nguyén
(03 trong 05 doanh nghiép bi kiém tra la cong ty
cd phan) nhung cha yéu 1a “kiém tra viéc chap
hanh cacnoi dung trong gidy chiing nhan dang
ky doanh nghiép d6i véi cac doanh nghiép c6
von diéu 1é cao”; Bao cdo két qua kiém tra viéc
chap hanh cac quy dinh phap luat vé doanh
nghiép cta Thanh tra S& K& hoach va Dau tu
tinh Kon Tum trén dia ban huyén Kon Plong*,

¥ Theo Nghi dinh s6 216/2013/ND-CP va Thong tw
s0 08/2014/TT-BKHDT, Thanh tra nganh K& hoach va
Dau tw c6 nhiém vu “Thanh tra viéc chip hanh cdic quy
dinh vé t6' chivc by may, quan 1y, diéu hanh hoat dong ciia
cic logi hinh doanh nghiép” (khoan 3 Diéu 18 Nghi dinh
s0 216/2013/ND-CP), bao géom thanh tra “Déi vdi viéc
thiec hign ché’dg leu ik ho so, tai lidu va con diu tai tru s¢
chinh ctia doanh nghiép va viéc thiee hién quy dinh vé trinh
tw, thil tuc tién hanh hop Dai hi ¢d’ dong, Hoi dong quain
tri, HGi dong thanh vién” (di€m a,c diéu 9 Thong tw s&
08/2014/TT-BKHDT).

2 Thong tu s6 05/2022/TT-BKHDT ngay 06/5/2022 huéng
dan chtic néng, nhiém vy, quyén han cta S& K& hoach
va Dau tu thuoc Uy ban nhan dan c&p tinh va Phong Tai
chinh - K& hoach thudc Uy ban nhan dan cap huyén.

2 Nghi dinh s6 216/2013/ND-CP ngay 24/12/2013 cua
Chinh phu vé t8 chtic va hoat déng thanh tra nganh K&
hoach va Dau tu.

2 Théng tw s6 08/2014/TT-BKHDT ngay 26/11/2014 quy
dinh chi tiét mot s6 diéu ciia Nghi dinh s6216/2013/ND-CP
ngay 24/12/2013 cta chinh pht vé t6 chitc va hoat déng
thanh tra nganh Ké& hoach va Dau tu.

» Quyét dinh s§ 1576/QD-SKHDT ngay 31/12/2021 ctia So
K& hoach va Dau tu tinh Thai Nguyén vé viéc phé duyét
ké& hoach thanh tra ndm 2022 ctia Thanh tra S K& hoach
va Péau tw tinh Thai Nguyén, https://sokhdt.thainguyen.
gov.vn/tin-hoat-dong/-/asset_publisher/bMYV]e6vFvsl/
content/quyet-inh-ve-viec-phe-duyet-ke-hoach-thanh-tra-
nam-2022-cua-thanh-tra-so-ke-hoach-va-au-tu-tinh-thai-
nguyen?inheritRedirect=true, truy cap ngay 08/8/2024.

2 Béo cdo s6 204/BC-SKHDT ngay 24/10/2023 ctia Thanh
tra S& K& hoach va Dau tu béo cdo két qua kiém tra viéc
chap hanh cac quy dinh phép luat vé doanh nghiép ddi véi
cac doanh nghiép hoat dong trén dia ban huyén Kon Plong,
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tién hanh thanh tra 23 doanh nghiép (trong
dd ¢6 05 cong ty ¢d phan), cac ndi dung® chua
thdy quan tdm dén hoat dong cong bd thong
tin cua cac cong ty cd phan... va nhiéu tinh,
thanh khac cting tuong tur.

(ii) Thanh tra, gidm st ciia Uy ban Chitng
khodan Nha nuwdc

Uy ban Chting khoan Nha nuéc 1a co
quan triee thudc B Tai chinh, thiec hién chitc
nang tham muu, gitp B treong Bo Tai chinh
quan ly nha nuéc vé ching khoan va thi
truong ching khodn; truc ti€p quan ly, gidm
sat hoat dong ching khodn va thi truong
chitng khoan; quan ly cac hoat dong dich vu
thudc linh viee chitng khoan, thi treong chiing
khoan theo quy dinh ctia phap luat*. Thuc
hién chtic nang tham muu, Uy ban Chu’ng
khoan Nha nudc c6 nhiém vu quan ly, giam
sat hoat dong ctia cac S0 Giao dich ching
khoan, Trung tam Luu ky chitng khoan va
cac to chirc phu trg; tam dinh chi hoat dong
giao dich, hoat dong luwu ky cta cac So Giao
dich chttng khodan, Trung tam Luu ky chiing
khoan trong truong hop 6 dau hiéu anh
hwong dén quyén va loi ich hop phap cia nha
dau tu; Chap thuan cac quy dinh, quy ché cua
cac S¢ Giao dich chitng khodn, Trung tam luwu
ky chiing khoan; Chap thuan viéc dua vao
giao dich cac loai chttng khoan mdi, thay doi
va ap dung phuong thitc giao dich méi, dua
vao van hanh hé thong giao dich maéi; Thanh
tra, giam sat, xtr ly vi pham hanh chinh va giai
quyét khiéu nai, t6 cao trong hoat dong chiing
khoan va thi truong chiing khoan”. Véi vai

https://skhdt.kontum.gov.vn/Uploads/files/B%c3%al0%20
%c3%al0%20KQ%20ki%e1%bb%83m%20tra%2056%20
DN%20Kon%20PLong.pdf.

% Chu yéu la “cdc doanh nghiép chip hanh treo bién hiéu tgi
tru so; bd'tri nguweoi lam vige, liew triv ho so, tai ligu tai tru so
chinh ciia doanh nghiép; thuc hién cong bd'ngi dung dang ky
doanh nghi¢p; mé s6' diang ky thanh vién, tiéh hanh gép von,
cip gidy chitng nhdn gop von; s6'ding ky c6' dong, gidy chitng
nhidn 6 phiéu cho t6 chire, cd nhin tham gia gop vdn; hang
nam va dinh ky 5 nam, tién hanh hop Hoi dong thanh vién,
hop Dai hdi dong c6 dong; thwc hign ndp bio cio dinh ki va
dgt xudt cho cic co quan lién quan kip thoi; ldp thii tuc thay
doi ngi dung ding ky kinh doanh; thuwc hién kinh doanh diing
v6i nfi dung da ding ky. Két qud kiém tra chua phdt hién c6
doanh nghiép hoat dong linh viec cam kinh doanh hodc kinh
doanh nganh nghé cé diéu kién khi khong di diéu kién”.

% Quyét dinh s6 48/2015/QD-TTg ngay 08/10/2015 cua
Thu twéng Chinh phu quy dinh chttc nang, nhiém vy,
quyeén han va co cdu t3 chitc ctia Uy ban chitng khoan
nha nudc trueec thudc BO tai chinh.

7 Khoan 7,8 biéu 2 Quyét dinh s6 48/2015/Qb-TTg
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tro @6, Uy ban Chiing khoan Nha nuéc ban
hanh nhiéu quyét dinh xt phat vi pham hanh
chinh ddi véi cac cong ty c¢d phan 1a cong ty
dai chang vi pham phap luat vé nghia vy cong
bo thong tin®. Tuy nhién, thAm quyén thanh
tra, giam sat ciia Uy ban Chiing khoan Nha
nudc d6i voi nghia vu cong bd thong tin chi
ap dung d6i véi cac cong ty cd phan la cong ty
dai chtiing, con nhitng cong ty ¢6 phan khong
phai la cong ty dai chung sé dwoc thuc hién
theo quy dinh vé thanh tra nganh K& hoach
va bau tu.

Nam 2023, Uy ban Chting khoan Nha
nudc da ra 145 quyét dinh x phat vi pham
hanh chinh trén thi treong chitng khoan, tang
6% so voi nam 2022, voi tong s tién phat
hon 34,4 ty dong. Vi pham pho bién nhat la
16i cong bd thong tin va ndi com van la cac
vu thao ting gia ¢ phiéu hay sai pham lién
quan téi trai phiéu doanh nghiép. Va tir dau
nam 2024 t6i nay, tuy chua c6 con s6 thong
ké cu thé, nhung thi truong tiép tuc ghi nhan
hang loat doanh nghiép bi xtt phat vi vi pham
cong bo thong tin®. Cac thong tin thanh tra,
giam sat va quyét dinh x& phat vi pham hanh
chinh trong linh vuc ching khodn va thi
treong ching khoan duoc cong khai. Trong
khi d6, mtic d6 cong khai cua cac quyét dinh
vé xtt phat hanh chinh ctia thanh tra nganh K&
hoach va Dau tw 1a chwa cao.

(iii) Hoat djng diéu tra ciia co quan canh sdt
diéu tra va hoat dong xét xir ciia Toa dn nhin din

Thanh tra nganh K& hoach va Dau tu,
thanh tra gidm sat cta Uy ban Chttng khodn
Nha nudc d6i véi viéc cong bd thong tin 1a
nhiém vu thuong xuyén. Hoat dong diéu tra
cta Co quan diéu tra la hoat dong khi c6 dau
hiéu pham tdi (nhu ti€ép nhan don va thu ly
dua theo don thu t6 giac toi pham, c6 dé nghi
cua cac co quan ¢ tham quyén trong thuec
hién chitc nang nhiém vy, quyén han nhu cta
thanh tra nha nudc, thanh tra nganh Ké hoach

ngay 08/10/2015 ctia Tha twéng Chinh pha quy dinh
chttc ndng, nhiém vu, quyén han va co ciu té chtic ctia
Uy ban chiing khoan nha nudc trirc thudc Bo tai chinh.
% Thong tin cac quyét dinh x phat vi pham trong linh
vuc ching khodn néi chung, vi pham cong b6 thong tin
noi riéng tai trang web: https://ssc.gov.vn/webcenter/
portal/ubck/pages_r/m/tintc-skin/thanhtra-gimst.
 Trinh Hang (2024), Minh bach héa tie cdi thién chit liong
quan tri, https://www tinnhanhchungkhoan.vn/minh-
bach-hoa-tu-cai-thien-chat-luong-quan-tri-post347378.
html, truy cap 20/6/2024.
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va Dau tu hodc cac co quan khac), hodc trong
qua trinh thuc hién nhiém vu diéu tra cac vu
an khac ma c¢6 dau hiéu t6i pham lién quan
dén cong bo thong tin cua cac cong ty. Cac toi
danh dwoc quy dinh trong Bo luat Hinh sw
nam 2015 (stra doi, b6 sung nam 2017) cha yéu
lién quan dén cong bd thong tin ctia cac cong
ty dai chung niém yét trén thi truong ching
khodan, nhu: Ti ¢6 y cong bé thong tin sai 1éch
hodc che giau thong tin trong hoat dong ching
khoan (biéu 209); T6i st dung thong tin ndi bo
d€ mua ban ching khoan (Biéu 210); Toi thao
tung thi truong chiing khoan (Biéu 211); Toi
lam gia tai liéu trong ho so chao ban, niém yét
ching khoan (Diéu 212).

Toa an nhan dan la co quan xét xt¢ ctia
nudc Cong hoa xa hdi chu nghia Viét Nam.
Trong qua trinh thuc hién nhiém vy, nhiéu vu
an dan sy (boi thuong thiét hai), vu an hinh
sw do vi pham quy dinh vé cong bd thong tin
bi xét xx. Quy trinh t& tung cta toa an clng
gop phan ran de, gido duc phap luat va dam

bao cho viéc thuc hién phap luat vé cong bo

thong tin ctia cong ty.

Kiém soat thong tin cong b cua hai co
quan trén la khi su viéc da xay ra, da anh
huong dén quyén va loi ich ctia ¢d dong, cta
cac chu thé khéc va loi ich ctia xa hoi, ctia nha
nudce. Cac co quan diéu tra da khoi t6, Toa an
nhan dan da xét xa® va cac co quan c6 thdm
quyeén cling rat mong mudn xac dinh bi hai
trong cac vu an nay nhung rat khé®'. Theo
trang web (website) congbobanan®, cac ban

% Cong an nhan dan (2024), Loi khai ciia creu Vu trieong
lly ban Chitng khodn Nha nwéc gitip siec cho Trinh Vin
Quyét chiéim dogt hon 3.621 ty dong, https://www.
baodienbienphu.com.vn/tin-tuc/phap-luat/216872/
loi-khai-cua-cuu-vu-truong-uy-ban-chung-khoan-nha-
nuoc-giup-suc-cho-trinh-van-quyet-chiem-doat-hon-
3621-ty-dong?page=20, truy cap ngay 23/7/2024; Danh
Trong (2024), Cyeu chil tich Louis Holdings D6 Thanh Nhin
thao ting chitng khodn dwgc gidm 18 thing tii, https://
tuoitre.vn/cuu-chu-tich-louis-holdings-do-thanh-
nhan-thao-tung-chung-khoan-duoc-giam-18-thang-
tu-20240110111218919.htm, truy cap ngay 10/01/2024.

3 Nhat Nam (2022), Tim bi hai trong vu FLC thao
ting thi truwong chitng khodn, https://baochinhphu.vn/
tim-bi-hai-trong-vu-flc-thao-tung-thi-truong-chung-
khoan-102220607130118152.htm, truy cap ngay 07/6/2022;
Nhat Nam (2023), Tim bi hai trong vu thao ting thi truong
chieng khodn, https://baochinhphu.vn/tim-bi-hai-trong-vu-
thao-tung-thi-truong-chung-khoan-102231018161305532.
htm, truy cap ngay 18/10/2023.

% https://congbobanan.toaan.gov.vn/Otatlcvn/ban-an-
quyet-dinh.
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an cong bd trong ndm 2024 chua cd ban an
nao thé hién noi dung tranh chédp yéu cau boi
thuong thiét hai do hanh vi cdng bé thong tin
cua cong ty c¢d phan anh huong dén quyén
va loi ich cta ¢d dong, chu thé khac co lién
quan. Diéu nay la phu hop vi kho xac dinh
thiét hai va chitng minh thiét hai khi khai
kién yéu cau boi thuong thiét hai do hanh vi
cong bo thong tin ctia cong ty.

2.2. Quy dinh phdp luat vé kiém sodt
thong tin cong b cua cong ty cé phin mang
tinh dy phong, déc ldp va chu dong cia co
déng va cdc chi thé khdc.

Vi vai tro la nguoi so hitu cd phan, co
dong duoc phap luat quy dinh cac quyén, bao
gom quyén kiém tra, xem xét, tra ctru, trich luc,
sao chép hodc sao chup® thong tin, ho so, tai
liéu trong pham vi quyén duoc thong tin phap
luat cho phép. Mtic 6 quyén ctia c6 dong cling
gia tang ddi voi ¢6 dong so hitu ¢6 phan ¢ ty
1€ cao hon (trén 5%, trén 10%). Bén canh d6, c6
dong cling nhw nhiing ca nhan, to chic khac
khi phat hién viéc cong bd thong tin sai léch, vi
pham phap luét c6 quyén t cdo*, don thu to
gidc toi pham® dén co quan c6 tham quyén va
yéu cau giai quyét. Pay 1a hinh thac sit dung
quyeén cua c6 déng trong qua trinh thuc hién
phap luat, n6 vira tao ra tinh cht dong cta co
ddéng nham dam bao thuc hién ding quy dinh
phép luat nhung cling dong thoi tao ra tinh dw
phong dé cac chu thé ¢ nghia vu trong cong
ty phai c6 trach nhiém cong bd thong tin dung
quy dinh phap luat va ddm bao tinh chinh xac.
Ngoai c6 dong, t6 chirc kiém toan cling gop
phéan thuc hién kiém soat thong tin cua cac
cong ty ¢ phan dai ching. Thong tin dinh ky
vé bdo cdo tai chinh ndm, bao cdo tai chinh 06
thang phai duoc soat xét va chap thuan bdi to
chtrc kiém toan duoc chap thuan thi méi duoc
cong bo*.

3 Piémb, diém ckhoan 2 Diéu 49; diém d, diém e khoan 1
diéu 115; va diém a khoan 2 Diéu 115; khoan 3 Diéu 122;
khoan 3 Dbiéu 141; diém ¢, diém d Diéu 164; khoan 3
biéu 165 Luat Doanh nghiép ndm 2020.

% Khoan 1, khoan 2 Diéu 2 Luét T6 cdo nam 2018 (stra d6i,
b6 sung ndm 2020), theo Luat TG cdo néu nhiém vu ctua
cong ty la cong bo thong tin nhung thoéng tin cong bd sai
1éch, khong chinh xac anh huong dén quyén va loi ich cua
¢ ddng thi ¢6 dong cd quyén t6 cdo dén co quan cd tham
quyeén, trude hét la thanh tra S& K& hoach va Dau tu.

% Khoan 2 Diéu 5 B luat T6 tung hinh sw nam 2015 (stra
déi, b6 sung nam 2021).

% Piém a khoan 1 Diéu 129 Luat Ching khoan ndm
2019, khoan 1 Biéu 3 Thong tu s6 96/2020/TT-BTC ngay
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2.3. Danh gid chung

Kiém soat thong tin cong bd dwoc thuc
hién xuat phat tir nhiém vy, quyén han cua
cac co quan nha nuwdc ¢ thdm quyeén c6 nhiéu
hiéu qua nhung cé phéan thu dong, trong mot
s truong hop su viéc da xay ra va anh hudng
rat 1on dén doi song xa hoi. Néu viéc cong bd
thong tin cia cac cong ty, nhat la cong ty ching
khoan trong cac vu an gan day minh bach va
chinh x4c thi chac c6 1& thiét hai khong qué
16n. Sau khi xét xtt, du mttc an dwoc tuyén cod
thich dang thi thiét hai ctia nha dau tu, cta xa
hdi cling da xay ra roi. Phap luat vé kiém soat
cua c6 dong ddi véi thong tin cong bd tuy nhin
bé ngoai c6 nhiéu thuan 1¢i, chtt dong nhung
chti yéu gan véi nghia vu ctia nhitng co quan,
nhitng by phan hodc ngwoi cd trach nhiém
trong cong ty. CO dong yéu cau nhing nguoi
quan ly cong ty khong thue hién quyén cta c6
ddéng hodac diéu 1¢é quy dinh thu tuc phtc tap
va gay khé khan cho ¢6 déng thi cudi cung,
su chu dong cta cd dong sé chuyén thanh co
ché€ thu dong cua co quan nha nudc. Chua
k&, c6 dong nho ton rat nhiéu chi phi va thoi
gian cho viéc danh gia thong tin cong bd va
diéu do 1a can xting véi loi ich ctia hg. Cac chu
thé khac nhu cac t6 chire tin dung, nguoi lao
dong... cling chiu tac dong khong nho tir thong
tin cong bo ctia cong ty c6 phan. Nhin chung,
phap luat kiém soat thong tin cong bo ctia cong
ty da it nhiéu mang lai hiéu qua nhung hién
nay con thiéu mot co ché doc 1ap trong tham
dinh, danh gia thong tin cong ba.

3. Kién nghi

(i) Cac cong ty xay dung mang thong tin
ndi bo va cong bd danh sach c¢d dong. Cong ty
tao va cap “tai khoan” va “matma” cho c6 dong,
ho c6 thé tiép can thong tin cong bd ctia cong ty.
Viéc tao tai khoan va mat khau la dé thyc hién,
gop phan tang ceong kha nang kiém soat thong
tin cong b nhung dam bao tinh riéng tw thong
tin ctia cong ty va cd dong. Néu thong tin khong
cong khai, minh bach va anh huéong dén lgi ich
cuia cd déng, ho cd quyén thuc hién quyén khoi
kién trach nhiém dan su d6i voi nguoi quan ly
cong ty do khong thire hién nghia vu dam bao
quyén thong tin ctia c6 dong.

(ii) Ngoai trtt nhitng quy dinh hién hanh,
phap luét can quy dinh c6 mét t6 chire doc lap
c6 tham quyén trong viéc xac thyc tinh chinh

16/11/2020 ctia Bo Tai chinh huéng dan cong bd thong
tin trén thj truong chitng khoan.
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xac, minh bach va trung thuc cta thong tin
cong bo:

Phap luat vé doanh nghiép va cong ty
chiing khoan quy dinh mot so loai thong tin
cong bd phai duwgc thdm dinh/xac thuc boi
nhtng t0 chic doc lap. Vi du, cong ty dai
ching phai cong bd bao cdo tai chinh ndm (bao
Q0m ddy du cdc bdo cdo, phu luc, thuyét minh theo
quy dinh phdp ludt vé ké'todn doanh nghiép) da
duoc kiém toan chap thuan boi t6 chiee kiém
toan¥. Viéc tiép tuc quy dinh va trao quyén
cho cac td chiic doc lap khac thdm dinh/xac
thuc thong tin la phtut hop va ¢6 thé thuc hién
duoc. Hinh thic thdm dinh c6 thé la “chitng
thwc”, “xdc nhin”, “két lugn”... hoac mot hinh
thitc khac phu hop.

Nhitng loai thong tin khac trong quan ly
va diéu hanh cong ty, Luat Doanh nghiép va
phép luat co lién quan c6 thé quy dinh cong
ty phai lua chon t6 chirc thdm dinh/xéac thue
thong tin cong bd. Day la tién dé cho cd dong va
cac chu thé khac c6 lién quan thuce hién quyén
cta ho. Diéu 1€ cong ty hodc diéu 1é cong ty va
quy ché cong bd thong tin, quy ché quan tri ndi
bd cong ty mau nén quy dinh c6 diéu khoan vé
lua chon t6 chite doc lap trong tham dinh/xac
thuc thong tin cong bé va chiu trach nhiém doi
véi nhiém vu thAm dinh/x4c thuc ctiia minh.
Day 1a su thé hién tinh than “néu khong co sw
thoa thudn khic” ma phap luat quy dinh. Phap
luat nén phat huy vai tro ctia cac t6 chire khac
nhw Thtta phat lai, Van phong cong ching/
Phong cong chiing hodc cac td chiic khac ma
doanh nghiép lwa chon trong viéc tham dinh/
xac thye thong tin cong bd. Ho cb nhiém vu
“¢hi nhan sy kién, hanh vi cé that”*, “chirng nhin
tinh xdc thuwe, hop phdp ctia hop dong, giao dich
din sw khic bﬁng vian ban”¥. Nhiém vu d6 la
phu hop va néu chiing ta mé rong tham quyeén
cho nhitng co quan nay thi viéc xac thuc, ghi
nhan... la ¢6 thé thyc hién duoc va dong thoi
tang tinh trach nhiém ctia nguoi quan ly cong
ty, ctia cong ty cd phan.

Gan lién véi quyeén lgi va quyén loi phai
cao trong tham dinh/xac thuc thong tin cong

% Khoan 1 biéu 8 Thong tu s6 96/2020/TT-BTC ngay
16/11/2020 ctia B Tai chinh huwéng dan cong bd thong
tin trén thi treong ching khoan.

% Trong treong hop 1ap vi bang theo Nghi dinh s&
08/2020/ND-CP ngay 08/01/2020 ctia Chinh phu vé t&
chttc va hoat dong ctia Thira phat lai.

% Khoan 1 Diéu 2 Luat Céng chiing nam 2014 (stta d6i,
b& sung nam 2018).
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bd, phap luat phai quy dinh tradch nhiém cta
cac to chitc, cd nhan thdm dinh/xac thuc.
Trach nhiém phai bao gom trach nhiém cua
to chitc thdm dinh/xac thwc va trach nhiém
cta nguoi tryc ti€p tham dinh/xac thuc. B
luat Hinh sy nén quy dinh thém t6i danh
cua t0 chitc va cad nhan thadm dinh/xac thuec,
vi thiét hai doi khi qua 1én, anh hwdng lau
dai cho xa hdi, cho nén kinh t&; trach nhiém
dan su cua to chirc nén quy dinh trich nhiém
dong va trach nhiém mo: Trach nhiém dong la
trach nhiém cO dinh, titc to chitc thdm dinh/
xac thuc phai chiu trach nhiém boi thuong
mot miee ¢6 dinh khi gay thiét hai 6 méc d
nao do; con trach nhiém ma la trach nhiém
1é thudc vao ching ctt chitng minh caa
nguoi bi thiét hai. M&i quan hé gitra to chirc
tham dinh/xdac thuwe va nguoi truc tiép tham
dinh/xac thwc 1a méi quan hé noi b, trach
nhiém 1an nhau.

Tom lgi, hau qua cho xa hoi, cho nén
kinh t€ cua thong tin cong bd cuia cong ty qua
16n, anh hwong dén doi song xa hoi qua nhiéu
nén viéc mo rong quy dinh vé thdm dinh/xac
thue thong tin 1a can thiét./.
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