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Tém tit: Phuong phdp tiép can phong ngita trong bdo ton, khai thdc tai nguyén sinh vdt bién
(TNSVB) vd qudn by nghé cd la mot trong nhiing phutong phdp da duoc dé cdp dén nhiéu trong cdc vin dé
quan lj va bao ton, khai thac TNSVB va quan Iy nghk cd trén the'gtm Duci goc do phup lugt, phuong
phdp tlep cin phong ngia ciing da duogc quy dinh khd rong rdi trong cdc diéu uéc quoc té ciing nhw phup
ludt cuia cdc quoc gia phit trién. Bai viét tap trung phan tich phu“ong phdp tiép cdn phong ngtm trén cdc
khia canh khdi niém, lich sit phat trten, ngi dung va 1mg dung cila phuong phdp ndy trong quan lyj, bao
ton, khai thac TNSVB trén thé ici va nhiing goi mo cho phdp lugt Vigt Nam.
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OF MARINE BIOLOGICAL RESOURCES,PROVISIONS IN
INTERNATIONAL LAW AND SUGGESTIONS FOR VIETNAM

Abstract: The precautionary approach in the conservation, exploitation of marine biological
resources and fisheries management is one of the methods that has been mentioned a lot in the
issues of management, conservation and exploitation of marine biological resources in the world.
From a legal perspective, the precautionary approach has also been widely regulated in international
treaties as well as the laws of developed countries. The article focuses on analyzing the precautionary
approach in terms of concepts, development history, content and application of this method in
the management, conservation and exploitation of marine biological resources in the world and

suggestions for Vietnamese law.
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Dit van dé

Phuong phép (nguyén tac, cach) tiép can
phong ngtra (Precautionary Approachs or
Precautionary Principles) la mot trong nhiing
cong cu quan trong trong quan ly, bao ton, khai
thac TNSVB. Phusong phap nay bat nguon tte
viéc lam sao d€ quan ly rai ro déi véi nguén
TNSVB mét cach hiéu qua khi chwa c6 day da
thong tin khoa hoc mot cach dang tin cay. Ngoai
cac phuong phap tiép can truyén thong voi
nhitng han ché cta ching trong qua trinh ap
dung nhu phuong phap ti€p can theo vung (the
Zonal Management Approach) va phuong phap
tiép can theo loai cu thé (the Species Speciﬁc
Approach), phuong phap ti€p can phong ngura
(cach nguyén tac trep can phong ngtra) da duoc
cacnha khoa hoc, cacnha hoach dinh chinh sach
bién va cac nha quan ly nghién cttu, tng dung
vao quan ly bao ton, khai thac TNSVB v6i nhitng
trién vong quan trong ctia nd. Trong quan ly,
bao ton va khai thac TNSVB, khong phai ltc nao
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ching ta cling c6 day du cac thong tin khoa hoc
dang tin cay tredc mot van dé thude linh vuc
quan ly, bao ton, khai thac cac tai nguyén nay.
C6 nhitng lac ¢6 nhitng su ¢6 bat ngd ma loai
nguoi chua du thong tin d€ x& Iy né mot cach
hop ly diang khoa hoc, hodc c6 nhitng khi c6 du
th6ng tin khoa hoc vé nhiing thiét hai sé xay ra
néu khong kip thoi u’ng phé nhu’ng con nguor
van tin 1a thiét hai sé khong xay ra hodc néu c6
xay ra thi van c6 thé ngan ngira dugc. Vay trong
truong hop nay, chung ta hanh dong nhu thé
nao, ¢6 tién hanh ngay cac hoat dong mang tinh
phbng ngtra rui ro khong, hay cho cho dén khi
c6 day du nhung thong tin khoa hoc r6i maéi
hanh dong, va tin rang thiét hai sé khong xay
ra. Phuong phép tiép can phong ngtra trong bai
viét nay sé tra 10i cau hoi &y dudi goc do khoa
hoc quan 1y, bao ton, khai thac va khoa hoc phap
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Nghién citu sinh nganh Ludt hoc, Hoc vién Khoa hoc xd
hoi, Vién Han lam Khoa hoc xd héi Viét Nam
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ly. Cung véi phuong phap tiép can hé sinh thai
(Ecosystem Approach), phuong phap tiép can
phong ngtra cling da va dang duoc nghién ctru
va dua vao ap dung trong cac diéu wdc quic t€,
cac to chitrc nghé ca khu vuc, phap luat cua cac
qudc gia tién tién va ngay cang ching to su hiéu
qua ctia chiing trong hoat dong quan ly, bao ton,
khai thac tai nguyén thién nhién sinh vat bién.

1. Khai quat vé phuong phap tiép can
phong ngtra

1.1. Sy hinh thanh va phdt trién ciia phuong
phdp tiép cin phong ngira

“Phuong phap t1ep can phong ngua " hay
“Nguyén tac ti€p can phong ngu’a te trede
dén nay gan nhu duoc hiéu la cung y nghia,
tuy nhién hai cach goi khac nhau nay vé mat
khoa hoc phap ly ciing c¢6 phan khac nhau.
Khi néi phuwong phap ti€p can phong ngtra, Ttr
dién tiéng Anh Oxford dinh nghia thuat ngtr
“phuong phép ti€p can (approach)” la cach
xem xét hodc xtr ly mot van dé nao do, trong kh1
dinh nghla thuat ngt “nguyén tac (principle)” la
ngudn hanh ddng hodc luat hay quy tac chung
duoc thong qua hodc cong bd nhu mot hudng
dan hanh dong. Thuat ngit “phuong phép
tiép can’ thuzong de cap dén cach thuic chung
de t1ep can, giai quyét mot van dé kinh té, xa
hoi va c6 thé khong dan dén hau qua phap ly.
Trong khi d6, “nguyén tac” néu vi pham la bat
hop phap va thwong phai chiu hau qua phap
ly'. Tuy nhién, trong phap luat qudc t€ va phap
luat qudc gia, thuat ngtt “phuong phép tiép can
phong ngtra (precautionary approach)” thuong
duoc dung phd bién hon.

Mbt s3 hoc gia cho rang nguyén tac phong
ngtra c6 tinh than tie nhfmg nam 1930, sau dé
dugc phat trién ram r$ 6 cac diéu wéc quoc t&
vao nhitng ndm 1980. Tuy nhién, co s& chac chan
hon la nguyen tac nay bat nguon ttr luat noi dia
ctia Ptre nam 1970, voi thuat nguz Vorsorgeprmzzp
dich theo nghia den la nguyen tac phong ngtra.
Néam 1980, Cong udc vé Bao ton tai nguyén sinh
vat bién Nam Cuc (CAMLR) duoc ky két, trong
phan mo dau c6 ghi: “Mot cdch tiép cin “phong
ngita” da dwgc thyec hign dé giam thiéu rii ro lién
quan dén cic hoat dong khong bén virng trong diéu

kién khong chic chin”. Dau nhitng nam 1980,

! Runyu Wang, “The precautionary principle in

maritime affairs”, WMU Journal of Maritime Affairs,
10/2011, p. 143-165.

2 Convention on the Conservation of Antarctic Marine
Living Resource 1980 — CCAMLR, A “precautionary”
approach has been implemented to minimise risk
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mot loat cac Hoi nghi quoc t€ vé Bao vé Bién
Bic, nguyén tic phong ngira da duoc ddt ra
nhw mot nguyén tc khong thé thiéu trong bao
vé moi tru’(mg bién va cdc van dé hang hai. Tuy
nhién, nguyen tac phong ngtra lan dau tién dugc
quy dinh rd rang trong Cong wdc Vién vé bao
vé tang 6z06n dugc thong qua vao nam 1985 dé
bao vé sttc khde con nguoi va moi treong khoi
tac dong tiéu cyc cua sy suy giam tang 6zon,
phan mo dau caa Cong wdc nay viet: “Ciing
lwu y dén cdc bign phip phéng ngim dé’bdo vé tﬁng
0z0n da dwoc thiec hién 6 cdp quoc gia va quoc te”
Budc sang thap ky 90 ctia thé ky XX, nguyén tac
phong ngtra lai cang duwoc ghi nhan trong nhiéu
van kién diéu wdc qudc t€ vé bao vé mdi trueong.
Mot trong nhiing cong wdc tiéu biéu cua Lién
hop qu6c thoi gian néy la Tuyén bd Rio vé Moi
truong va Phat trién nam 1992 (Tuyen bs Rio).
Theo d6, quy tac 15 néu 16 vé nguyen tac phong
ngtra cua Tuyén bo Rio?. Cong wdc Da dang sinh
hoc 1992 (CBD) ra doi, trong 10i néi dau caa
Cong wdc c6 doan viét: “Khi ¢ moi de doa vé sy
suy gidm hodc mat mat ding ké'vé da dang sinh hoc,
viéc thiéis sw chic chin khoa hoc day dii khong nén
dugc str dung lam 1y do dé’hoan cic bién phip nham
tranh hodc gidm thiéu moi de doa do™. Clng trong
nam 1992, Lién hop qudc da thong qua Cong
wdc khung cua Lién hop quoc vé bién doi khi
hau (UFNCCC), biéu 3(3) cua Cong wdc néu:
“Cac bén nén thuc hién cdc bién phap phong ngira
dé'dy dodn, ngdn ngira hodc gidm thiéu cdc nguyén
nhin giy ra bién doi khi hdu va lam giam nhe cic tic
dong bat lgi ctia n6”°. Trong khuon kho Cong udc
Lién hgp qudc vé Luat bién 1982 (UNCLOS), dé
thuc thi cac diéu khoan cta Hiép dinh vé bao
ton va quan ly cac dan ca ludng cu va di cu xa
(UNFSA), nam 1995 Lién hop quéc da thong
qua Théa thudn thyec hién cadc quy dinh cta
UNCLOS lién quan dén viéc bao tén va quan ly
cac dan ca ludng cu va cac dan ca di cu cao, g01
tat 1a Thoa thuan vé dan ca ctia Lién hop quoc
biéu 6(1) cia Thoa thuan néu rd: “Cic qudc gia sé
dp dung rong rdi phwong phdp tiép can phong ngiea
doi voi vigc bao ton, quan 1y va khai théc cdc dan cd
lwdng cuw va cic dan cd di cw cao nham bdo v cdc

associated with unsustainable practices in conditions of
uncertainty

® Phan mo dau, Cong ude Vién vé bao vé tang 6z6n
nam 1985.

4 Nguyén tac 15 Tuyén bd Rio vé Mdi truong va Phét
trién 1992.

5 Phan m¢ dau, Céng wde vé Da dang sinh hoc nam 1992.
¢ Piéu 3(3) Cong wdc khung Lién hop qudc vé Bién d6i
Khi hau nam 1992.
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nguon TNSVB va bdo ton méi trieomg bién"”. Nghi
dinh thw 1997 cta Cong wdc quoc t&€ vé Phong
ngtra O nhlern tte tau cling khuyén ngh1 ap dung
Nguyén tac 15 ctia Tuyén bd Rio, 16i mo dau ctia
Nghi dinh thuw viét: “Cong nhin Nguyén tic 15 cia
Tuyén bo Rio vé Moi trueong va Phat trién, kéu goi dp
dung cdch tiép cdn phong ngira”®. Cong wdc ndm
2000 vé bao ton va quan ly cac dan ca di cu xa &
Tay va Trung Thai Binh Duong, quy dinh vé ap
dung cach tiép can phong ngtra tai Diéu 5(c): “Dé’
bao t6n va quan byj cdc dan cd di cw xa, cdc thanh vién
cua Uy ban sé dap dung phwong phap tiép cin phong
ngita theo Cong woc nay va tit cd cic tiéu chudn
duwoc quoc té nhit tri va cdc thong I¢ va thu tuc dwoc
khuyén nghi cé lién quan " Ngay 20/9/2023, Viét
Nam ky Hiép dinh vé Bao ton va st dung bén
Vung da dang sinh hoc ¢ vung bién nam ngoai
quyén tai phan quoc gia (BBN]) theo UNCLOS.

“Dé'dat diroc cdc muc tiéu ciia Higp dinh nay, cdc bén
sé dugc huéng din béi cdc nguyén tic va cdch tiép
cin phong ngira, tity theo truong hop” - Diéu 7(e)™.
Ngoai ra, céc cong wde qudc t€ vé moi trubng

bao t6n tai nguyén déu luu y dén nguyén tac
phong ngtra tai Nguyen tac 15 cia Tuyen bd Rio.

Tiéu biéu la cac cong wdc nhu: Cong wdc quoc t&
vé kiém soat cac hé thong chdng bam ban c6 hai
trén tau (Cong wdc AFS) nam 2001; Thoa thuan
nam 2001 vé Bao ton chim hai au va chim canh
cut (ACAP)"; Cong udc Stockholm nam 2001 vé
cac chat & nhiém hitu co khé phan huy.

1.2. Khdi ni¢m ctia phuong phdp tiép cin
phong ngira

Cho téi nay, van Chua c6 mot khai niém
thong nhat vé nguyen tac phong ngtra, nhung
ndi ham ctia n6 la khi c6 mdi de doa nguy hiém
cho méi truong va da dang sinh hoc thi con
nguoi khong thé d€ nd xay ra ma khong lam
bat cit hanh dong gi vdi ly do la chua c6 can c
va cac co s& khoa hoc. Viéc khong c6 day du
bang ching khoa hoc vé cadc mdi nguy hiém sé
xay ra hodc bat kha khang nay khong duoc cho
la nguyén nhan chinh dé con nguoi khong thuc
hién cachanh dong chdng lai cdc m&i nguy hiém

7 Diéu 6(1) UNFSA 1995.

8 Protocol to the International Convention for the
Prevention of Pollution from Ships 1997. (1997
MARPOL Protocol”).

* Convention on the Conservation and Management
of Highly Migratory Fish Stocks in the Western and
Central Pacific Ocean 2000.

' Hiép dinh bao ton va st dung bén viing da dang sinh hoc
bién tai cac viing ndm ngoai quyeén tai phan qudc gia 2023.
I Agreement on the Conservation of Albatrosses and
Petrels 2001.
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&y. Quy téc 15 ctia Tuyén bd Rio quy dinh: “Dé¢’
bdo vé moi truong, cdch tiép can phong ngiea sé diroc
cic qu@i: gia dp dung rong rii theo khad ning ctia ho.
Khi c6 mdi de doa gy ra thi¢t hai nghiém trong hodc
khong thé’ khic phuc, viéc thiéu sw chic chin khoa
hoc ddy dui sé khong duwgc sir dung lam 1y do dé’hoin
cdc bién phap hiéu qua vé chi phl nham ngin ngmz
suy thodi moi truong”. Loi ndi dau cua CBD néu
khai niém vé phuong phap phc‘)ng ngtra nhw
sau: “Khi ¢6 moi de doa vé si suy gzam hodc mat
mat ding ké'vé da dang sinh hoc, viéc thiéi sy chic
chitn khoa hoc ddy dii khong nén duwoc ste dung lam
Iy do dé hodn cdc bién phdp nham trdnh hodc gzam
thiéu moi de doa d6”. Ban chat ctia cach tiép can
phong ngtra la khi rui ro da duoc xac dinh, viéc
thiéu bang chting khoa hoc vé nguyén nhan va
hau qua sé khong duogc st dung lam ly do dé
khong hanh dong nham bao vé mdi truong.
Mic du Vay, van chua cd sy hiéu biét thong
nhét vé y nghia cia nguyén tic phong ngita
cling nhu mot bo tiéu chi that chuan muyc dé
thiec hién nguyen tac nay. Tuy nhién, mot s6 su
nhat quan da nay sinh; trong mot dinh ngh1a
ndi tiéng, nguyén tac phong ngua da duwoc mo
ta nhw sau: Khi mot hoat dong gdy ra moi de doa
Qay hai cho stkc khoe con ngueoi hodc moi trieong, cic
bign phdp phong ngira nén duwoc thuwc hién ngay cd
khi mot s6'moi quan hé nhan qua chiea diegc xdc lap
ddy du vé mdt khoa hoc'.

2. Noi dung cta phwong phap tiép can
phong ngtra

2.1. Miic do thiét hai

Mtec d¢ thiét hai trong phuwong phap ti€p
can phong ngtra 1a kho doan dinh va duoc hiéu
theo nhiéu nghia khac nhau trong nhiéu tai
liéu quoc t€. Mot sd cho rang chi can thiét hai o
murc thap 1a cling c6 thé ap dung phuong phap
phong ngura, trong khi mot so lai cho rang chi
ap dung phuong phap phong ngtra khi thiet hai
s€ xay ra la rat nghiém trong va khong thé dao
nguoc (serious and irreversible). D61 véi mire dd
thiét hai la nghiém trong, quan diém nay cho
rang néu thiét hai khong qua nghiém trong thi
khong can ap dung nguyen tac phong ngua vi
néu khong sé xtr ly ton kém hon thiét hai ma tac
dong gay ra, nhu vay la khong hiéu qua. Con
quan diém thiét hai la khong thé tranh khoi
hodc khong thé dao nguoc cho rang néu khong
ap dung phuwong phap phong ngtra ngay thi
thiét hai la diéu kho tranh khoi.

2 D. Freestone/E. Hey, Origin and Development of the
Precautionary Principle, 1996.
13 Runyu Wang, tldd.
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2.2. Tiéu chi khoa hoc

Tiéu chi khoa hoc trong ap dung nguyen
tac phong ngita khong phai ltic nao ciing chic
chén va day du thong tin. Mot sO tac dong xay
ra nhanh va bat ngo hay khéng duoc du bao

trude nén khi d6 cac nha khoa hoc khoéng thé

xac dinh ro nguyén nhan sé gay thiét hai dua
trén cac can ctt va tiéu chi khoa hoc tin cay. Do
do, 4p dung nguyén tac phong ngu>a la bién
phap dung hoa gitta viéc chac chan va khong
Chac chan vé mat khoa hoc khi ap dung nguyén
tac. Su khong chéc chan vé mét khoa hoc khi
nao thi ap dung nguyen tac phong ngtra dan
dén van de la khi nao thiét hai o nguzong cho
phep nao thi sé ap dung nguyén tac. Mot vai tac
g1a c6 quan diém vé murc d6 thong tin khoa hoc
c6 thé mang dén rdi ro can thiét pha1 ap dung
nguyén tic phong ngtra la “kha nang khoa hoc
hop ly (reasonable scientific possibility)” va
“xac sudt khoa hoc hop ly (reasonable scientific
probability)”.

2.3. Bién phép khic phuc

biéu quan trong nhat cta nguyén tac
phong ngua 1a can ap dung ngay cac bién phap
khéc phuc rtii ro khi chura ¢ sie chac chan vé mét
khoa hoc la rii ro dén mitc nao. Do d6, ban chat
ctia nguyén tac nay chti trong tinh thoi diém, kip
thoi va hop ly cia mot hanh dong phong ngtra.
Vi vay, cac nha quan ly phai ra quyét dinh kip
thoi dé phong ngtra ngay nhiing nguy hiém tiém
tang, khong dé€ nd cd co hoi xay ra, thue hién
phong bénh hon chita bénh. Hién nay, nghia
vu chimg minh t6n that vé mét khoa hoc khi ap
dung nguyén tac phong ngtra van con la van dé
gdy tranh cai trong gidi khoa hoc. Diéu nay dan
t6i viéc ap dung nguyén tac phong ngira con
khacnhau ¢ cac qudc gia khac nhau va cling nhw
vay voi cac quoc gia c6 tiém luc, kha nang tai
chinh khac nhau. Khong nhung cac quoc gia ap
dung nguyen tac phong ngtra theo cac nguong
khdc nhau ma cdc t6 chitc nghé ca khu vuc Cung
ap dung nguyen tac nay khac nhau trong quan
ly, bao ton va khai thac TNSVB.

3. Thyc tién va nhitng goi mé vé cach
ti€p can phong ngira cho hé thong phap luit
Viét Nam

Nguyén tac phong ngtra da dugc xac nhan

va dua vao trong rat nhiéu cong wdc qudc t&

trén nhiéu linh vyc nhu bao vé moi truong, da
dang sinh hoc, bién d6i khi hau, nhan chim chat
thai ¢ bién, bao ton tai nguyén thién nhién sinh
vat bién va nghé ca... nhu lich st phét trién cta
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no. th)ng nhfrng nguyén tac phbng ngtra duoc
dua vao cac diéu udc quoc t€, phap luat qudc
gia nhu My, Uc, Ptic... ma con duoc ap dung
trong viéc xét xtr tai cac co quan tai phan qudc t€
nhu Toa én Cong ly qudc t& (IC]) xét xtr vu thir
hat nhan nam 1995 gitta Newzealand va Cong
hoa Phap; vu an lién quan dén nha mdy bot gidy
trén song Uruguay (Argentina v. Uruguay IC],
2010); toa an Luat bién (ITLOS) vu Ca ngte vay
xanh gitta Uc, Newzealand va Nhat Ban nim
1999; vu kién lién quan dén viéc Singapore cai
tao dat 6 xung quanh Eo bién ]ohor (Malay51a
kién Slngapore-ITLOS 2003); toa dn toi cao An
do Cung hang hai chdp nhan nguyén tac phong
ngua dién hinh la vu kién chong lai tom nu6i
gura S. ]aganath v6i Lién minh An d6 va nhiing
qudc gia khac ngay 11/12/1996.

Trong thuc tién quan ly ng}fé ca hién nay,
vi muc dich wu tién phat trién kinh t€, cac nha
quan ly thuong bo qua nguyen tac phong ngira
vi 31y do sau: (i) Dét ra tong san lirong danh bat
cho phép cao ngay ca khi thiéu hodc han ché vé
thong tin khoa hoc thuee té; (ii) Bo qua hodc pha
nhan loi khu}én vé khoa hoc phong ngua viap
luc phét trién kinh té; (iii) Khong cd quy dinh
phép ly 1o rang budc phai tuan thu nguyen tac
phong ngua khi thiét 1ap cac bién phap quan ly
nghe cd. Viéc ap dung nguyen tac phong ngira
vi thé rat can thiét trong bao ton da dang sinh
hoc va phat trién bén viing kinh t€ bién. Xét
trong dai han, mot nén kinh t€ bén ving sé
phai dya vao mot moi treong trong lanh cung
v0i viéc quan ly nguon tai nguyén thién nhién
bén ving. Néu Chung ta mudn thanh C6ng
trong quan ly nghé ca, xady dung mot cong
dong nghe ca 6n dinh thi chung ta pha1 bat dau
tir nguyén tac phong ngua va quan ly rui ro.
Cho dén nay, nguyén tac phong ngtra da duoc
dua vao trén 50 thoa thudn rang budc qudc t&
va hon 40 cong cu qudc t&€ khong rang budc'™.
Mac du khdi niém nguyén tac phong ngtra
con d€ lai nhitng khoang tréng gay tranh cai
nhu: Nang luwc cua Nha nudc chinh xac la gi?
Thiét hai nghiém trong hodc khong thé tranh
khoi nén duoc dinh nghia nhuw thé nao? Vai tro
cta khoa hoc trong viéc xac dinh rui ro la gi?
Cac bién phap hiéu qua vé mat chi phi la gi?
Nhung nguyén tic phong ngtra da chiing minh
tinh wu di€ém ctia né trong phong chong nhiing
tac hai doi voi moi truong, da dang sinh hoc

" David L. Vanderwaag, The Precautionary Approach in
Coastal/Ocean Governance, Marine Environmental Law
Institute Dalhousie University, 2016.
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va doi sé’ng con nguoi hay chua? Trong quan
ly, bao ton va khai thac TNSVB, viéc dp dung
nguyén tac phong ngtra 1a hét strc can thiét xét
trén nhiéu goc d6 nhu: Dat ra han ngach khai
thac than trong trit lwong nguodn loi hai san
dé bao dam sinh khoi ctia cac loai muc tiéu,
cac loai cho gia tri kinh t€ cao; néng cao y thirc
chu thé khai thac trong viéc st dung cac loai
ngu cu danh bat phtt hop véi dic diém va do
tudi cta cac loai; thiic day viéc thiét 1ap cac khu
bao ton bién dé bao ton da dang loai; danh gia
tac dong moi treong doi véi cac nganh cong
nghiép khdc cd lién quan dén bao ton, bao vé
moi treong bién; va ludn tao vung sinh san an
toan (c&m danh bit) cho cac loai hai san trong
muia sinh san dé bao vé nguon 1oi thuy san khi
con non.

O ViétNam, nguyén tac phong ngt‘ra chua
duoc dua vao luat r6 rang cu thé, ma mdi chi
nhic t6i nguyén tac nay vi du trong Luat Bao
vé Moi treong nam 2020 khoan 4 Diéu 4 voi
cum tit “phong ngira 6 nhiém”. Tuong ty, tai
khoan 1 Biéu 42 Luat Tai nguyén Mdi truong
bién va Hai dao nam 2015 c6 quy dinh “ueu tién
céng tdc phong ngim ”.Nhung ca hai nganh luat
nay deéu chua cé quy pham nao dinh nghia rd
rang vé nguyén tac phong ngua Ngay nay,
trong xu thé hoi nhap sau va lién hé 1an nhau
cua kinh t&€ qudc té, Viét Nam da la thanh vién
cua rat nhiéu cong wdc quoc té, trong dé cd
cac Cong wdc vé bao vé mdi truong, CBD,
UNCLOS va méi day nhét la UNFSA, BBNJ.
Do d¢, viéc ap dung nguyén tac phong ngtra
trong quan ly, bao ton, khai thac TNSVB la
mot quy dinh, bién phép tat yéu phai duoc
noi luat hoa trong phap luat Viét Nam. Viéc
lam nay gop phan tao nén su thong nhat, day
du, dong bo trong hé thong phap luat bién vé
quan ly, bao ton, khai thac TNSVB, ttr d6 sé
thuc ddy thuc hién thanh cdng nhitng muc
tiéu chién lwoc bién Viét Nam.

Két luan

Nguyén tac tié’p can phong ngfxa hay
phuong phap tiép can phong ngtta la mot
nguyén tac da duoc ra doi va phat trién t
nhung thap nién 1970, sau d6 dugc phat trién
manh ¢ thap nién 1990. Nguyen tac phong ngtra
sau d6 duoc dua vao cac cong wdc qudc t€ va
phép luat cac qudc gia tién tién nhu mot xu
thé tat yéu cuia sy d6i xtr ctia con nguoi voi tw
nhién dwoc - quy dinh bang phap luat trong cac
linh viee moi truong, khi hau, bao ton, quan ly
tai nguyéen thién nhién trong d6 ¢6 TNSVB. Madc
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du duoc phat trién va st dung rong rai, nguyen
tac phong ngtra cing cho thay con nhiéu tranh
cai va chua thong nhét khi dua ra tiéu chi khoa
hoc chuan murc dé &p dung. Phan nhiéu viéc ap
dung ngu}@n téc phong ngtra la dinh tinh va
wdc lwong rai ro néu khong hanh dong ngay.
Quan diém dé 4p dung nguyén tac phong ngira
la phong bénh hon chita bénh, mot dong bo
ra phong bénh bang chin dong bo ra dé chita
bénh. Da&i véi phap luat Viét Nam, nguyen tac
phong ngua moi chi duoc dé cap toi voi mot su
khiém t6n, chua c6 quy dinh 15 rang. Do Vay,
can pha1 xem xét dua nguyén tac phong ngira
thanh cac quy dinh cu thé trong hé théng phap
luat vé moi truong, da dang sinh hoc, bao ton,
khai thac TNSVB dé phu hop véi xu huéng
hoi nhap qudc té trong phap luat bao ton, khai
thac TNSVB va phu hop muc tiéu phat trién
bén viing kinh t€ bién theo chién lugc bién Viét
Nam hién nay./.
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