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Tém tat: Qudy roi tinh duc (QRTD) tai noi lam viéc la chii dé dang nhdn dwoc sy quan tam
sdu sdc ctia nguoi dan Viet Nam va cdc nha lam lugt. QRTD tai noi lam viéc gdy ra nhiing dnh
hwong tiéu cuc dén nan nhan, nguoi si dung lao dong va méi truong lam viéc, do d6 hanh vi
nay cin dugc ngdn chdn, xir phat kip thoi. Trong khi vu viéc khiéu nai, t6 cdo hanh vi QRTD
ngay cang nhiéu, khung phdp lyj 6 Viét Nam diéu chinh vin dé ndy chua diy di, nghi dinh xi
phat vi pham hanh chinh con mt sé diém bat cdp can dwgc hoan thién. Bdi viét phan tich
cdc quy dinh ciia phdp ludt Viét Nam vé hanh vi QRTD tai noi lam viéc, chi ra mot s6 han
ché va dé xudt mot so gidi phdp gop phin hoan thién phdp ludt Viét Nam vé hanh vi QRTD
tai noi lam viéc.
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COMPLETING VIETNAMESE LAW ON SEXUAL HARASSMENT
IN THE WORKPLACE

Abstract: Sexual harassment in the workplace is a topic that receives attention from
Vietnamese people and lawmakers. Sexual harassment in the workplace causes negative
impacts on victims, employers and the working environment, so this behavior needs to
be prevented and punished promptly. Despite the increasing number of complaints and
denunciations of sexual harassment, the legal framework in Vietnam regulating this issue
are not comprehensive enough and the decree on administrative sanctions still has some
shortcomings. The article analyzes the provisions of Vietnamese law on sexual harassment in
the workplace, points out some limitations and proposes recommends to improve Vietnamese

law on this issue.
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1. Quy dinh phap luit Viét Nam vé hanh
vi qudy r6i tinh duc tai noi lam viéc

Thuat ngtt “QRTD tai noi lam viéc”
lan dau tién duoc dé cap trong Bo luat Lao
dong Viét Nam nam 2012 voéi cac diéu khoan
nghiém cam. Nguoi lao dong bi QRTD c6 thé
don phuwong cham dut hop dong lao dong ma
khong can bao truedc!. Tuy nhién, cac quy dinh
nay con chung chung, chuwa day du, thi€u cac
van ban phap luat huéng dan dé nhan dién
va xtt ly cac hanh vi QRTD tai noi lam viéc.
Nhitng han ché nay khién viéc ngdn chén va
xtr ly hanh vi QRTD tai noi lam viéc gap kho
khan. Cac chu thé thyc thi phap luat da phai
d6i mat véi nhitng thach thiec va rao can khi
xtt phat nhitng ké QRTD trong thuc t& do
nhiéu nguoi chua phan biét duwoc ranh gidi

! Khoan 1 Diéu 3 B luat Lao dong Viét Nam nam 2012.
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gitta hanh vi QRTD - m¢t hanh vi vi pham
phap luat va hanh vi tan tinh, dtia cot (chi la
hanh vi vi pham dao dtic) vi thi€u dinh nghia
va mo ta cac hinh thitc ciia hanh vi. Do d6, cac
cht thé thuce thi phép luat khong cé co so xtr
phat cac treong hop QRTD noi lam viéc.

Bay ndm sau, By luat Lao dong Viét Nam
(dwoc Qudc hoi thong qua ngay 20/11/2019,
0 hiéu luc tir ngay 01/01/2021) tién thém mot
budc khi dinh nghia vé QRTD tai noi lam
viéc. Day la lan dau tién khai niém vé QRTD
tai noi lam viéc dwoc luat héa. Cu thé khoan
9 Diéu 3 B0 luat Lao dong Viét Nam 2019 quy
dinh: “QRTD tai noi lam viéc la hanh vi c6 tinh
chat tinh duc cua bat ky nguwoi nao doi voi nguwoi

* Email: nguyenthingocuyen@siu.edu.vn
Thac si, Nghién citu sinh, Gidng vién Khoa Kinh
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khac tai noi lam viéc ma khong dwoc nguoi do
mong mudn hodc chdp nhdn. Noi lam viéc la bat
ky noi nao ma nguoi lao dong thiec té'lam viéc theo
thoa thudn hodc phin cong cua nguwoi si dung lao
dong”. Nhu vay, dinh nghia nay mang tinh
mo ta hanh vi dya vao ba tiéu chi: ¢6 tinh chat
tinh duc, khong duwoc mong mudn hodc chap
nhan va xay ra tai noi lam viec?.

Mic du khai niém nay con mot s6 diém
chwa r0 rang vé thudt ngtt “hanh vi tinh duc”
va “noi lam viéc” nhung Nghi dinh hudng
dan thi hanh mot s6 diéu cua B luat Lao
ddng da c6 nhitng quy dinh giai thich chi tiét
hon. bBiéu 84 Nghi dinh s& 145/2020/ND-CP
ngay 14/12/2020 ctia Chinh phu quy dinh chi
tiét va huéng dan thi hanh mot s§ diéu cua Bo
luat Lao dong vé diéu kién lao dong va quan
hé lao dong da giai thich r6 hon vé thuat ngt
“hanh vi tinh duc” va liét ké nhitng hinh thttc
QRTD tai noi lam viéc bao gom:

- Hanh vi mang tinh thé chat gom hanh
dong, ctr chi, tiép xuc, tac dong vao co thé
mang tinh tinh duc hodc goi y tinh duc;

- QRTD béng 16i néi gom 10i ndi truc tiép,
qua dién thoai hodc qua phwong tién dién ti
¢6 noi dung tinh duc hoac c6 ngu y tinh duc;

- QRTD phi 16i néi gobm ngdn ngir co the;
trung bay, miéu ta tai liéu triec quan vé tinh
duc hodc lién quan dén hoat dong tinh duc
truc tiép hodc qua phuong tién dién tr.

Tiép theo, noi lam viéc cling duoc xac
dinh r6 rang hon trong Nghi dinh, noi lam
viéc la nhitng dia diém hay khong gian c6
lién quan dén cong viéc nhu cac hoat dong
xa hoi, hoi thao, tap hudn, chuyén di cong tac
chinh thic, bira an, hdi thoai trén dién thoai,
cac hoat dong giao ti€p qua phuong tién
dién t, phuwong tién di lai do ngwoi st dung
lao ddng bd tri tir noi 6 dén noi lam viéc va
nguoc lai, noi 6 do nguoi st dung lao dong
cung cap va dia diém khac do nguoi st dung
lao ddng quy dinh. Vé co ban, thuat ng “noi
lam viéc” trong phap ludt lao dong Viét Nam
la kha twong thich vdi khdi niém “noi lam
viéc” trong Codng wdc 190 cua T chic Lao

2Poan Xuan Truong, “Codng wéce vé cham dirt bao lue va
qudy rdi tai noi lam viéc va ndi luat hdéa trong phép luat
lao déng Viét Nam”, Tap chi Nghé luit, s6 01/2023, tr. 69.
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dong qudc t&€ (ILO) vé cham dut bao luc va
qudy roi.

Vé quyén va nghia vu cta cac cha
thé lién quan, B luat Lao dong nam 2012
cling c6 nhitng quy dinh co ban nhuw: Khi bi
QRTD tai noi lam viéc, nguoi lao dong céd
quyén don phuong cham duit hgp dong lao
dong khong can bao trudc (diém d khoan 2
biéu 35). Quy dinh nay la mot diém tién
bo cua phap luat Viéet Nam khi nhan thtc
ro hanh vi QRTD tai noi lam viéc la hanh
vi nguy hiém can phai ngan chén va xt ly
kip thoi d€ bao vé quyén ctia nguoi bi quay
roi. Noi dung thwong luong tap thé bao gom
phong chong bao luc va QRTD tai noi lam
viéc (khoan 7 biéu 67); noi quy lao dong
duwoc xay dung gom ndi dung la phong
chong hanh vi QRTD tai noi lam viéc, trinh
tu, thu tuc x¢ ly hanh vi QRTD tai noi lam
viéc (diém d khoan 2 biéu 118); nguoi thuc
hién hanh vi QRTD tai noi lam viéc c6 thé bi
ap dung hinh thttc ky luat sa thai (khoan 2
Diéu 125); chinh sach ctia nha nwéce la thuc
hién cac bién phap bao dam binh déng gidi,
phong chdng hanh vi QRTD tai noi lam viéc
(khoan 1 biéu 135). Day la tién dé dé cac co
quan nha nudc cdp dwdi va doanh nghiép
ban hanh cac quy dinh huéng dan chi tiét,
cu thé hon vé phong chéng QRTD tai noi
lam viéc.

Vé ché tai hanh chinh, cac hanh vi vé
QRTD tai noilam viéchién nay bi phat tién theo
khoan 3 Biéu 11 Nghi dinh s6 12/2022/ND-CP
ngay 17/01/2022 ctia Chinh phu quy dinh xt
phat vi pham hanh chinh trong linh vuc lao
dong, bao hiém xa hoi, nguoi lao dong Viét
Nam di lam viéc ¢ nudc ngoai theo hop dong
(goi tat 1a Nghi dinh 12/2022/ND-CP): “Hanh
vi QRTD tai noi lam viéc nhung chwa dén mirc
truy cieu trach nhigm hinh sw bi phat tién tir 15
triéu dong dén 30 tri¢u dong”. Thém vao do, theo
khoan 4 Biéu 30 Nghi dinh 12/2022/ND-CP vé
vi pham quy dinh vé lao dong la nguoi giup
viéc gia dinh thi khi nguoi sit dung lao dong
khi c¢6 hanh vi nguoc dai, QRTD, cudng biic
lao dong hodc dung vii luc d6i véi nguoi lao
dong la nguoi gitp viéc gia dinh nhung chwa
dén muc truy ctru trach nhiém hinh su thi bi
phat tién tir 50 triéu dong dén 75 triéu dong.
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2. M6t s6 han ché va dé xuat hoan thién
phép luat Viét Nam vé hanh vi qudy r6i tinh
duc tai noi lIam viéc

2.1. Mt s6'han ché'ciia phdp ludt vé hanh
vi qudy rdi tinh duc tai noi lam viéc

Thir nhat, theo Bao cdo ra soat doc lap 10
nam thwc hién Luat Binh déng gioi cta Bo
Lao ddng - Thwong binh va Xa hoi cho biét:
“O Viét Nam, QRTD tai noi lam viéc chwa dwoc
xem la mot hinh thirc phdn bi¢t doi xw da trén
<i6i”®. Dong thoi, cac quy pham phép luat
trong Bo luat Lao dong nam 2019 va Luat
Binh déng gidi nam 2006 khong ghi nhan
ndi dung nay. Diéu nay la chwa twong thich
v6i phap luat qudc té. Theo doan 1 va doan 6
Khuyén nghi chung s 19 (1992) vé “bao luc
ddi véi phu nit” da khang dinh lai mot lan
nita ndi dung trong Céng wdc vé Xda bod tat
ca cac hinh thtrc phan biét do6i xit chong lai
phu nt (CEDAW) réng “Bao lwc duwa trén co so
Q101 la mgt hinh thikc phin biét doi xiv da can tro
nghiém trong kha nang ciia phu niv dwoc hirong
cdc quyén va tw do trén co s6 binh ding véi nam
gi¢i”. Va QRTD tai noi lam viéc la mot hinh
thitc ctia bao luc trén co s gidit. Tie d9, co
thé hiéu: Bao luc trén co so gidi, bao gom ca
QRTD tai noi lam viéc, 1a hinh thitc phan biét
d6i xtr lam han ché nghiém trong kha nang
thu hudng cac quyén va tu do cia nguoi phu
ntt mot cach binh dang véi nam gidi.

Thit hai, ché tai x@ phat hanh chinh d6i
v6i hanh vi QRTD tai noi lam viéc con thap,
chua twong xtng voéi tinh chat, mie d6 nguy
hiém cta hanh vi nay. Khi so sanh vé hau
qua do hanh vi QRTD gay ra ddi vdi nan
nhan gom nhtng thiét hai vé thé chat va
nhitng ton hai nghiém trong hon vé mat tinh
than, tam ly, tac dong tiéu cuc cia QRTD co
thé gay ra nhiing ton thuwong sau sic vé mat
tam ly cho nan nhan, dan dén traim cam, lo
au va cac van dé vé strc khoe tam than khac.
Nan nhan caa QRTD thuwong cam thdy xau

* Bo Lao dong - Thwong binh va Xa hoi (2020), Bdo cdo ra
sodt doc ldgp 10 nam thuec hién Ludt binh ding giéi, https://
vietnam.unfpa.org/sites/default/files/pub-pdf/ge_viett.
pdf, truy cap ngay 09/3/2024.

* Doan 17 biéu 11 Khuyén nghi chung s 19 (1992):
“Binh ding trong viéc lam sé bj gidm siit nghiém trong khi
phu nit la doi tweng ciia bao lwc trén co s¢ gioi, vi du nhuw bj
quay roi tinh duc noi lam viéc”.
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ho, ngai ngung va s¢ hai, anh huong dén
chat lwong cudc sdng va cong viéc. QRTD la
hanh vi xdm pham nghiém trong nhan pham
va danh dy ctua con nguwoi, dac biét la phu
nit va tré em. Hanh vi nay c6 thé dan dén
nhitng hau qua nghiém trong nhuw ty tt hodc
cac hanh vi pham t0i khac. Theo nhitng két
qua nghién ctru cta cac nha tam ly trén thé
gioi vé nhitng hau qua tiéu cyc ctia hanh vi
QRTD d6i véi nan nhan, nhiing cam xuc tai
dién nhiéu nhat 1a lo lang, tc gian, cing
théng, tui nhuc, mat tu tin, bAt man vé ca
nhan va nghé nghiép. Pong thoi, cac triéu
ching vé duong tiéu hda, dau dau, mat
ngl, budn non, chan an va sut can sau khi
bi QRTD tai noi lam viéc cling dwoc ching
minh ro rang’. Vé stic khoe tam than, van dé
nghiém trong nhat la r6i loan tram cam va
nhitng sang chdn tam ly khac®. Mdc du cd
thé xay ra trong mot thoi gian ngan hozc kéo
dai, nhung né van co thé dan dén nhiéu ton
thuong sau sic vé mat tam ly va khé phuc
hoi, dac biét la doi voi nhitng lao ddng n.
Hanh vi QRTD néu khong duoc ngan chan
kip thoi ¢d thé tao diéu kién cho cac hanh vi
xam hai nghiém trong hon nhu cudng hiép
hodc hiép dam xay ra.

Trong khi d6, cudng bitc lao dong la
“viéc dung vil lwc, de doa dung vil lyc hodc cic
thii dogn khic dé ép budc nguroi lao djng phdi lam
viéc trai i mudn cua ho” (khoan 9 Diéu 3 Bo
luat Lao dong nam 2019). Bay la hanh vi ép
budc mot nguoi lam viée trai véi y mudn ctia
ho, thuong di kem vdi cac diéu kién lam viéc
khac nghiét, khdng cé thti lao hoéc thti lao rat
thap va khong co su bao vé phap ly. Diéu nay
xam pham nghiém trong quyén tw do cia con
nguoi, c6 thé dan dén kiét ste, ton thwong
strc khoe cho nan nhan. Ca hai hanh vi cudng
btrc lao dong va QRTD déu la nhing hanh vi

® Chow S.Y. Chan DXKS., Lam C.B., Cheung S.F,
“Examining The Job-Related, Psychological, and
Physical Outcomes of Workplace Sexual Harassment: A
Meta-Analytic Review”, Psychology of Women Quarterly,
Vol 32(4)/2008, p. 362-376.

¢ Shaw M.A.E., Hegewisch M.P.A., Hess C. (2018),
Sexual harassment and assault at work: Understanding
the costs, Institute Women’s Policy Research, https://
iwpr.org/wp-content/uploads/2020/09/IWPR-sexual-
harassment-brief FINAL.pdf, truy cap ngay 09/3/2024.
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nghiém trong, xam pham quyén con nguoi va
gdy ra nhiing hau qua nghiém trong vé thé
chét, tinh than cho nan nhan. Do d¢6, khong
€6 co sO rd rang nao chitng té6 hanh vi cudng
btic lao dong nguy hiém nhiéu hon hanh vi
QRTD tai noi lam viéc, muc tién phat d6i véi
hanh vi QRTD tai noi lam viéc hién nay la “tte
15 triéu dong dén 30 triéu dong” twong doi
thap hon nhiéu so véi hanh vi cudng btic lao
dong “twe 50 triéu dong dén 75 triéu dong”.
Thém vao d6, hanh vi cudng bitc lao dong
la mot t6i danh dwoc quy dinh trong Bo luat
Hinh sy véi mtre hinh phat cao nhdt1a 12 nam
(Diéu 297 Bo luat Hinh sy nam 2015, stra doi,
b6 sung nam 2017) trong khi khong co toi
danh nao vé QRTD.

Thit ba, theo Nghi dinh s& 12/2022/ND-CP
hanh vi cudng btic lao dong ddi véi nguoi
giup viéc gia dinh nguy hiém hon so vdi
cudng buc lao dong ddi véi nguoi lao dong
khac nhung ché tai xt phat lai b?ang nhau. Cu
thé, quy dinh tai khoan 4 biéu 11 Nghi dinh
sO 12/2022/ND-CP “Phat tién tir 50.000.000
dong den 75.000.000 dong doi voi nguwoi sie dung
lao dong khi c6 hanh vi cwong birc lao dong hodc
nguoc dai nguoi lao dong nhwng chiwea dén mirc
truy cieu trdach nhiém hinh sw” la cao gan gap ba
so v6i sO tién phat hanh vi QRTD tai noi lam
viéc, nhung khoan 4 Biéu 30 quy dinh hanh vi
cudng btc lao dong nguoi gitp viéc gia dinh
bi phat tién ttr 50.000.000 dén 75.000.000 dong
la bing vdi s6 tién phat ctia hanh vi QRTD tai
noi lam viéc. Xét vé logic, ndi dung cta hai
diéu luat nay la chua phu hop. Trong cung
mot hanh vi, véi tinh chat, mic d6 vi pham
nhu nhau thi nan nhan la gitp viéc gia dinh
can ap dung murc x@ phat hanh chinh cao hon
so voi nhitng truong hop nan nhan la nguwoi
lao dong thong thwong. Boi 1€, gitp viéc gia
dinh thuong lam viéc trong moi treong khép
kin, riéng tw nén dé tré thanh nan nhan cua
cac hanh vi QRTD, cudng bttc lao dong. Cac
co quan hd tro nhuw cong doan, hdi phu nir
cting khong cd, cung vdi sy quan ly kém hiéu
qua cta cac co quan quan ly nha nuéc’. biéu
nay khién ho dé bi QRTD hoic cudng btc lao

7 Phan Thi Nhat Tai (2016), Phdp ludt vé chong lao dong
cwdng bive nhin tiv goc A9 phat trién toan dign, Luan an tién
si luat hoc, Hoc vién Khoa hoc xa hoi, tr. 11.
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dong va khé c6 nguoi bao vé, dan dén viéc
nguoi chu nha c¢6 thé lam dung quyén luc
ma khong so bi phat hién. Ngoai ra, nguoi
giap viéc gia dinh thuong la nhitng ca nhan
¢6 hoan canh kinh t& khé khan va phu thudc
vao chu nha vé ca cong viéc va noi ¢ nén ho
gdp rao can khi khiéu nai hanh vi vi pham cua
cht nha. Do vay, can c6 bién phap xtt ly manh
mé hon so voi nhitng nguoi lao dong thong
thuong d€ ngan chan, bao vé quyén loi cua
nguoi giup viéc gia dinh tot nhat.

Thit tw, nhiing quy dinh vé xt phat vi
pham hanh chinh d6i v6i hanh vi QRTD tai
noi lam viéc theo Nghi dinh s6 12/2022/ND-CP
chua day du, cu thé 1a thiéu cac hinh thirc x
phat b3 sung, thiéu cac bién phap khac phuc
hau qua di kem. Nhu da phan tich o trén,
hinh thitc cta hanh vi QRTD tai noi lam viéc
rat da dang, khong chi bao gom hanh vi tac
dong 1én thé chat ctia nan nhan ma con la hinh
thire qudy rdi phi 1oi n6i nhu phd bay cac “tai
liéu” khiéu dam. Do d¢, truong hop nay can
ap dung hinh thirc xir phat bd sung la tich thu
tang vat phuong tién vi pham hanh chinh hodc
budc thu hoi, ndp lai tai liéu, hinh anh khiéu
dam d6 dé chdm dut, ngan chan viéc tiép tuc
thiee hién hanh vi nay d6i véi nhitng nguoi
khac. Day la mot cach thiee dé bao vé quyén
ctia nguodi lao dong bang cach dit ra hanh lang
loai bo hanh vi vi pham, b6i thuwong ton hai va
bu dap loi ich da mat nham khac phuc lai tinh
trang ban dau®.

Thém vao d6, nhitng treong hop nguwoi
thuc hién hanh vi ¢§ tinh stta chita, cat ghép
hinh anh mang tinh chat tinh duc dua lén
mang hodc phan phat tai noi lam viéc khién
nan nhan cam thay xau ho, ty ti va &m anh.
Khi thong tin sai sw that dugc lan truyén, nd
c6 thé gay ton hai nghiém trong dén danh
du, nhan pham, tinh than va uy tin cua
nguoi do. Viéc dinh chinh cong khai gitp
khoi phuc lai danh tiéng cho nan nhan va
giam thiéu nhiing ton thwong tinh than cta
nan nhan, ngan chan sy lan truyén rong rai
hon cua thong tin sai sy that, bao vé nhitng
nguoi khac khéi bi anh huéng. Pong thoi,
viéc xin 16i cong khai gitup nguoi vi pham

8 Phan Thanh Ha, Co ché'phdp ly vé bdo hj cong din ¢ Vit
Nam, Nxb. Chinh tri Qudc gia Su that, 2024, tr. 41.
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nhan thtec rd hon vé hdu qua cta hanh vi
sai trai cua minh, tao ra ap luc va sy xau ho
ddi voi nguoi vi pham, dong nghiép, ban be
xung quanbh, ttr d6 thé hién thai d6 an nan va
khong tai pham. Do do, viéc budc nguwoi vi
pham phai dinh chinh thong tin sai sw that
va xin 18i cong khai 1a mot bién phap can
thiét dé giam bat ton thwong, phuc hoi lai
danh du va nhan phdm ctia nan nhéan, thé
hién sy hdi cai ctia ngwoi vi pham, ran de va
ngan chdn hanh vi tai pham, dong thoi gop
phan xay dung mot xa hoi khong dung tha
voi QRTD.

Thir ndm, & Viét Nam hién nay, ty Ié
ngudi nudc ngoai dén cong tac va lam viéc &
Viét Nam ngay cang tang. Do do6, nguwoi nwede
ngoai clng la chu thé c6 kha nang vi pham
QRTD tai noi lam viéc. Trong khi cac hinh
thirc xtt phat vi pham hanh chinh ¢ Viét Nam
chi 1a phat tién va chwa c6 hinh thic x( phat
bd sung la “truc xudt” thi hiéu qua dau tranh
phong chdng QRTD tai noi lam viéc chua triét
dé, boi nhiéu nguoi sdn sang bo tién ra ndp
phat dé tiép tuc vi pham nham mong mudn
thod man nhtng nhu cau “bién thai” cta
minh. Do d¢, trong treong hop nhitng nguoi
nudc ngoai ¢d hanh vi QRTD tai noi lam viéc
da bi xtt phat vé hanh vi nay ma con tiép tuc
vi pham khi chwa hét thoi han duoc coi la
chwa bi xt ly vi pham hanh chinh ma con vi
pham thi bi truc xuat.

Thit siu, theo quy dinh tai khoan 2 Diéu 125
B0 luat Lao dong nam 2019 thi ngwoi stt dung
lao dong ¢ quyén xur ly ky luat, sa thai nguoi
lao dong khi vi pham QRTD tai noi lam viéc
dwoc quy dinh trong ndi quy lao dong. Quy
dinh nay cting chwa chat ché va phu hop.
Nhiing truong hop doanh nghiép st dung
dudi 10 nguoi lao dong thi cting khong co
nghia vu phai ban hanh ndi quy lao dong bang
véan ban (khoan 1 Diéu 118 B) luat Lao dong
ndm 2019). Trong truong hop nay, nhitng
doanh nghiép d6 khong co co so phap ly dé xw
ly sa thai nguoi vi pham, ttr d6 anh hwedng triec
tié€p dén quyeén loi ctia nan nhan va moi truong
lam viéc. Trong khi & khoan 3 Diéu 8 B¢ luat
Lao dong nam 2019 quy dinh QRTD la hanh vi
bi nghiém cdm, can duoc ngan chdn va xu ly
nghiém minh.
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2.2. Mgt s6 dé xudt gép phin hodn thién
phdp ludt vé hanh vi qudy réi tinh duc tai noi
lam viéc

Thit nhadt, BO luat Lao dong can xac dinh
r0: “QRTD tai noi lam viéc la mot hinh thiec phin
bi¢t doi xwr dwa trén gici”. Boi 1€, QRTD tai noi
lam viéc chu yéu nhim vao phu n, nén ho
phai chiu sy doi x& bat lgi mot cach khong
can xung trong luc lwong lao dong’. Theo
Catharine MacKinnon trong tac pham noi
tiéng “Sexual Harassment of Working Women:
A Case of Sex Discrimination (Quay rdi tinh duc
lao dong nir: Mot truwong hop phin biét doi xir vé
Qi6i tinh)” nam 1979: Phu nit phai d6i mat voi
nhitng tinh hudng bat loi trong mdi treong
lam viéc nhu bi QRTD, diéu ma dong nghiép
nam khong phai trai qua. Do d6, ba cho rang
phu nit phai chiu QRTD nhuw mét phan trong
cong viec cua ho va nhitng nguoi phu nit bi
dat vao vi thé bat binh dfmg hon so véi nam
gi6i'’. Hon nita, nguyén nhan chinh gay ra
QRTD la sy bat binh dang gidi, khién cho
nguoi phu nit chdn cdng so khong duwoc ton
trong, ngang quyeén véi nam gidi. Viéc khang
dinh QRTD la mot hinh thite phan biét d6i xi
dua trén gidi gitip moi nguwoi hiéu rd hon vé
nguon goc cua hanh vi nay. N6 khong chi don
thuan la mdt hanh vi cd nhan ma con la biéu
hién ctia bat binh dang gidi va ap dat quyén
luc, dinh kién xa hoi lén mot gidi mot cach
c6 hé thong. Nhan thirc r6 ban chat QRTD tai
noi lam viéc 1a mét hinh thirc phan biét doi xu
dua trén gidi sé gop phan thay ddi cach nhin
nhan vé QRTD, tir d6 giam thiéu sy thiéu tin
twong vao nang luc va pham gia caa lao dong
nit, han ché thai dd d6 16i cho nan nhan va cd
vl phu nt 1én an, t6 cdo khi bi QRTD tai noi
lam viéc. Cudi cung, viéc xac dinh rd6 QRTD
la mot hinh thtec phan biét d6i xu sé giap
hoan thién khung phép ly vé binh dang gisi

° Deirdre McCann, “QRTD tai noi lam viéc: Phan tng
ctia qudc gia va quoc t&”, Biéu kién lam viéc va viéc lam,
80 2/2005, tr. 24. https://www.ilo.org/wemsp5/groups/
public/---ed_protect/---protrav/---travail/documents/
publication/wcms_travail_pub_2.pdf, truy cap ngay
09/4/2024.

10 MacKinnon C., Sexual Harassment of Working
Women: A Case of Sex Discrimination (Qudy réi tinh
duc lao dong nir: Mot truong hop phéan biét doi xte vé
gidi tinh), New Haven and London, Yale University
Press, 1979, p. 210.
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va chong phan biét d6i x&, dam bao su tuong
thich véi phép luat quoc té.

Thir hai, dé xuat tang muc tién phat doi
v6i hanh vi QRTD tai noi lam viéc & khoan 3
biéu 11 Nghi dinh s6 12/2022/ND-CP 1én thanh
“tir 50.000.000 dong dén 75.000.000 dong” vi tinh
chdt, mic d6 nguy hiém cta hanh vi cho nan
nhan va moi treong lam viéc, va xem xét hinh
st hda hanh vi QRTD tai noi lam viéc.

Thir ba, sO tién phat ¢ khoan 4 Diéu 30
Nghi dinh s6 12/2022/ND-CP can sta lai theo
huwéng tang muc tién phat d6i voi hanh vi
nguoi st dung lao dong cudng birc lao dong
la nguoi giup viéc gia dinh d€ phu hop khi so
sanh, d6i chiéu voi khoan 4 Biéu 11 trong cung
Nghi dinh. Tac gia dé xudt tdng s6 tién phat
¢ khoan 4 Biéu 30 Nghi dinh s¢ 12/2022/ND-
CP nhu sau: “Phat tién tir 75.000.000 dong dén
100.000.000 dong doi véi ngueoi sw dung lao dong
c6 hanh vi cwong birc lao dong doi voi nguoi lao
dong la nguoi gitip viéc gia dinh nhung chia dén
muec truy civu trdch nhiém hinh su”.

Thit tw, cac hinh thttc xt phat vi pham
hanh chinh d6i véi hanh vi QRTD tai noi lam
viéc can duoc b6 sung day du hon dé dam
bao tinh ran de, khac phuc va cong tac xtt phat
hiéu qua. Nghi dinh s6 12/2022/ND-CP can bd
sung thém hai hinh thttc x&t phat bo sung;:

- Tich thu tang vat phuong tién vi pham
hanh chinh hodc bugc thu hoi, nop lai tw liéu,
tai liéu, to roi, bai viét, hinh anh dung dé vi
pham hanh chinh d€ cham duat, ngan chén
viéc tiép tuc thuc hién hanh vi nay d6i voi
nhitng ngwoi khac;

- Truc xudt ap dung véi nguoi nude ngoai.

Thém vao do, can bo sung thém cac bién
phép khac phuc hau qua 1a cai chinh thong tin
sai sy that hodc nham 1an va budc xin 16i cOng
khai (néu nan nhéan c6 yéu cau).

Thir nidm, can bd diéu kién “duwoc quy dinh
trong ndi quy lao dong” & khoan 2 Diéu 125 Bo
luat Lao dong nam 2019 dé bao dam nhiing
don vi duoc phép khong ban hanh noi quy
lao dong c6 thé xi ly sa thai d6i véi nguoi lao
dong c6 hanh vi QRTD tai noi lam viéc.

Két luan

QRTD tai noi lam viéc la hanh vi nguy
hiém cho ngwoi lao dong va mdi treong lam
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viéc va do d6, can c6 nhitng quy dinh phap
luat diéu chinh d€ phong ngtra, ngan chdn va
xtt ly hanh vi nay. Nhin chung, phap luat Viét
Nam co ban da quy dinh day dua nhung van
con ton tai mot s6 diém bat cap, chua phu hop
v6i phap luat quéc té va thuc tién ¢ Viet Nam,
can duoc cai thién trong thoi gian t6i./.
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