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Tém tat: Trong nhiing nim qua, Viét Nam da dat dwoc nhteu thanh tyu quan trong vé phat trién
kinh t6'nho vdo viéc day manh mo cira, hdi nhdp kinh té quoc té tich cuc tham gia mang luoi cic hiep
dinh thu’o*ng mai ty do thé'hé méi. Mot trong nhiing noi dung quan trong ctia cdc hiép dinh do la quy
dinh vé cdc nguyén tdc xdc dinh xudt xit hang héa dé dugc hu’ong mifc thué sudt wu ddi. Tuy nhién,
hdnh vi gian lgn xudt xit hang héa va viéc xir ly gian lgn xudt xit hang héa da tré thanh vin cfe dung
chit ij trong thoi gzan vita qua 6 Viét Nam. Bai viét trinh bay thuc trang phdp ludt Viét Nam vé xit Iy
gian lgn xudt xit hung hoa, tir do trinh bay cdc g1a1 phép nham hodn thién phap ludt vé vin dé trén.
Pham vi nghién cifu chi giGi han trong cdc ché’tai hanh chinh, khong bao gom hinh sy hay din sy.
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CURRENT SITUATION AND SOLUTIONS TO IMPROVE THE LAW ON
HANDLING FRAUD OF GOODS ORIGIN IN VIETNAM

Abstract: In recent years, Vietnam has got many important achievements in economic
development thanks to the promotion of opening up, integrating into the world economy, and
actively participating in the network of new-generation free trade agreements. One of the key
contents of the agreements is the regulation on the principles of determining goods origin to
enjoy preferential export tax rates. However, the act of fraud of goods origin and the handling of
this act have become a notable issue in recent times in Vietnam. This article presents the current
status of Vietnamese law on handling fraud of goods origin, thereby presenting solutions to
improve the law on the above issue. The scope of the study is limited to administrative sanctions,

not including criminal or civil sanctions.
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1. Thuc trang phéap luat vé xir ly gian 14n
xuat x& hang héa ¢ Viét Nam

1.1. Thuc trang vé chiing nhdn xudt xit
hdang héa

Trong qua trinh nhap khau, cac co quan
hai quan yéu cau chiing nhan xuat xi dé€ xac
dinh mtc thué suat ap dung cho hang hoa do,
dua trén xudt xit dwgc ghi trong chiing nhan.
Trong qua trinh xuat khau, nha xudt khau can
dam bao cung cdp chiing nhan xuat x& dung
quy dinh dé hang hda ctia ho duoc huong loi
ich ttr cac hiép dinh hodc tranh bi ap dung cac
bién phap han ché thuwong mai. Viéc xac dinh
chiing nhan xuat x hang héa dién ra thong
qua mot qua trinh ¢d cac budc cu thé, dat ra
tiéu chuan va cac diéu kién ma san pham can
dap tng dé€ duoc coi la c6 xuat xi¢ tir mot qudc
gia nhat dinh. Chiing nhan nay sé néu rd san
pham co6 xuat x& tir dau va doi khi cung cap
thong tin chi tiét vé cach san pham dap ung
cac quy téc xuat xt. C6 hai loai quy téc xuat
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xt chinh, d6 1a “quy tac xuat x& wu dai” va
“quy tac xuat xit khong wu dai”.

- Quy tdc xudt xiz wu ddi (Preferential Rules
of Origin): Day 1a cac quy tac duoc 4p dung
cho hang héa trong khuén kho cac hiép dinh
thuwong mai tie do hodc cac thoa thuan thwong
mai wu dai khac. Muc dich cta quy tac nay
la d€ xac dinh liéu hang hoa c6 du diéu kién
hwong cac wu dai thué quan dwa trén xudt x
ctia chung hay khong.

- Quy tdc xudt xir khong wu dai (Non-
Preferential Rules of Origin): Duwoc dap dung
cho cac muc dich khac ngoai cac hiép dinh
thwong mai wu dai, chang han nhu 4p dung
cac bién phap phong vé thuwong mai (chéng
ban pha gia, chong tro cdp, bién phap tu vé),
théng ké thuong mai, va cac quy dinh vé gan

* Email: Kimligon128@gmail.com
Thac syj, Cuc Hai quan; Nghién citu sinh Khoa Phdp ludt
Kinh té, Truong Dai hoc Ludt Ha N§i
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nhan xuat xt. Quy tac nay xac dinh qudc
gia nao la qudc gia xuat x&t cua hang hdéa ma
khong lién quan dén bat ky wu dai thué quan
nao, va thuwong duwa vao tiéu chi “san xudt
cudi cung” hodc “thay ddi phan loai thué
dang ké” dé xac dinh xuat xu.

Viét Nam hién nay da ky két nhiéu hiép
dinh vdi twe cach thanh vién cia ASEAN (Hiép
hoi cac qudc gia Pong Nam A) hodc véi tw
cach riéng cung Trung Qudc, Nhat Ban, Han
Qudc, An Do, Australia, New Zealand, Chile,
EU... Do d6, quy tic xudt x&t wvu dai da dang
hon han so véi quy tac xuat xt khong wu dai.
Dac biét, hang hda xuat khau, nhap khau gitra
Viét Nam va Nhat Ban hién nay c6 thé duoc
xac dinh xudt x& dya trén ba quy tic xuat x&
wu dai (GSP, AJCEP, VJEPA).

Déi voi quy tac xudt xit khong wu dai,
phap luat hién hanh quy dinh tai Chuwong I1I,
Nghi dinh s 31/2018/ND-CP ngay 08/03/2018
cua Chinh phu quy dinh chi tiét Luat Quan
ly ngoai thuwong vé xuat x& hang hoda (sau day
goi la Nghi dinh s6 31/2018/ND-CP); trong
d6 c6 cac quy dinh vé hang hda cé xuat xi
thuan tay, hang hoéa cé xuat x& khong thuan
tuy, giai thich vé cdng doan gia cdng, ché
bién don gian.

Bo Cong Thuong ban hanh Thong tu s6
05/2018/TT-BCT ngay 03/04/2018 quy dinh vé
quy tac xuat xit hang hoa va ké khai xuat xt
do6i voi hang hoa xudt khdu, hang héa nhap
khau (duoc stra doi, b6 sung tai Thong tu s
44/2023/TT-BCT). Thong tu duoc ap dung doi
v6i thuong nhan, co quan, to chiec cap Gidy
chting nhan xuat xi hang hda; cac co quan,
to chuc, ca nhan khac c6 hoat dong lién quan
dén xudt xit hang hoa. B Tai chinh ban hanh
Thoéng tu s8 33/2023/TT-BTC ngay 31/5/2023
quy dinh vé x4c dinh xudt x& hang hda xuét
khau, nhap khau.

Hang héa dap ting xut xt Viét Nam sé
duoc Bo Cong Thuwong cap hodc co quan, t6
chtre cap Giady chitng nhan xudt x& hang hoa
duoc Bo Cong Thuong ty quyén. Bo Cong
Thwong cho phép thuwong nhan ty ching
nhan xudt x&t hang hoéa va trong truong hop
nay, B Cong Thuong sé c¢d van ban chap
thuan cho thuwong nhan tw chiing nhan xudt
xt hang héa xuat khau. B Tai chinh c6 trach
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nhiém huwdng dan viéc kiém tra, xdc minh
xudt xit hang héa xuat khau, nhap khau khi
thwc hién thu tuc hai quan theo quy dinh cta
phép luat vé hai quan.

Cac t6 chirc va ca nhan thuong thuc
hién gian 1an xudt x& hang hoéa dé truc loi tie
chinh sach thué€ vu dai hoac lra d6i nguoi
tiéu dung, mot hinh thirc gian lan thirong mai
ngay cang phat trién véi quy mo xuyén qudc
gia. Theo tai liéu “Recognizing and Preventing
Commercial Fraud” (Nhan biét va phong
ngtra gian lan thwong mai) cua Ban thu ky
UNCITRAL nam 2013, ¢6 23 dau hiéu nhan
biét gian 1an thuwong mai, bao gom viéc thay
ddi ngudn gdc xudt xtt bang cach chuyén tai
hang qua nudc c6 thué thdp hon, thdo roi va
lap rap san pham & nuée khac, hoéc thay doi
ma HS (ma sd phan loai hang héa) dé€ tranh
thué. Gian lan nay khong chi vi pham cac
quy tac xudt xt va quy dinh hai quan trong
cac thoa thuan qudc t€ ma con duoc dung
dé lan tranh cac bién phép phong vé thuong
mai, lam giam hiéu qua ctia chung va gay
thiét hai cho cdc chu thé kinh doanh chan
chinh, dong thoi dat duoc loi thé thwong mai
bat chinh. Ddc biét, cac hanh vi gian lan xuat
xt hang hda duoc sit dung nhiéu trong lan
tranh cac bién phap phong vé thwong mai
trong thwong mai hang héa qudc t€. Theo
d6, lan tranh bién phap phong vé thuong
mai la hanh vi thay d6i nguon goc xuit xiv hodc
loai hang hoéa dé tranh bién phap phong vé
thwong mai dang 4p dung, tir d6 lam giam
hiéu qua ctia cdc bién phap nay.

Cac hanh vi gian lan xuat x& hang héa
bao gom hai nhom:

(i) Hanh vi gian ldn xudt xir doi véi hang hoa
nhdp khiu, san xudt, kinh doanh trong nirdc:

- Doanh nghiép nhap khau hang hoa tt
nudc ngoai nhung trén nhan hang hoa khong
thé hién nhan hiéu, xuat xi&. Khi dua ra luu
thong, tiéu thu ndi dia thi thay nhan moi ghi
“Made in Vietnam”, “San xuat tai Viét Nam”,
“Xuat x& Viét Nam”...

- Hang héa dugc san xudt tai nudc ngoai
khi nhap khau vé Viét Nam da ghi sdn dong
chit “Made in Vietham”, “San xuat tai Viét
Nam”, “Xuat x& Viét Nam”... hodc trén san
pham, bao bi san phdm, phiéu bao hanh thé
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hién bang tiéng Viét cdc thong tin vé nhan
hiéu, dia chi tru so, trang web, trung tam bao
hanh tai Viét Nam, d€ Itra d6i nguoi tiéu dung
d¢6 la san pham chat lugng cao duoc san xuat
trong nudc.

- Doanh nghiép khai nhap khau céc loai
linh kién/nguyén vat liéu dé€ san xudt, gia
cong, lap rép dé tiéu thu trong nudc nhung
thuc chét la san pham gan nhu hoan chinh,
khong trai qua cong doan gia cong, san xuat
hodc chi trai qua cong doan gia cong, 1ap rap
don gian, khong dap ting tiéu chi xudt x& theo
quy dinh. Tt d6 gan mac “Made in Vietnam”,
“San xuat tai Viét Nam” dé€ ltra doi nguoi tiéu
dung, Iwu thong trong nuwde.

- Loi dung viéc phan ludng mién kiém
tra thuc t€ hang hda dé€ gian lan vé so lugng,
chung loai, xudt x&; khai sai, khong khai bao
trén to khai nhan hiéu cua hang héa nhap
khau; tra tron hang hoéa vi pham va hang hda
khong vi pham dé nhap lau.

- Loi dung loai hinh qua canh d€ van
chuyén hang gia, hang xam pham quyén so
htru tri tug, gia mao xuat x& Viét Nam...

(i) Hanh vi gian Idn xudt xi¢ doi voi hang
héa xudt khdu, chuyén tdi bat hop phdp

- Doanh nghiép nhdp khau nguyén vat
liéu, ban thanh pham, linh kién, cum linh kién,
phu tuing vé Viét Nam dé€ gia cong, 1ap rap, san
xudt thanh phdm hoan chinh nhung thuc t€ chi
trai qua cong doan lap rap don gian khong dap
tng tiéu chi xuat xi Viét Nam theo quy dinh
tai Nghi dinh s6 31/2018/ND-CP. Tuy nhién,
doanh nghiép van khai xuat xt Viét Nam trén
to khai xuat khau va trén nhan hang hoa.

- San pham cua doanh nghiép khong
du diéu kién xin xuat x¢ Viét Nam, nhung
doanh nghiép van cd tinh lam sai léch bang
cach: Cat giam s6 luong nguyén vat liéu
khong cé xudt xt cdu thanh nén san pham,
hodc giam tri gia cia mot s6 nguyén vat liéu
dé€ san phdm dat Ham luwong gia tri khu vuce
(RVC); Ty thay d6i va khai bao hang hda vao
ma HS sao cho dat tiéu chi xudt x&t chuyén
d6i ma (CTC)...

- Thanh 1ap nhiéu céng ty, mdi cong ty
nhap khdu mét s6 cum linh kién, phu tung
hodc bo phan thao roi dé lép rap hodc ban cho
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cong ty khac thuc hién gia cong, lap rap cong
doan don gian khong dap tng tiéu chi xuat
xtt Viét Nam nhung lai ghi “San xudt tai Viét
Nam” hodc “Xuat x Viét Nam”.

Mdi hanh vi gian 1an xudt xt hang héa
déu c6 nhing hinh thirc ché tai cu thé duoc
quy dinh trong Nghi dinh xt* phat vi pham
hanh chinh c6 lién quan.

1.2. Thuc trang vé thim quyén xi Iy gian
lan xudt xit hang héa

Theo quy dinh ctia Luat Quan ly ngoai
thuong nam 2017, Nghi dinh s6 31/2018/ND-CP,
Thong tu s6 05/2018/TT-BCT (dwgc stra doi,
bd sung tai Thong tw 44/2023/TT-BCT), viéc
cap Gidy chiing nhan xuét xt hang hda, kiém
tra, xac minh d6i véi chiing tir chitng nhan
xuat xit hang héa thudc tham quyén ctia Bo
Cong Thueong va Bo Tai chinh.

- Bo Cong Thuong huéng dan viéc kiém
tra, xac minh xudt x¢ hang hoéa xuat khau
trwede va sau khi cap Gidy chtiing nhan xudt
xt hang héa va viéc tu chitng nhan xuat x&
hang hda xudt khiu cua thuwong nhan, ciing
nhw xac minh xudt x& hang héa cua thuwong
nhan nhap khau.

- Bo Tai chinh hudng dan viéc kiém tra,
xac minh xuat xit hang hda xudt khau, nhap
khau khi thyc hién thu tuc hai quan theo quy
dinh ctia phap luat vé hai quan.

Trong qua trinh thuc thi cong vy, viéc xt
ly cac hanh vi gian lan xudt x& duoc quy dinh
tai cac van ban phap luat nhu: Nghi dinh s6
98/2020/ND-CP ngay 26/8/2020 cua Chinh pht
quy dinh xt phat vi pham hanh chinh trong hoat
dong thuong mai, san xuat, budn ban hang gia,
hang cdm va bao vé nguoi tiéu dung (duoc stra
ddi, bd sung tai Nghi dinh s 17/2022/ND-CP),
sau day goi 1a Nghi dinh s6 98/2020/ND-CP;
Nghi dinh s6 128/2020/ND-CP ngay 19/10/2020
cua Chinh phu quy dinh xt( phat vi pham hanh
chinh trong linh vuc hai quan (duoc stra d6i, bd
sung boi Nghi dinh sd 102/2021/ND-CP), sau
déy goi 1a Nghi dinh s 128/2020/ND-CP.

(i) Quan ly thi truong, thdm quyén xw ly
vi pham gian 1an xudt x&t hang hoa duwoc quy
dinh cho Ddi treong tdi Cuc truong Cuc Quan
ly thi treong voi cac hinh thite phat tién toi da
100.000.000 dong déi véi ca nhan, 200.000.000
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dong d6i véi t& chiic va cac bién phép khac
phuc hdau qua khac.

(i) Co quan Hai quan, twong tw nhuw quan
ly thi truong, thdm quyén xt ly vi pham
gian 1an xudt x&t hang hda lién quan téi xuat
khau, nhap khau duoc quy dinh tir cap cong
chtrc Hai quan tdi Cuc treong Cuc Hai quan.
Tuwong tng la cac hinh thitc xtt phat tit canh
cao; phat tién tir 500.000 dong téi 100.000.000
dong do6i voi ca nhan, 200.000.000 dong doi
véi td chiec; Tich thu tang vat vi pham hanh
chinh; Ap dung céc bién phap khéc phuc hau
qua nhu: Budc dua ra khoi lanh tho Viét Nam
hoac budc tai xudt hang hda gia mao doi véi
hanh vi nhap khau hang gia...

Co thé thdy, quy dinh tham quyén x ly
hanh vi gian 14n xuat x& hang hoéa ctua Viét
Nam ciing teong dong nhuw cac qudc gia khéc
trén thé gidi. Cac qudc gia déu phan cdp, phan
quyeén, phan cong nhiém vu cha yéu cho co
quan hai quan, cac co quan quan ly chat luong
san pham va dac biét la cac Bo thugc Chinh
phti, quan ly chuyén mén. Vi du: O Nhat Ban,
thdm quyén x& phat hanh vi gian 1an xuat x&
hang hoéa thudc vé Co quan Hai quan Nhat
Ban; BO Kinh té, Thuwong mai va Cong nghiép
(METI) ¢6 tham quyén xt&t phat cac hanh vi vi
pham phap luat vé xudt x& hang hoa trong
san xudt va kinh doanh; Co quan Tiéu chuan
San pham Nhat Ban (JIS) tham gia vao viéc xtr
ly cac hanh vi vi pham lién quan dén xuat xu,
dac biét néu san phdm do can dat tiéu chuan
nhat dinh'.

O Hoa Ky, thdim quyén xtt phat hanh vi
gian 1an xuat x& hang héa rat rong va bao gom
nhiéu co quan khac nhau, tuy thudc vao loai
hang hoda va tinh chat vi pham. Vi du nhw Cuc
Hai quan va Bao vé Bién gid¢i Hoa Ky (CBP) c6
trach nhiém ngan chan va xt ly gian lan xuat
X tai cac ctra khau nhap canh. CBP kiém tra
va xac minh xudt xt cia hang hoa nhap khau
dé dam bao tuadn thu cac quy dinh vé thué
quan va thwong mai*. B0 Thwong mai Hoa
Ky c6 thé diéu tra va ap dung cac bién phap
chong ban pha gia va chong tro cdp lién quan

! Frohsin Barger Walthall & Bucy, Country of Origin,
https://frohsinbarger.com/customsfraud/country-of-
origin-fraud/, truy cap 23/5/2024.

2 https://www.cbp.gov/.
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dén gian 1an xuét xt, nham bao vé cac nganh
cong nghiép trong nudc khoi s canh tranh
khéng céng bing®. Uy ban Thuong mai Lién
bang (FTC) c6 thdm quyén xt ly cac truong
hop gian 1an xuat x trong quang cao va nhan
mac san phdm, nham bao vé nguoi tiéu dung
khoi nhitng thong tin sai léch®. Cac co quan
nay phdi hgp v6i nhau dé xtt ly cac van dé
lién quan dén gian 1an xudt x&, bao vé nganh
cong nghiép va nguoi tieu dung Hoa Ky.

1.3. Thuc trang vé cdc chétdi xit phat doi
v6i hdnh vi gian ldn xudt xit hang héa

Cac hanh vi vi pham vé xuat x& hang
hoa trong hoat ddong xudt khdu, nhap khau
va ché tai xit phat duoc quy dinh trong
Nghi dinh s6 128/2020/ND-CP va Nghi dinh
s6 98/2020/ND-CP. Ché tai cu thé ddi voi
tieng hanh vi gian 1an xudt x& nhw sau:

(i) Vi pham quy dinh vé khai hai quan

Vi pham ké khai hai quan sai xudt x&
hang hoéa duoc quy dinh tai Diéu 8 Nghi dinh
s0 128/2020/ND-CP. Cac hanh vi nay chi bi
phat néu gia tri tang vat trén 10.000.000 dong.
Khai sai xuat xtt doi v6i hang hoa qua canh,
chuyén khdu hoac hang héa trung chuyén;
hang hoéa trong khu phi thué quan: phat tt
2.000.000 dong dén 4.000.000 dong. Khai sai
xuat xit d6i véi hang hoa xuat khau, nhap
khau mién thué hoic khong chiu thué: phat
ttr 3.000.000 dong dén 5.000.000 dong. Khai
sai xuat xit hang hda dwa vao kho ngoai quan,
kho bao thu€, hoac tir kho dua ra nwdc ngoai:
phat ttr 5.000.000 d6ng dén 10.000.000 dong.

(ii) Vi pham quy dinh vé khai thué

Theo Biéu 9 Nghi dinh s6 128/2020/ND-CP,
cac hanh vi khai sai xuat xtt hang héa dan dén
sw chénh léch trong s6 tién thué€ phai ndp hodc
s6 tien thué duoc mién giam, hoan, khong thu
thi bi x phat ttr 10% dén 20% trén so tién thué
khai sai. Tuy nhién, viéc phat chi ap dung khi
sO tién thu€ chénh léch tr 500.000 dong/to
khai hai quan d6i v6i ca nhan va tir 2.000.000
dong/to khai hai quan d6i vdi t6 chirc.

Nghi dinh s6 128/2020/ND-CP cling quy
dinh rd rang ché tai x(¢ phat theo tirng hanh
vi va giai doan, tdng tinh minh bach va thuan

* https://www.commerce.gov/.
* https://www.ftc.gov/.
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tién cho co quan quan ly ap dung. Bong thoi,
da cai tién bang cach giam trlr trach nhiém cho
doanh nghiép khi tu phat hién va stra sai truedc
khi vi pham duoc co quan nha nuede phat hién,
thé hién sy nhan van hon so vdi cac nghi dinh
trudc nhue Nghi dinh s6 97/2006/ND-CP ngay
15/9/2006 ctia Chinh pht quy dinh viéc &p dung
hinh thac x@ phat truc xuat theo thu tuc hanh
chinh va Nghi dinh s0 45/2016/ND-CP ngay
26/5/2016 cua Chinh phu stra d6i, bd sung mot
sO diéu cua Nghi dinh s6 127/2013/ND-CP ngay
15/10/2013 ctia Chinh pha quy dinh xt phat vi
pham hanh chinh va cudng ché thi hanh quyét
dinh hanh chinh trong linh vic hai quan.

(iit) Xir phat d6i v6i hanh vi tron thué’

Hanh vi tron thu€'lién quan dén gian 1an
xuat xt hang héa nhap khau ttr khu phi thué
quan vao noi dia, bao gom khong khai hodc
khai sai xudt xtt, dugc co quan hai quan phat
hién qua thanh tra, kiém tra sau théng quan.
Khi ca nhén, t6 chitc vi pham khong nop du
s0 tién thué theo quy dinh trudc khi 1ap bién
ban vi pham, ho sé bi phat tién va budc nop
du s6 tién thué tron. Theo Diéu 14 Nghi dinh
58 128/2020/ND-CP, mtic phat 1a mdt (01) lan
sO tién thu€ tron néu khong cé tinh tiét tang
nang; néu cd tinh tiét tang nang, muc phat
tang 0,2 Tan cho mdi tinh tiét nhung khong
vuot qua ba (03) Ian sd tién thué bi tron.

(iv) Xudt khdu, nhdp khdu, kinh doanh tam
nhdp, tdi xudt, qud canh, chuyén khiu hang héa
Qid mao xudt xi¢ Vit Nam

Diéu 17 ctia Nghi dinh s6 128/2020/ND-CP
quy dinh cac bién phap xu ly ddi véi cac
hanh vi gia mao xudt x hang héa Viét Nam
trong cac hoat dong xuat khau, nhap khau,
tam nhap, tai xudt, qua canh va chuyén khau.
Cac hinh thtic xtt phat bao gom phat tién va
tich thu tang vat vi pham, trit treong hop
tang vat da duogc ap dung cac bién phap khac
phuc hau qua khac. Mtc phat tién dao dong
tir 10.000.000 dng dén 100.000.000 dong, tiry
theo s6 luwong va gia tri ciia hang hoa gian lan,
véi gia tri tang vat tir dudi 30.000.000 dong
dén 100.000.000 dong trd 1én.

(v) Gid mao xudt xit, tdy x6a, sira chita Gidy
chirng nhan xudt xiv hang hoa, cung cdp tai ligu
khong dving sw thit cho co quan cd tham quyén
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Ché tai xtr phat d6i v6i nhom hanh vi
gian lan nay duoc quy dinh tai Diéu 44 Nghi
dinh s6 98/2020/ND-CP, bao gom phat tién
va hinh thtic xt phat b6 sung cting nhu bién
phap khac phuc hau qua. D&i véi hinh thitc
phat tién, mtc phat t6i thiéu la 10.000.000
dong, murc phat toi da la 70.000.000 dong. Cac
hanh vi nhu tay x0a, stta chita lam sai léch
ndi dung Gidy chiing nhan xudt x& hang hda
hodc chiing tir tu chitng nhan xudt x& hang
héa hodc van ban chap thuan tu chiing nhan
xuat x& hang hoéa duoc co quan c6 tham
quyeén cdp, bi phat tién ttr 10.000.000 dong
dén 20.000.000 dong. D6i véi hanh vi cung
cap cac tai liéu, ching tir khong diung su that
véi co quan, td chic c6 tham quyén khi dé
nghi cap hodc xac minh Gidy chiing nhan
xuat xit hang hoda, bi phat tién ttr 20.000.000
dong dén 30.000.000 dong. D6i voi hanh vi
st dung Gidy chiing nhan xuat x& hang hoa
hodc chiing tir tu chiing nhan xudt x& hang
hoa gia trong treong hop khong bi truy ctru
trach nhiém hinh sy, bi phat tién t&r 50.000.000
doéng dén 70.000.000 dong. Ngoai ra, cac hanh
vi nay cling chiu cac hinh thitc xt¢ phat b6
sung nhu tich thu tang vat va cac bién phép
khéc phuc hau qua, bao gom budc ndp lai loi
ich bat hop phdp va cai chinh thong tin sai
léch vé xuat x& hang hoa.

Co6 thé thady han ché cta cac quy dinh
lién quan t6i xw ly gian 1an xuat x& hang hoa
la viéc kiém tra ho so xin cdp ching nhan
xuat xtt con chua chat ché, doanh nghiép nop
ching tir khong hop 1€, stt dung cac ching tir
gia hoac quay vong chiing tir... va dac biét 1a
murc ché tai x ly con qua nhe.

1.4. M6t s6 han ché, vuéng mc trong cdc
quy dinh phdp ludt vé xi Iyj gian lan xudt xit
hang héa

Thir nhit, quy dinh vé xudt xt hang hoa
chua cu thé, viéc xac dinh hanh vi gian lan
xudt xit hang hoa con khé khan. Cu thé:

(i) Co ch€ ty chiing nhan xuat x& con
twong d6i maoi voi Viét Nam. Nudce ta méi chi
biét dén co ché nay trong thoi gian 10 nam tro
lai day, khi ASEAN bat dau dam phéan va thuc
hién chuwong trinh thi diém vé ty chiing nhan
xudt x1t d6i vdi nha xuat khau du diéu kién
trong khuon kho Hiép dinh Thuong mai hang
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héa ASEAN (ATIGA). Do d6, hién nay chua
c6 van ban phap luat nao quy dinh cu thé vé
tieu chi thwong nhan duoc tue chitng nhan
xuat xt hang hoda, co quan ¢ tham quyeén xét
duyét ho so dé nghi cdp Van ban chdp thuan
tw chiing nhan xuat x&, hinh thirc chiing ttr tw
chting nhan xudt x& hang hoa.

(i) Cum tr “gian lan xudt x& hang hoa”
duoc st dung khéa pho bién. Tuy nhién, chua
c6 van ban phdp luat nao giai thich thuat
nglt “gian lan xuat x& hang héa” va néu cu
thé cac hanh vi duoc coi la “gian lan xudt x&
hang héa”. Tuong tu nhu vay, Diéu 17 Nghi
dinh s 128/2020/ND-CP quy dinh xt¢ phat vi
pham hanh chinh ddi véi hang hoa gia mao
xuat x& Viét Nam. Tuy nhién, chuwa c6 van ban
nao quy dinh cu thé vé “gid mao xuit xit”, viéc
xac dinh hanh vi gia mao con khoé khan.

Thit hai, quy dinh vé ch€ tai x&t phat d6i
véi vi pham vé gian 1an xuat x& con chua da
sttc ran de.

Ché tai xtr phat tién t6i da chi la
100.000.000 d6ng, mtrc trung binh cac hinh
thire ché tai tir 1.000.000 — 10.000.000 dong.
Trong nhiéu treong hop, doanh nghiép san
sang, chdp nhan mtc phat néu trén so véi loi
nhuén vo cung 16n tir viéc gian lan xuat xa.
Ché tai xu phat nhe sé khong du sttc ran de
d6i v6i cac doanh nghiép ¢4 tinh lam sai dé
truc loi. Pay la van dé quan trong, 6 cac qudc
gia khac, phap luat quy dinh hanh vi gian
lan vé xuat xt ctia hang héa ¢ thé dan dén
hinh phat nghiém khac. Vi du nhu ¢ Hoa Ky,
nhitng hanh vi nhu go bo, lam hu hai, pha
hoai hodc thay d6i nhan xuat x& trén hang
hoéa nhap khau c6 thé bi xir phat 1én dén 5.000
USD va/hodc tu giam dén mot ndm. Viéc
khong tuan thu cac quy dinh vé nhan mac,
xuat xt hang héa c6 thé dan dén nhiing rac
roi phap ly dang ké, bao gom ca kha nang bi
truy t0 theo Pao luat False Claims Act, néu
hanh vi d6 anh hudng dén cac giao dich véi
Chinh phu. Trong mét s6 truong hop, doanh
nghiép co thé bi phat 1én téi 500.000 USD cho
mdi [an vi pham?®.

> CCBJ (2006), Failure To Properly Report Product Origin
Can Result In Substantial Penalties, https://ccbjournal.com/
articles/failure-properly-report-product-origin-can-result-
substantial-penalties, truy cap ngay 23/5/2024.
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Thit ba, quy dinh con chong chéo vé tham
quyeén, bo mdy hanh chinh trong xt ly gian
1an xudt xt hang hoa.

Co quan Hai quan la co quan chiu trach
nhiém d6i véi hang héa xuat khau, nhap
khau. Tuy nhién, trong qud trinh lam thu
tuc hai quan, néu phat hién truong hop
nghi ngo gian lan xudt x&, sé phai c¢é van
ban dé nghi xac minh ¢ co quan c6 thim
quyeén cap gidy ching nhan xuat x&. Trong
nhiéu treong hop, diéu nay mat nhiéu thoi
gian, cong stc.

Pé tién hanh thanh tra, kiém tra gian lan
xuatxt trong thi truong noi dia, co quan Quan
ly thi treong gite vai tro chu tri. Tuy nhién, cac
Iwc lwong chitc nang nay chi mdi ding lai 6
chd giai quyét nhitng van dé ndi com ma chua
trién khai mot cach can co xw ly ban chat cua
vi pham la doanh nghiép gian doi.

2. Giai phap hoan thién phap luit vé xu
1y gian 1an xu4t x@ hang hoa ¢ Viét Nam

Thir nhdt, dinh hudéng va tién hanh xay
dung mot co ché chiing nhan xuat xt chung,
phu hop céac yéu cau cta cac FTA ma Viét
Nam la thanh vién.

Dé dam bao tinh dong bd, cac nha hoach
dinh chinh sach Viét Nam c6 thé tich hop
nhitng quy dinh chung lién quan dén ching
nhan xuat x& hang hoa hién dang nim rai
rac trong nhiéu van ban quy pham phap luat
khac nhau vao cung mot khung quy dinh
thong nhat. Diéu nay sé giup doanh nghiép
dé dang tiép can thong tin hon.

Dai véi co ché tu chiing nhan xudt x&
hang hoa hién dang duoc quy dinh rai rac
trong cac thong tu huwéng dan cho ting FTA
ma Viét Nam la thanh vién, cac nha hoach
dinh c6 thé tich hop quy dinh lién quan dén
diéu kién voéi nha xuat khau tu chtiing nhan
xuat xtt cho cdc FTA ma Viét Nam tham gia
(CPTPP, ATIGA, EVFTA) vao mot khung quy
dinh chung. N6i dung co ban gom: nhitng tiéu
chi co ban dé€ nha xuat khau duwoc ty ching
nhan xudt x& nhu ma sd ty ching nhan xuat
xt; kinh nghiém xuat khau; thong tin vé hang
héa tu chitng nhan xuat xt, quy tac xuat xt
ma hang hda ap dung...; va co ché xac minh
hang hoa.
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Thit hai, hoan thién quy dinh vé hanh vi
gian lan xuat xit hang hoa cting nhw nghia vu
cta cac bén cd lién quan.

Dé hoan thién cac quy dinh nay, nha
lam ludt nén co6 sy phan loai va quy dinh ro
rang vé cac hanh vi gian lan xuéat x&, vi du
nhu dinh nghia thé nao 1a hanh vi gia mao
tai liéu xuat x¢, thé nao la hanh vi khai bao
sai thong tin vé ngudn gdc san pham... Viéc
dinh nghia cu thé tung loai vi pham sé giup
co quan quan ly dé dang xac dinh dting hanh
vi vi pham, tit d6 x ly chinh xac, dam bao
tinh cong bang va ding mic d6 nghiém
trong. Ngoai ra, can ¢6 nhiing quy dinh lam
ro trach nhiém cua khong chi cac nha san
xudt, ma con cta cac trung gian thuwong mai
nhu cong ty logistics, cling nhu cac co quan,
t6 chitc c6 tham quyén cdp ching nhan xuat
x&, tt d6 c6 nhitng quy dinh vé mtc phat
riéng néu c6 nhitng hanh vi ti€p tay hodc che
gidu hanh vi gian lan. Diéu nay gitp cac bén
lién quan y thitc 16 hon vé trach nhiém cua
minh va tdng ceong sy minh bach.

Thir ba, b6 sung thém hinh thirc xt ly
gian lan xudt x& hang hda va tang muc ché
tai xt phat.

Can quy dinh thém hinh thic xt phat bo
sung nham dam bao tinh ran de va phit hop
v6i muc d6 vi pham. D&i véi cac hanh vi vi
pham nghiém trong nhung chua dén murc xt
ly hinh su thi can ap dung muic phat tinh trén
ty 1é nhat dinh cua gid tri hang hda vi pham
nham dam bao tinh cong bang va phit hop véi
muttc d6 vi pham. Hién nay, cac hinh thirc xt
phat bd sung ciing chua du tinh ran de, nha
lam luat c6 thé can nhic bd sung thém cac
hinh thitc xt phat nhw dinh chi hodc thu hoi
gidy phép kinh doanh; han ché hodc cdm xuat
khdu trong mot thoi gian nhat dinh...

Can tang muc ché tai d6i voi cac hanh
vi gian 1an xudt x& hang héa. Nhu da phan
tich, mtrc phat tién t6i da chi la 100.000.000
dong d6i véi hanh vi xudt khau, nhap
khau... hang hoa gia mao xudt x& Viét Nam,
khi tang vat vi pham c6 gia tri tir 100.000.000
dong tro lén. Trong khi d6, Diéu 23 Luat X
ly vi pham hanh chinh ndm 2012 (stta d0i,
bd sung nam 2020) quy dinh mtc phat tién
t6i da 1.000.000.000 déng ddi vdi cd nhan
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va 2.000.000.000 dong doi voi td chic. Tuy
nhién, diém d khoan 1 Diéu 24 Luat Xt ly
vi pham hanh chinh ndm 2012 (stva d6i, bd
sung nam 2020) quy dinh mtc phat tién t5i
da trong linh virc thiwong mai, hai quan chi
la 100.000.000 dong.

Can stra doi tong thé ca Luat Xt ly vi
pham hanh chinh ndm 2012 (stra d6i, b6 sung
nam 2020), va cac nghi dinh quy dinh xt phat
vi pham hanh chinh trong linh vuic hai quan,
thuwong mai (Nghi dinh s6 128/2020/ND-CP,
Nghi dinh s6 98/2020/ND-CP), dé€ nang mtc
hinh phat tién 1én cao hon d€ ran de, phong
ngtra cac hanh vi gian 1an xudt x& hang hoa.
Dac biét, quy dinh chuyén khoi t6 hinh su doi
v6i cac hanh vi vi pham vé st dung gidy to
nham gia mao xuat xtt hang hoa.

Két luan

Co thé thdy, hé thong phap luat vé xu
ly gian lan xudt x hang héa ¢ Viét Nam con
nhiéu han ch€, dac biét lién quan téi murc ché
tai xtt phat, ciing nhu thiéu cac quy dinh cu
thé dé€ xac dinh hanh vi gian 1an xuat x& hang
héa. Tt nhiing han ché€ d6, tac gia dé xuat
mot sO giai phap gop phan hoan thién phap
luat vé xtx ly gian 1an xudt x&t hang hoa hién
nay. Nhing giai phap nay gom cac quy dinh
cu thé vé xac dinh, chiing nhan xut xt hang
hoéa; stra doi, b6 sung, nang cao muc ché tai
va tham quyén x& phat ctia cac co quan quan
ly nha nudce b lién quan trong xtt ly gian lan
xudt xtt hang hoa./.
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