DA DANG HOR NGUON PHAP LUAT
VA MOT SO VAN DE VE NGUYEN TAC AP DUNG, TRAT TU
THU BAC CUR CAC LOAI NGUON PHAP LUAT
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Tém tit: Bai viét phian tich quan ni¢gm ngudn phdp ludt, muc dich, i nghia ctia da dang héa nguon
phép ludt trong diéu kién xdy dung nha nudc phdp quyén, hoan thién hé thong phdp ludt. Ap dung da
dang cic logi nguon phép ludt nham khai thdc uu théva khdc phuc nhuoc diém ciia timg logi, qua dé
bdo vé hi¢u qud, kip thoi cdc quyén, lgi ich ciia cd nhén, t6 chiic. Tdc gid dé cdp vai tro, trdt tw thit bic
dp dung cdc loai nguon phdp ludt, néu mot s6 goi mé vé tiép tuc nghién civu, lij lugn, thuc tien mé rong,
da dang héa nguon phdp ludt, xdy dung vin héa dp dung nguon phdp ludt.
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Abstract: This article analyzes the concept of legal sources, as well as the purpose and
significance of diversifying legal sources within the context of building a rule-of-law state
and improving the legal system. The diversification in the application of legal sources aims to
leverage the strengths and overcome the limitations of various types of legal sources, thereby
ensuring the effective and timely protection of the rights and interests of individuals and
organizations. The author discusses the role and hierarchical order in the application of legal
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application of legal sources.

Keywords: Legal sources; diversification of legal sources; principles of applying legal sources

Received: Feb 16th, 2025; Editing completed: Mar 17th, 2025; Accepted for publication: Apr 21st, 2025

a dang hdéa ngudn phap luat la mot
D trong nhitng giai phdp co ban trong

chién lwoc hoan thién hé thong phap
luat dap ting yéu cau phat trién dat nuwdc da
dwoc xac dinh tai Nghi quyét s6 27-NQ/TW
ngay 09/11/2022 ctia Hoi nghi lan tht sau
Ban Chap hanh Trung wong Dang khoéa XIII
vé tiép tuc xay dung va hoan thién Nha nuwéc
phap quyén xa hoi chu nghia Viét Nam trong

giai doan mdi (sau day goi la Nghi quyét s6

27-NQ/TW). Nhan thttc, 4p dung dung dén,
hiéu qua cac loai nguén phap luat c6 y nghia
quan trong vé ly luan va thuc tién & nudc ta
hién nay.

1. Quan niém chung vé nguén phép luat

Ngudn phap ludt (sources of law) la mot
trong nhitng pham trti co ban cua khoa hoc
phép ly, c6 vi tri, vai tro ddc biét quan trong
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nhat 1a vé phuong dién thuc tién. Vé quan
niém chung, nguoén phap luat duoc thé hién
trén phuong dién nguén ndi dung va ngudn
hinh thuc.

Thir nhdt, ngudn ndi dung ctia phap luat
la nhitng co s, xuat x& dé€ xay dung, hinh
thanh nén cac quy pham phap luat, nghia la
cac van dé ctia thuec tién xa hoi can phap luat
diéu chinh. Ngu6n cua phap ludt con duoc
dé cap dudi géc do la cac ly do, dong co,
nhu cau vé chinh tri, kinh t€, xa hoi, van hoa,
dao dttc, ky thuat...
luat’. Nguon ndi dung ctia phap luat sé tra
10i cho cau hoi, tir dau ma ching ta van dung

dan dén viéc ra doi phap

*Email: Ngalethiphuong@gmail.com

Tién si, Truong Pai hoc Ludt, Pai hoc Quéc gia Ha Noi
! Jean - Claude Ricci, Nhdp mon Luidt hoc, Nxb. Van hoa
thong tin, Ha Noi, 2002, tr.43.
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cac quy pham phap luat nay hoac quy pham
khac dé giai quyét nhitng vu viéc cu thé.
Nhitng quy pham c6 thé 1dy tir nhitng nguon
khac nhau - tir tap quan, tir an 1¢, tit van ban
quy pham phap luat, t&r cac hoc thuyét phap
ly, 1& cong bang, tlit cc quy tac, nguyén tac
cta luat ton gido...

Thit hai, ngudn phap ludt theo nghia
hinh thtc phap ly (nguon hinh thic phap
ly) la hinh thiic thé hién chinh thiic cac quy
tic bit budc chung, dugc ban hanh boi cac
co quan nha nuwdc hodc dwoc nha nudc thira
nhan véi muc dich diéu chinh cac quan hé xa
hoi%. Ngu6n hinh thic phap ly 1a cac phuwong
phép thiét 1ap cac quy pham phap luét, tic
la cac cach thitc va cac van ban thong qua do
cac quy pham nay co thé ton tai vé mat phap
ly®. Nguon phép luat néu trén ciing chinh la
nhing can c& cé gia tri phap ly dé€ cac chu
thé co6 thdm quyén ap dung vao giai quyét
cac vu viéc phap ly, van dung trong giai
thich phap luat. Nguo6n phap luat theo nghia
nguodn hinh thitc cting chinh 1a cach tiép can
cht yéu vé nguén phdp luat néi chung va
ngudn cua ting nganh luat, linh vyc phap
luat néi riéng ca trong ly luan va thuec tién.

Tt cac cach tiép can trén, c6 thé hiéu
nguon phép luat nhu sau: “ngudn phap luat
la nhitng hinh thtic chinh thtrc thé hién cac
quy tac dugc nha nuwdc thira nhan c6 gia
tri phap ly nhat dinh d€ 4p dung trong giai
quyét cdc vu viéc cta thuce tién phap luat, 1a
nhitng co so duoc sir dung trong xay dung,
ban hanh phap luat, gidi thich phap luat,
co s¢ hinh thanh nén noi dung phap luat”
Trong hé thong phap luat cua cac qudc gia
da va dang c6 nhing loai nguon phép luat
co ban nhu van ban quy pham phap luat, tap
quan phap, tién 1é phap (tién 1é tu phap, tién
1¢ hanh chinh), thong thwong dwoc goi la “an
1&” va chu yéu la an 1é tu phap; dao duc, 1&

2 Perevalop, Ly ludn nha nuéc va phap luét (Ban tiéng Nga),
Nxb. NORMA, 2005, tr. 169, Trervanhuk, Ly ludn nha nieéc
vd phdp ludt (Ban tiéng Nga), Nxb. INFRA, 2009, tr. 255 - 257.
3 Jean - Claude Ricci, tldd, tr.43, 45.

* Hoang Thi Kim Qué, Gido trinh Ly ludn nha nwdéc va
phdp ludt, Nxb. DPai hoc Qudc gia Ha N&i, 2015 (tai ban
nam 2023), tr. 328.
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phai, 1& cong bang; hop dong phap luat; cac
nguyén tic chung ctia phap luat; luat 1& ton
gido; cac hoc thuyét phap luat va mot so loai
ngudn phap luat khac. Tuy thudc vao ting
qudc gia va vao nhing thoi ky, giai doan lich
st nhat dinh, ngudn phap luat c6 su thay doi,
linh hoat dé thich ting thyc tién xa hoi. Véi
chinh sach da dang héa nguon phap luat, xét
vé tong thé, ¢ Viét Nam hién nay co cac loai
ngudn phap luat la: Van ban quy pham phap
luat, tap quan phap; an 1§, diéu wdéc qudc
t&; 1& cong bang; dao dtic va cac nguyén tac
chung cua phap luat; hop dong phap luat.

2. Da dang h6a nguén phap luat 1a yéu
cau tat yéu khach quan cuaa thuc tién cudc
song dé bao vé, bao dam cac quyén, loi ich
chinh déng, hgp hién ctia nguwoi dan va sy
phat trién ctia xa hoi

Pa dang hoa cac loai nguén phap luat
la diéu kién ddc biét quan trong dé hién
thirc hoéa cdc nguyén tic phap quyén co ban:
cOng bf?mg, nhan dao, bao vé hiéu qua, kip
thoi, hop ly cac quyén, loi ich chinh dang,
hop hién cua con ngwoi, xay dung niém tin
phap luat, gép phan tao lap su dong thuan
xa hoi. Muc dich, y nghia ctia ap dung da
dang cac loai nguén phép luat la diéu kién
quan trong dé& phap luat duoc cong bang, kip
thoi, don ct nhu thong qua dp dung an 1¢,
ngoai hoat dong ap dung phap luat, toa an
da thuc hién mot qua trinh “kién tao phap
luat”, cung cd hoan thién va phat trién phap
luat’. Nguyén tac thuong ton phap luat trong
nha nudc phap quyén khong cé nghia la chi
stt dung mot loai ngu6n phap luat la van ban
quy pham phép luat do nha nwéc ban hanh.
Trai lai, chinh trong nha nudc phap quyén
lai rat can sit dung da dang cac loai nguén
phap luat trén nguyén tac bao vé cac quyén,
loi ich chinh dang, hop hién cua con nguoi,
khong vi pham céc quy dinh cdm cta phap
luat va phtu hop dao dttc xa hoi. Nha nuwéc
phap quyén vdi vai tro méi la nguwoi phuc vu
xa hoi, c6 trach nhiém thuong triec la “dem
lai cudc song that sy lam nguoi cho tat ca

5 Dao Tri Uc, Gido trinh Nha nuéc phdp quyén, Nxb. Dai
hoc Quéc gia Ha Noi, 2015, tr.154.
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moi nguoi la vai tro cia nha nuwdc hién dai”®.
Nha nudc phap quyén khong chdp nhan sy
doc ton, ap dat don phuong mét loai nguon
phép luat nao. Thay vao do, la sy da dang
- da dang vé nhan thtc, cach lam, da dang
phuong thitc giai quyét tranh chdp, da dang
cac loai ngu6n phap luat, da dang cach thic
hoat dong, da dang hinh thitc hop tac... Pa
dang hda cac loai ngudn phap luat dong thoi
ciing la da dang hda cac phuwong thitc giai
quyét tranh chap phét sinh trong thuc tién xa
hdi, bang cach d6 gép phan tich cuc vao viec
giai quyét hiéu qua, kip thoi, hop ly, nhan
van cac loai tranh chdp gitra cac chu thé phap
luat. Nhin tr phuwong dién nay, ap dung da
dang ngudn phép luat cling 1la phuwong thiic
hiéu qua d€ tao lap su dong thuan xa hoi,
nang cao chi s6 niém tin ctia con nguwoi vao
phép luat, cong ly va chinh quyén.

Thuc hién nhiéu loai nguén phap luat,
thong qua phuong thitc d6i thoai, hoa giai
qua thuc tién thoi gian qua da dem lai
nhiéu két qua tich cuc trong giai quyét cac
vu viéc tranh chdp, mau thuan vé dan sy va
hanh chinh. Phuong thiic hoa giai, d6i thoai
c6 nhiéu vu diém va mang lai nhiing gia
tri quan trong d6i véi qua trinh giai quyét
tranh chap, mau thuan, thong qua d6i thoai,
trao doi, giai thich, toa an tao diéu kién cho
chinh quyén (nguoi bi kién) xem xét lai tinh
hop phap trong hanh vi va quyét dinh cua
minh; dong thoi tao diéu kién cho nguoi
dan (nguoi khoi kién) xem lai tinh cé can
ct cua yéu cau khoi kién”’. Nhin rdng ra,
ap dung da dang cac loai ngudén phap luat
cling 1a thuce tién, xu hudéng chung ctia cac
qudc gia trén thé gidi. Ngay ca trong cac
qudc gia thudc truyén thong phép luat 16n
nhw Civil law va Common law, ngay nay bén
canh nhitng dic trung ban sic cia minh vé

¢ O. Ysumirrd, M. Takahara, S. Bikishimoto, Chinh tri va kinh
t&¢'Nhdt ban, Nxb. Chinh tri Qudc gia, Ha Noi, 1994, tr. 30.

7 Nguyén Hoa Binh (2018), Déi mdi, ting cuong hoa gidi, doi
thogi trong qua trinh Qidi quyét cic tranh chip din sw, khiéii kién
hanh chinh ddp 1ng yeu ciu cdi cich tw phdp, https://www.
tapchicongsan.org.vn/web/guest/nghien-cu/-/2018/51654/
doi-moi%2C-tang-cuong-hoa-giai?%2C-doi-thoai-trong-
qua-trinh-giai-quyet-cac-tranh-chap-dan-su%2C-khieu-
kien-hanh-chinh-dap-ung-yeu-cau-cai-cach-tu-phap.aspx.
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nguon phdp luéat thi cling da va dang co su
d6i méi, bd sung vé quan niém va ap dung
da dang nguon phap luat. Theo d6, cac qudc
gia thudc truyén thdng Civil law, an 1€ ngay
nay da co vai tro quan trong hon trén co so
cac tw twong va nguyén tac phéap luat thuc
dinh®. Tuwong tu, & cac nudc theo truyén
théng phap luat Common law, vai tro ctua
van ban quy pham phép luat cting duoc gia
tang dé€ thich tng diéu chinh cac quan hé xa
hoi trong bdi canh toan cau hda, hoi nhap.
Xét mot cach toan dién, loai ngudn phap luat
nao cling co6 ca wu diém, thé manh va nhuoc
diém, han ché&, mirc d6 cao thdp cd khac nhau
O cac qudc gia va viéc st dung loai ngudn
nao con phu thudc vao nhiéu yéu t6 khach
quan va cha quan.

Pa dang hda ngudn phap luat dé dap
tng yéu cau cudc song la mot tat yéu khach
quan trong chién lwgc xay dung, hoan thién
hé thdng phap luat dap ting cic nguyén tac
ctua nha nudc phap quyén ¢ Viét Nam hién
nay. Pa dang hoa nguon phap luat la giai
phap quan trong dé bd sung cho phép luat,
khac phuc nhitng yéu diém von ¢ cta phap
luat va nhitng han ché€ trong xay dung noi
dung cac van ban quy pham phap luat. Phap
luat ¢ nhiing wu thé€ riéng nhu tinh quy
pham, phd bién, bit bude chung, tinh xac
dinh chdc ché vé hinh thtc; tinh khéi quat
hoa cao, dwoc nha nwdc dam bao thwe hién
bang nhiéu bién phap trong d6 c6 cudng ché.
Nhung nhu mot tat yéu khach quan, ban
than phdp luat ciing c6 nhing yéu diém, ké
ca trong nhitng qudc gia c6 trinh d6 cao vé
sy hoan thién ctia hé thong phap luat. Phap
luat dwdi dang cac quy pham phap luat nhuw
la nhitng cong thitc phap ly chung nhung lai
dwoc 4p dung cho nhitng chu thé khac nhau
voi nhing tinh tiét, hoan canh, diéu kién
khac nhau, nhitng diéu ma phap luat khong
bao gio ¢d thé du liéu hét duoc.

Trén phuong dién co sé phéap ly, cac
loai ngudn phép luat: Van ban quy pham
phap luat, tap quan, diéu wdc qudc té, an
1, twong tw phap luat, 1é cong bﬁmg cho dén

8 Do Tri Ug, sdd, tr.151.
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thoi diém hién tai da duwgc xac dinh trong
mot s6 van ban luat co ban trong dé6 c6 Bo
luat Dan sy (BLDS) ndam 2015, Bo luat To
tung dan sy (BLTTDS) nam 2015, Luat T6
tung hanh chinh nam 2015; Luat Ban hanh
van ban quy pham phap luat nam 2015 (stta
d6i, b6 sung nam 2020), Luat Biéu wdc quoc
t&€ nam 2016. BLDS nam 2015 da quy dinh
vé nguyén tac 4p dung cac loai ngudn phap
luat nhw tap quan, twong ty phap luat, cac
nguyén tac phép luat, an 1¢, 1& cong bang.
Dac biét, [an dau tién & nwdc ta, mdt cach
chinh thtic ¢ tdAm van ban luat, nguyén tic
“Toa an khong dugc tir choi giai quyét vu
viéc dan sy vi ly do chua cé diéu luat dé€
ap dung” da dwoc quy dinh trong BLDS nim
2015 (khoan 2 Biéu 14) va BLTTDS nam 2015
(khoan 2 Diéu 4). Ddy la nhitng quy dinh phdp
lugdt thé' hién sdu sdc cdc nguyén tic phdp quyén,
bdo vé, bao dam cdic quyén, loi ich hop phdp,
chinh ding ciia con nguwoi, bao dam quyén
tiép can cong ly cua ca nhan, td chic.

Pa dang héa nguén phap luat la chinh
sach phép luat tién bd, nhan van, dap tng
yéu cau thuc tién cudc sdéng, nhat la trong bdi
canh xa hoéi hién dai. Trong xu thé d6i méi tu
duy xay dung phép luat gan két véi t6 chirc
thue hién phap luat, tao lap ha tang phap ly
cho d6i mdi, sang tao, khoi thong moi ngudn
lyc thi chinh sach da dang hoa nguon phap
luat lai cang tré nén can thiét. Két hop ap
dung nhiéu loai ngu6n cta phap luat la diéu
kién bén viing cho hé thong phap luat qudc
gia phat trién, 6n dinh, thich tng, linh hoat
hon. Ap dung da dang céc loai ngudn phéap
luat gop phan quan trong vao viéc nang cao
hiéu qua diéu chinh phap luat, tiét kiém,
giam lang phi vé thoi gian, cdng stc, tién
bac, tranh su 4ch tic, cham tré, ton dong cac
vu viéc tranh chap khong duoc giai quyét
kip thoi. Viéc ap dung nay dem lai nhiéu
loi ich thiét thuc cho c4d nhan, cdng dong,
nha nudc va xa hoi, khong chi can thiét doi
véi cé nhan, td chirc trong cac vu viée, tinh
hudng phép 1y cu thé ma con c6 vai trd hd tro
tich cuc cho su phat trién, d6i mdi, sang tao
trong moi hoat dong ctia cd nhan, t6 chic va
xa hoi. Pa dang héa nguon phap luat khong

s2 Khoahoc Kiémsat

chi 1a d€ khac phuc khiém khuyét, 16 hong
cua phap luat, khong chi la sy bo sung cho
phap luat ma con la dé khai théac, phat huy
gia tri, wu thé cua cac loai nguon phép luat.
Khai thac, phat huy t6i vu nhiing wu thé, stec
manh riéng ctia dao dic, bd sung vao nhiing
khi€m khuyét ctia dao ditc bang phép luat
ludn la triét ly quan ly x& hoi dung dén.

Trong xa hoi phap quyén, thugng ton
phép luat, cac quy tic xa hoi dic biét 1a dao
dtec, tap quan truyén thong tot dep ngay
cang gia tang vai tro trong viéc diéu chinh
cac quan hé xa hoi. Tap quan, phong tuc,
luat tuc co vai tro tich cuc trong viéc diéu
chinh quan hé xa hoi tai cac cdng dong dan
cu, 1a sw bd sung, ho tro cho phap luat, gép
phan quan trong trong viéc thuc hién phéap
luat, dua cac quy dinh phap luat vao cudc
song. Phap luat du la dai lwong nhu nhau
ap dung cho nhitng nguoi khac nhau cling
khong thé khai quat hoa dén mirc khdng tinh
dén nhitng tap quan, luat tuc cta cac dan tdc.
Van dung vao diéu kién thuc t& 6 nudc ta
hién nay, phap luat khi ap dung, mudn duoc
cong bang va day du, can phai duoc bo sung
bé“mg tuc l¢, tap quan’. Gia tri cta Luat tuc,
hwong wdc, phong tuc tap quan la gép phan
gitr gin nhitng truyén thong tot dep ctia dan
tdc, cung 6, gan két, gitp do, twong tro 1an
nhau ctia ngwoi dan trong cac cong dong dan
cu. Phap luat cua nha nudc ta da ghi nhan
nhitng nhitng nguyén tic, quy pham dao dtic
truyén thong dan toc, nhirng phong tuc, tap
quan c6 gid tri tich cyec chung.

An 1& hién nay da dugc xac dinh c6 vi
tri, vai trd quan trong trong hé thong cac loai
ngudn phap luat. Ap dung an 1é ¢6 tAm quan
trong ddc biét d€ dam bao cac quyén, loi ich
clia cac ca nhan, dam bao cong bang xa hoi,
la sy bd sung cho phap luét va la xu hudng
phat trién nguon phap luat ctia cac quoc gia
trén thé gidi. An 1é cting cac ngudn luat khac
o vai tro la co sO c6 gid tri phap ly dé thuc
ddy giai quyét hiéu qua, kip thoi cac vu viéc
phap 1y, 1a nguén phap luat bd sung cho cac

* Dao Tri Uc, Nhitng vin dé Iy ludgn co ban vé phdp lugt,
Nxb. Khoa hoc xa hoi, Ha N6i, 1993, tr. 64.
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van ban quy pham phap luat mot cach linh
hoat trong treong hop chwa cé quy dinh
phap luat cing nhw khi phap luat chwa dwoc
hiéu thong nhat, ro rang. Dong thoi, an 1é
con gép phan quan trong khoa 14p “nhiing 16
hong” phap luat, dam bao tinh 6n dinh cua
hé thong phap luat.

Lan dau tién BLDS nam 2015 da thtra
nhan viéc 4p dung nguyén tac chung va
16 cong bang d¢€ giai quyét vu, viéc dan su
khi khong c¢6 quy pham dé 4p dung truc
ti€p, khong c6 thoa thudn, khong thé ap
dung tap quan hoac 4p dung tuong tu phap
luat. Khoan 2, Piéu 6 BLDS nam 2015 quy
dinh: “Truong hop khong thé ap dung tuong
tw phdap luat theo quy dinh tai khoan 1 Diéu
nay thi 4&p dung cac nguyén tac co ban ctia
phép luat dan sy quy dinh tai Diéu 3 cua B
luat nay, an 1é va 1& cong bang”. Ap dung 1é
cong bang trong giai quyét vu viéc dan sy
trong truong hop chua c6 quy dinh phap
luat ap dung la giai phap linh hoat, mém déo
gitup Toa an thuec hién chitc nang xét xtt, bao
vé sy On dinh trong giao luu dan sy, dong
thoi gop phan bao vé quyén ti€p can cong ly
ctia ngroi dan'’.

3. Vé nguyén tic ap dung cac loai nguén
phap luat

Pa dang cac loai ngudén phép luat can
duwoc nhan thic va dp dung trén co so cac
nguyén tac phap quyén, dan chu. Mot trat
tw phap ly can dwgc xac dinh trong viéc ap
dung cac loai ngudn phap luat, han ché dén
murc thap nhat sy mau thuan, triét tiéu, can
tro 1an nhau gitta cac loai ngudn phap luat,
gdy anh hudng tiéu cyc dén quyén, loi ich
con ngwoi va cac hoat dong xa hoi, giam
niém tin vao phap luat va cong ly. Cac yéu
cau, ddc trung co ban cta nha nudc phap
quyén ciing 1a co s6, 1a nguyén tac trong dp
dung cac loai ngudn phap luat. Khong thé ap
dung nguo6n phap luat ma lai xam pham, gay
anh huong tiéu ciee dén cac nguyén tac phap

1 Huynh Thi Nam Hai (2022), Lé cong bang trong gidi quyét
vy vige din sw theo quy dinh ciia phdp ludt Viét Nam, https://
tapchitoaan.vn/le-cong-bang-trong-giai-quyet-vu-viec-
dan-su-theo-quy-dinh-cua-phap-luat-viet-nam?7455.html.
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quyeén. Chéng han, khong vi ap dung an 1é
hay tdp quan ma trai Hién phap, xam pham
dén quyén, 1oi ich hop hién, chinh dang cua
con nguoi.

Trén binh dién chung, c6 thé néu mot sd
nguyén tac co ban vé 4p dung ngudn phap
luat trong diéu kién da dang hoda ngudn
phap luat nhu sau:

- Ap dung cac loai ngudn phép luat phai
dam bao nguyén tic ton trong, bao vé, bao
dam cac quyén, loi ich cua con nguoi - mot
trong nhitng nguyén tac, yéu cau t6i thuong
cta nha nudc phap quyeén.

- DBai voi loai ngudn 1a diéu wdc qudc
t&, & Viét Nam, nguyén tac ap dung diéu wdc
quéc t€ da duoc xac dinh la: Viéc ap dung
van ban quy pham phap luat trong nudc
khong duoc can tro viéc thuc hién diéu wde
quéc t&€ ma Cong hoa xa hoi cht nghia Viét
Nam la thanh vién. Trong treong hop van
ban quy pham phap luat trong nudc va diéu
wdc qudc t€ nay c6 quy dinh khac nhau vé
cung mot van dé thi ap dung quy dinh cua
diéu wdc quoc t€ do, trir Hién phap. Nguyén
tac 4p dung ditu wéc qudc t&€ néu trén da
dwoc quy dinh tai khoan 5 Diéu 156 Luat Ban
hanh van ban quy pham phap luat nam 2015
(stra d6i, bd sung nam 2020) va Diéu 6 Luat
biéu wéc qudc té€ nam 2016.

- Pam bao nguyén tac thuong ton Hién
phap va phéap luat. Trong nha nudc phap
quyeén khong phai la con nguoi thong tri ma
la phap luat. Thuong ton phap luat ma trudce
hét la Hién phap thé hién ¢ quyén luc cua
phéap luat duwoc xac 1ap, ton trong va phuc
tung. Thugong ton cadc quy dinh phap luat
duoc lam ra mot cach hgp hién, hop phap
va chinh dang. Thwong ton phap luat khong
chi d6i véi phap luat do Nha nuwdc ban hanh
ma con ca phap luat caa lé phai, phap luat
vi con ngudi, vi 18 cong bang & doi, nghia
la phwong dién dao dttc cua phap luat. Theo
nha luat hoc nguoi Dtic, Josef Thesing, nha
nudc phap quyén phai dya trén “vi tri toi
thuwong cua phép luat va khai niém vé dao
dttc ctia cong ly”".

! Josef Thesing (bién soan), KAS. Nha nuwdoc phip quyén,
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- Ap dung da dang céc loai ngudn phap
luat phai dam bao nguyén tac khong vi pham
diéu cdm ctia phap luat va phai phut hop dao
dwrc xa hoi, hai hoa cac loai 1oi ich, minh bach
va cong khai.

4. Vé trat ty thit bac 4p dung cac loai
nguon phap luat

4.1. Nguyén 1y chung vé gid tri, vai tro,
trdt tu thit bac dp dung cdc logi nguén phdp
ludt trén thé gici

Nguyén ly chung vé vi tri, vai tro, trat
tw thi bac ap dung cac loai nguén phép luat
phu thudc vao truyén théng/hé thong phap
luat cta cac qudc gia trén thé€ gidi. Ngudn
phap luat thuong duoc phan dinh vé nguyén
tac thanh ngudn phap luat chu yéu, ngudn
phép ludt thit yéu, bd sung. Cac nudce theo
truyén thong/hé thong phap luat Civil Law,
ngudn phdp luat chu yéu vé nguyén tac
la van ban quy pham phdap luat, thuong
dwoc wu tién st dung nhiéu hon so véi an
1é. Trong khi d6, ¢ cac nudc thudc truyén
thong/hé thong phap luat Common Law,
vé nguyén tac van ban quy pham phap luat
khong duoc coi la ngudn phap luat chu yéu.
Trong bdi canh toan cau hoa va véi su thay
d6i manh mé trong thuc tién xa hoi, van dée
nguodn phap ludt cua cac qudc gia cting da va
dang c6 su thay doi, diéu chinh d€ thich tng
hon. O nhiéu qudc gia, ngoai ngudn phap
luat truyén thong nhu van ban phap luat,
tap quan, an ¢, 1é cong béng thi con co cac
loai ngudn phap luat khac nhu quan niém,
chuan muc dao dtec xa hoi; quy tic clia cac
hiép hoi nghé nghiép; luat 1é ton gido; hoc
thuyét phap ly... Mic d6 sit dung céc loai
nguon phép luéat trén phu thudc vao cac yéu
t6 van hoda chinh trj - phap ly, van hoéa, lich
st... cuia cac qudc gia.

4.2. Vé mo6i quan hé giita cdc nguon phdp
ludt, trit ty thit bdc dp dung cdc loai nguén
phdp ludt o Viet Nam hién nay

Mbi loai ngudn phéap luat déu cé wu diém
va han ch&nhat dinh, do d6 viéc da dang hda
1a d€ khai thac thé manh, khic phuc mat han

Nxb. Chinh tri Quéc gia, Ha Noi, 2002, tr. 55.
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ché gitta cac loai nay. Pa dang hdéa nguén
phap luat theo d6 ludn c6 sy thong nhat vé
muc tiéu, nhiém vu can dat duwoc la dam bao
tot hon, hiéu qua hon va kip thoi su cong
bang, hop ly trong viéc giai quyét cac vu viéc
phap 1y cu thé. Gitra cac loai nguén phap luat
do vay ludn ¢ moéi quan hé tuwong hd va o
murc 6 nhat dinh, cac loai ngu6n phap luat
ludn 1a tién dé, diéu kién hd tro ctia nhau.
Trong hé thong cac loai nguon phép luat o
Viét Nam, van ban quy pham phap luat duoc
xac dinh 1a nguon phap luat cha yéu. Chinh
sach da dang hda ngudn phép luat vira thé
hién sy can thiét mo rong ngudn phap luat,
vitra xac dinh vi tri, vai tro 1a ngu6n phap luat
chu yéu cua vdn ban quy pham phap luat.
Quan diém nay cing da duoc thé hién rdo
trong Nghi quyét sd 27-NQ/TW: “Pa dang
hoéa nguon phép luat, dé cao va coi trong dao
luat, don gian hoéa, giam tang nac, loai hinh
van ban trong hé thong van ban quy pham
phap luat...”.

Ddi véi cac loai nguon phap luat khéc,
cho dén thoi diém hién tai cling chi mdi dugc
xac dinh vé nguyén tac trong mot s& van ban
luat, tap trung ¢ BLDS nam 2015, BLTTDS
nam 2015. Qua ndi dung, tinh than co ban
cua hai bd luat quan trong nay, c6 thé nhan
thay, cac loai nguon phap luat da dwgc xac
dinh vé nguyén tic chung, bao gom: Van ban
quy pham, tap quan, ap dung twong tu phap
luat, an l¢, cac nguyén tic phap luat dan su,
16 cong bang. Dong thoi cling qua cac quy
dinh mang tinh nguyén tac c6t 16i ctia BLDS
nam 2015, c6 thé nhan dién duoc “mot trat
tw tht bac vé ap dung cac loai nguon phap
luat”. Van dé vé gia tri va thi bac wu tién cua
cac ngudn phap luat trong viéc giai quyét vu
viéc dan sy 1la moét chu dé quan trong, diéu
nay dang thu hut sy quan tam nghién ctru'.

12 Pao Ba Minh, “Qua trinh hinh thanh va phat trién ngudn
luat 16 cong bang trong phép luat dan su trén thé gidi - Kinh
nghiém cho Viét Nam”, Tap chi Din chit va Phdp ludt, Ky
2 (S8 391), thang 10/2023; Nguyén Thi Thu Trang, Ban vé
moi quan h¢ giita Vin ban quy pham phdp ludt va An I¢, https://
kiemsat.vn/ban-ve-moi-quan-he-giua-van-ban-quy-pham-
phap-luat-va-an-le-65714.html; Vii Thi Ngoc Dung, Nguyeén
Dtic Vi, “Cac nguyén tac ap dung véan ban quy pham phap
luét”, Tap chi Nghién civu Lip phdp, s6 01 (449), thang 01/2022.

S0 04 - 2025



LETHIPHUONG NGA

BLDS nam 2015 da xac dinh vé nguyén
tac giai quyét vu viéc dan su trong truong
hop khong c¢é quy dinh phap luat diéu chinh.
Theo d¢, trong truong hop khong cé quy
dinh phap luat diéu chinh thi cAc nguén phap
luat sau day sé dwoc ap dung: tap quan, ap
dung phép luat twong tu, an 1¢, cdc nguyén
tac phap luat, 18 cong bang. Quy dinh mang
tinh nguyén tac trén c6 thé coi la trat tw thi
bac ctia cac loai nguon phap luat theo BLDS
nam 2015. Vé tinh tht bac hiéu luc phap ly
ctia an 1¢, theo quy dinh trong phap luat hién
hanh, nguyén tac giai quyét vu viéc dan su
trong treong hop chua cé diéu luat dé ap
dung duwoc quy dinh tai Diéu 45 BLTTDS
nam 2015 thwc hién theo th tw sau: (1) Ap
dung tap quan; (2) Ap dung tuong tw phap
luat; (3) Ap dung nguyen tac co ban ctia phap
luat, an 1¢, 1é cong bang

4.3. M{t s6° goi mo tiép tuc nghién citu
Iy ludn, thuc tién vé da dang héa nguon
phap ludt

Trong ndi dung d6i méi tu duy xay
dung phép luat, hoan thién hé thong phap
luat hién nay, da dang héa ngudn phap luat
c6 vi tri, vai tro ddc biét quan trong. Theo
kinh nghiém thé gidi va yéu cau cua thuc
tién xa hoi, mic du Viét Nam ching ta da
c6 sy doi moi vé phap luat, c6 chinh sach
da dang héa ngudn phép luat, song van can
ti€p tuc quan tam nghién ctru ly luan, thuc
tién d€ mo rong, da dang héa ngudn phéap
luat véi y nghia ngudn phap luat la tat ca
cac can ck co6 gia tri phap ly hop ly “duoc
nha nudc st dung lam co s6 d€ diéu hoa cac
moi quan hé hay giai quyét cac tranh chap
trong xa hoi”". Néu xét theo nghia rdng,
nguon phap luat la nhitng can ctt ¢6 gia tri
phap ly d€ cac cha thé c6 thdm quyén ap
dung vao viéc giai quyét cac vu viéc phap
ly, dam bao su cong bang, hop ly, quyén,
loi ich con nguoi mot cach hiéu qua, kip
thoi thi con nhiéu loai ngu6n phéap luat can
xem xét dén. Bon cir theo dd, quyén con

3 Vi Cong Giao, “Yéu cau déi méi tu duy lap phap
trong xay dung, hoan thién Nha nudc phap quyén xa
hoi cht nghia Viét Nam”, Tap chi Nghién citu Lip phdp,
s8 05 (477), thang 03/2023.
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nguoi cliing la mot trong nhitng loai nguén
phap luat. Diéu nay hoan toan phu hop véi
cach ti€p can quyén con nguoi trong giai
quyét cac van dé xa hoi noi chung, cac vu
viéc phap ly ndi riéng trong nha nudc phap
quyeén. Quyén con nguoi do vay vira la mot
loai ngu6n phap luat doc lap, vira la nguon
phap luat can duoc xem xét va dam bao mot
cach cao nhét trong viéc ap dung cac loai
ngu6n phap luat.

Vé tap quan, can phai xac dinh tap quan
la ngu6n phap luat mang tinh tat yéu khach
quan chtt khong chi la mt giai phap tinh thé
do thiéu quy dinh phap luat. D& dam bao ap
dung tap quan hop ly va hiéu qua, vé phuong
dién lap phap, can tham khao kinh nghiém
nhiéu nuéc la quy dinh thanh nguyén tac bat
budc ap dung tap quan ddi voi cac chu thé
c6 tham quyén dp dung phap luat thay vi chi
quy dinh la “c6 thé ap dung tap quan”...

Vé 1é cong bang, cting véi nguyén tac
ap dung da dwoc quy dinh trong BLDS va
BLTTDS nam 2015 thi s€ la hop ly hon trén
quan diém mo rong, da dang hoda nguodn
phép luat. Theo d6, 1é cong bang la mot loai
ngudn phat luat thiét yéu, cé vi thé, gia tri
la ngu6n bo sung theo quy dinh phap luat
hién hanh, dong thoi 1& cong bang can duoc
xem xét, ap dung ngay ca trong treong hop
ap dung cac loai ngudén phap luat khac. Ban
than phép luat, dao dic la cong bang. Cong
bang duwoc coi la tw twong phép ly tién bd
cua nhan loai tr ¢ xua trong cau ngan ngl
Latinh c6 dai: Phdp ludt la nghé thudt ciia sw
thit va cong 1y (Jus est ars bony aequi). Ap dung
1& cong bang la nhu cau tat yéu, vira la mot
trong nhitng loai nguon phap luat, vira la gia
tri bén virng cua phap luat.

4.4. Xdy dung vdin héa phdp ludt vé dp
dung da dang nguén phdp luidt

Hinh thanh vdn hoéa phap luat vé ap
dung da dang nguon phap luat, tao lap
thanh thoi quen tac nghiép, thanh ban Iinh,
ky nang va bon phan dao dtec nghé nghiép
cta cac chia thé c6 tham quyén ap dung cac
loai ngu6n phap luat trong giai quyét cac vu
viéc phap ly. Van héa phap luat vé 4p dung
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da dang ngudn phap luat bao gom ba thanh
t6 cau thanh co ban la: tri thitc - hiéu biét
can thiét vé cac loai nguon, thai d, tinh cam
ton trong, nhan thic dwoc gia tri, y nghia
ctia mdi loai ngudn phap luat va hanh vi ap
dung cac loai ngudén phap luat. D€ tao lap
van hda phap luat vé ap dung nguon phap
luat can nhiéu giai phap treéc mat va lau dai
mang tinh bén vitng. Mt trong nhitng giai
phap quan trong la can bo sung kién thtc,
ky ndng vé 4p dung nguon phap luat vao
chuwong trinh dao tao, tap huan phép luat
voi nhitng hinh thttc phu hgp, linh hoat,
t6 chirc cac hoi nghi chia sé kinh nghiém
ap dung cac loai ngudn phap luat nhu tap
quan, an 1, 1& cong bang; van ban quy pham
phép luat von hién dang con kha nhiéu van
dé kho khén, vudng méc nhat dinh.

4.5. Hoan thién hé thong vdn ban quy
pham phdp ludt véi vi tri, vai tro la nguoén
phdp ludt chu yéu trong hé thong ngudn phdp
ludt o nudc ta

Trude day, trong diéu kién chuwa co
chinh sach ap dung da dang cac loai nguén
phap luat, chuwa c6 4n 1§, 1& cong bang...
nhung hoan thién, nang cao chat luong van
ban quy pham phap luat cling da dwoc xac
dinh la nhiém vu quan trong. Ngay nay,
trong boi canh da dang hda nguon phap luat
va van ban quy pham phap luat c6 vi tri, vai
tro 1a nguon phap luat chu yéu thi hoan thién
hé théng van ban quy pham phap luat lai
cang c6 tam quan trong dac biét, da ¢ thém
nhiém vy, st ménh mai véi vi tri, vai tro la
nguon phép ludt chu yéu.

Do vay, cung vodi viéc ddi méi quy trinh
xay dung phap luat, dam bao ky cwong, trat
tw, ki€m soat van ban quy pham phép luat
thi con can thiét phai nghién cttu, khao sat,
déanh gia tac dong thuc tién ap dung céc
ngudn phap luat: tap quan, an 1§, 1€ cong
bang, diéu wéc qudc t& d€ c6 su diéu chinh
phép luat phu hop va nang cao hiéu qua ap
dung cac loai nguoén phap luat khac. Thuc
tién van dung tap quan, an 1§, 1é cong béng,
diéu wdc qudc té... khong chi la cho tirng vu
viéc nhat dinh ma con ¢6 y nghia quan trong
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ddi véi s b6 sung, stta d6i, hoan thién hé
thong phéap luat. Dong thoi, ¢ chiéu nguoc
lai, sy hoan thién, thich ng cudc séng cua
hé théng van ban quy pham phap luat ciing
c6 ¥ nghia la co s nguyén tic dinh huéng
cho viéc sit dung tap quan, an 1¢, 1€ cong
b?mg dwoc thuan loi, hiéu qua, nhat quan
trén nguyén tac phuc vu t3t nhat cac quyén,
loi ich con nguoi va sy phat trién xa hoi./.
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