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Tém tit: Bdo dam quyén va loi ich hop phdp, chinh ding ciia nguoi lam viéc khong cé
quan hé lao dong; tao diéu dién thudn loi d6i v6i hoat dong tao viéc lam, tu tao viéc lam,
day nghé va hoc nghé dé cé viéc lam; hoat dong san xudt, kinh doanh thu hiit nhiéu lao dong;
dp dung mot sé quy dinh ciia B ludt Lao djng d6i véi nguoi lam viéc khong c6 quan hé lao
dong 1a nhitng chinh sdch quan trong d6i véi nguoi lam viéc khong cé quan hé lao dong. Dé
thuc hién c6 hiéu quad cdc chinh sdch dé, tiép tuc hodn thién co ché phdp 1§ bao dam, bdo vé
quyén co ban ciia nguoi lam viéc khong c6 quan hé lao dong sé gop phin quan trong qudn tri
thi truong lao dong va an sinh bén viing trong béi canh qudn tri qudc gia hién dai, hiéu qua
¢ Viét Nam.
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IMPROVING THE REGULATIONS OF LABOR LAW ON BASIC RIGHTS OF
WORKERS WITHOUT AN EMPLOYMENT RELATIONSHIP

Abstract: The Vietnamese government has issued many important policies for workers
without an employment relationship, such as ensuring their legitimate and legal rights and
interests; creating favorable conditions for job creation, self-employment, vocational training,
and apprenticeship to get a job; attracting workers from production and business activities; and
applying some provisions of the Labor Code to workers without an employment relationship.
To effectively implement these policies, continuing to improve the legal mechanism to ensure
and protect the basic rights of workers without an employment relationship will contribute
significantly to labor market management and sustainable social security in the context of

modern and effective national governance in Vietnam.
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1. Thuc tién phap 1y vé mét s6 quyén
co ban cta nguwoi lam viéc khong cé6 quan
hé lao dong

Mac du Bo luat Lao dong nam 2019 da mo
rong pham vi diéu chinh, d6i twong ap dung
bao gém ca nguoi lam viéc khéng cb quan hé
lao dong (ngwoi lam viéc khong trén co s thué
muén bang hop dong lao dong)? cling viéc quy
dinh Nha nuwdc va xa hoi ¢o trach nhiém bao
dam cho moi nguoi c¢é kha nang lao dong déu
c6 co hoi 6 viéc lam; thac ddy viéc ap dung
quy dinh cta Bo luat Lao dong ddi voi nguoi
lam viéc khong 6 quan hé lao dong nham bao

! Diéu 4 Bo luat Lao ddong nam 2019.
2 Piéu 3 B luat Lao dong ndm 2019.
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dam quyén, loi ich hop phap, chinh dang cua
ngwoi lam viéc khong cé quan hé lao dong; tuy
nhién, B luat nay chwa c6 nhitng quy dinh cu
thé dé hién thuc hda co ché bao dam, bao vé
quyén cua nguoi lam viéc khong c6 quan hé
lao dong, trong d6 cé cac quyén co ban sau:

Thit nhit, quyén duwoc bdo dam, bdo vé
viéc lam

biéu 35 Hién phap nam 2013 quy dinh:
Cong dan c6 quyén lam viéc, lua chon nghé
nghiép, viéc lam va noi lam viéc. Trén co sd quy
dinh cta Hién phép, Luat Viéc lam nam 2013
la van ban chinh thttc quy dinh cac chinh sach

* Email: Vuthuhang1978@gmail.com
Tién si, Hoc vién Hanh chinh va Quan tri cong
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viéc lam, bao vé viéc lam d6i v6i nguoi lam viée
khong co giao két hop dong lao dong véi nhiéu
ndi dung quan trong, gép phan tang cuong co
hoi viéc lam cho lao dong khu viec phi chinh
thitc; hd tro lao dong tim viéclam, ti€p can thong
tin viéc lam, nghé nghiép thong qua phat trién
hé thong trung tam dich vu viéc 1am, cho vay tin
dung tao viéc lam, chinh sach viéc lam cong; hd
tro nang cao chat luong ngudn nhan lyc, phat
trién ky nang nghé nghiép... Hién nay, trong bdi
canh diéu kién kinh t€ - xa hoi da c6 nhiéu thay
doi; hé thong thong tin thi truong lao dong o
pham vi viing, ca nudc chwra dap tng duwoc nhu
cau thuc tién; chinh sich bao hiém that nghiép
chura thuee s gan véi thi treong lao dong...3 Cac
quy dinh ctia Luat Viéc lam néi chung, trong do
6 cac quy dinh vé co ché bao dam, bao vé viéc
lam ddi vo6i nguoi lam viéc khong c6 quan hé lao
dong dang dugc tién hanh stra doi, hudng téi
bao dam viéc lam bén vitng cho tat ca lao dong.

Ngoai Luat Viéc lam, B¢ luat Lao dong
nam 2019 la van ban luat diéu chinh quan hé
lao ddng, quan hé khac lién quan dén quan hé
lao dong, quan ly nha nudc vé lao dong; ap
dung d6i v6i nguoi lao dong, nguoi lam viéc
khong cé quan hé lao dong. Dudi géc do ghi
nhan quyén, ché dinh viéc lam, tuyén dung va
quan ly lao dong ctua Bo luat Lao dong nam
2019 chi méi quy dinh quyén duoc bao dam,
bao vé viéc lam ctia nguwoi lao dong cé quan hé
lao dong (quyeén lam viéc; tw do lwa chon viéc
lam, noi lam viéc, nghé nghiép, hoc nghé, nang
cao trinh d6 nghé nghiép; tir chdi lam viéc néu
c6 nguy co ro rang de doa truc ti€p dén tinh
mang, sttc khoe trong qua trinh thiec hién cong
viéc); khong c6 quy dinh cu thé vé quyén duoc
bao dam, bao vé viéc lam cua ngwoi lam viéc
khong c6 quan hé lao dong.

D&i vdi trach nhiém ctia chu thé, Bo luat Lao
dong nam 2019 va Luat Viéc lam nam 2013 xac
dinh: Nha nuwdc, nguoi stt dung lao dong va xa
hoi ¢ trach nhiém tham gia giai quyét viéc lam,
bao dam cho moi ngwoi c6 kha nang lao dong
déu c6 co hodi cé viéc lam*. Nha nwdc cd chinh
sach phat trién kinh t€ - xa hoi nham tao viéc

3 Ho6 so du thao Luat Viéc lam (stra doi).
* biéu 9 B6 luat Lao dong ndm 2019.
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lam cho nguoi lao dong; khuyén khich t6 chu,
ca nhan tham gia tao viéc lam va tu thao viéc
lam; 6 chinh sach hd tro tao viéc 1am, phat trién
thi treong lao dong va bao hiém that nghiép...°
Tuy nhién, Bo luat Lao dong nam 2019 va Luat
Viéc lam ndm 2013 chuwa thé hién 1o vai tro,
trach nhiém ctia Nha nudc trong quan ly, diéu
ti€t d6i véi ngudn nhan lwee ndi chung, lao dong
ndi riéng; chuwa c6 nhitng quy dinh vé thac day
tao viéc lam theo hudng chu ddng, bén viing,
d3c biét hd tro thuc day viec lam bén viing d6i
v6inhém lao dong phi chinh thic, lao dong yéu
thé, trong d6 c6 nguoi lam viéc khong c¢é quan
hé lao dong; churra phan anh hét nguyén tac ctia
chinh sach viéc lam chu dong trong Cong wdc
s6 122 cuia T6 chitc Lao dong Qudc t€ (ILO) ma
Viét Nam da tham gia vao ndm 2012. Theo Cong
wde s6 122, mdi nwéce thanh vién trong kha nang
phu hop v6i diéu kién ctia dat nudce, quyét dinh,
thuc hién, ra soat cac bién phap dé dat duoc
muc tiéu chinh sdch bao dam sé cé viéc lam cho
tat ca nhitng ngudi san sang lam viéc va dang
tim kiém viéc lam; bao dam tu do lua chon viéc
lam va co h¢i cho nguoi lao dong dat dugc trinh
do6 tay nghé, st dung trinh d6 tay nghé trong
mot cong viéc thich hop®. Do vay, Luat Viéc lam
va B0 luat Lao dong déu can tiép tuc co6 nhiing
stra ddi, b6 sung gdp phan tao co ché manh mé
hd tro nguoi lao dong, nguoi lam viéc trong khu
vuc phi chinh thirc tim kiém, phat trién viéc lam
bén vitng trong boi canh hoi nhap qudc té.

Thit hai, quyén dugc bao dam an todn, vé
sinh lao dong

Luat An toan, vé sinh lao dong nam 2015
da cong bo hai chinh sach quan trong cia Nha
nudc vé an toan, vé sinh lao dong d6i véi nguoi
lam viéc khong c6 quan hé lao dong: Mot la, hd
tro huan luyén an toan, vé sinh lao dong cho
nguoi lao dong lam viéc khong theo hop dong
lao dong lam cdc cong viéc ¢ yéu cau nghiém
ngat vé an toan, vé sinh lao dong; Hai la, phat
trién d6i tuong tham gia bao hiém tai nan lao
dong tw nguyén’. Trén co s cac chinh sach do,
vé co ban, quyén duoc bao dam an toan, vé sinh

5 Diéu 5 Luat Viéc lam nam 2013.
¢ Piéu 1 Cong udc s6 122 cta ILO vé chinh sach viéc lam.
7 Diéu 4 Luat An toan, vé sinh lao dong nam 2015.
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lao dong ctia ngweoilao dong lam viéc khong theo
hop doéng lao dong da duoc quy dinh. Theo do,
nguoi lao dong lam viéc khong theo hop dong
lao déng c6 quyén lam viéc trong diéu kién an
toan, vé sinh lao dong; quyén ti€p nhan thong
tin, tuyén truyén, giao duc vé cdng tac an toan,
vé sinh lao dong; dwoc hudn luyén an toan, vé
sinh lao dong khi lam cac cong viéc cd yéu cau
nghiém ngdt vé an toan, vé sinh lao dong; tham
gia va huong bao hiém tai nan lao déng theo
hinh thitc ty nguyén do Chinh phu quy dinh®.
C6 thé khang dinh, day la nhitng quy dinh quan
trong trong co ché bao vé quyén duoc bao dam
cac diéu kién lam viéc an toan.

Sau 08 nam thuc thi Luat An toan, vé sinh
lao dong, Chinh phu da ban hanh Nghi dinh
sO 143/2024/ND-CP ngay 01/11/2024 quy dinh
vé bao hiém tai nan lao dong theo hinh thtrc tu
nguyén doi voi nguoi lao dong lam viéc khong
theo hop dong lao dong, chinh thitc c6 hiéu luc
tte 01/01/2025. Ddi tuwong ap dung la nguoi lao
dong lam viéc khong theo hop dong lao dong tir
du 15 tudi trd 1én, khong thudc doi twong tham
gia bao hiém xa hoi bt budc vé tai nan lao dong,
bénh nghé nghiép, c6 tham gia bao hiém tai nan
lao dong theo hinh thirc tw nguyén. Cac ché do
nguoi tham gia bao hiém tai nan lao dong tu
nguyén duoc huong bao gom: Phi giam dinh
muc suy giam kha nang lao dong va tro cap tai
nan lao déng moét lan trén co s& mikc suy giam
kha ndng lao dong va thoi gian tham gia bao
hiém tai nan lao dong tw nguyén. Tuy nhién, so
véi nguoi lam viée c6 quan hé lao dong, quyén
dugc huong tro cdp bao hiém tai nan lao dong
bi han ché hon, khong bao gom ché d¢ tro cap
hang thang khi bi tai nan lao dong.

Thit ba, quyén dugc huong ché’ dj ciia bao
hiém that nghiép

Theo Bao cdo danh gia tac dong chinh sach
khi stra d6i Luat Viéc lam, tinh dén hét thang
3/2024, ca nudc c6 261.676 ngudi duoc hod trg
hoc nghé, s6 nguoi duoc hd tro hoc nghé theo
xu hudng cung véi s6 nguroi hudng tro cdp that
nghiép, giai doan 2015-2019 tang theo tirng nam.
Tuy nhién, ch& d hd tro hoc nghé chu yéu giai
quyét nhu cau hoc nghé cho nguoi that nghiép

8 Diéu 6 Luat An toan, vé sinh lao déng nam 2015.
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ma chua c6 hd tro cho nguoi lao dong tham gia
dao tao, phat trién ky nang nghé hodc nang cao
trinh d6 kj nang nghe; hd tro chi 1a hoc phi hoc
nghe, chura c6 cdc hd tro khac trong thoi gian
hoc nghé dan dén kho khéan trong viéc tham
gia hoc nghé, nhat 1a véi nhitng nguoi khong
huong tro cdp that nghiép ma c6 nhu cau.

Mt khac, do ché d¢ bao hiém that nghiép
chi dp dung d6i vdi nguoi lao dong cd quan hé
hop dong lao dong nén cac ché do hoc nghé tir
Quy bao hiém that nghiép sé khong dwoc ap
dung ddi voi nguoi lam viéc khong c¢6 quan hé
lao dong. Trong khi d6, ban chét ctia bao hiém
that nghiép 1a ché d6 nham bu dap mot phan
thu nhap ctia nguoi lao dong (cong dan Viet
Nam ttr du 15 tudi trd 1én, c6 kha nang lao dong,
c6 nhu cau lam viéc®) khi bi mat viéc lam, hd
tro nguoi lao ddng hoc nghé, duy tri viéc lam,
tim viéc lam trén co so dong vao Quy bao hiém
that nghiép. Mot sd qudc gia phat trién trén thé
gioi da ap dung ché do bao hiém that nghiép tw
nguyén, trong d6 c6 Pan Mach da ap dung tw
nam 1907.

Nghi quyét s6 28-NQ/TW ngay 23/5/2018
cua Hoi nghi lan th 7 Ban Chap hanh Trung
wong bang Cong san Viét Nam khod XII vé
cai cach chinh sach bao hiém xa hoi nhan dinh:
Chinh sach bao hiém that nghiép chwa thuc
st gan véi thi truong lao dong, maéi tap trung
nhiéu cho khu vuc chinh thitc, chua cé chinh
sach pht hop cho khu vuc phi chinh thttc (noi
nguoi lao dong dé bi ton thuong), con nidng veé
giai quyét tro cdp that nghiép, chua chia y thoa
dang dén cac giai phap phong ngtra theo thong
1é qudc té.

2. M6t s6 kién nghi, dé xuat

Dai hoi Dang toan qudc lan tha XIII khéng
dinh phai ““d6i méi phuwong phap ti€p can trong
xay dung va thuec hién phap luat, chinh sach lao
dong, viéc lam bam sat véi thuc tién phat trién
kinh t€ - xa hoi ctia dat nuwdc va xu hudng cua
thoi dai; gé'm tryee ti€p cac muc tiéu, chi tiéu vé

° Diéu 3 Luat Viéc [am nam 2013.

10 Pham Théi Ha (2018), Kinh nghi¢m quéc té'vé trién khai
bdo hiém that nghiép va nhitng goi i cho Vigt Nam, https://
tapchitaichinh.vn/kinh-nghiem-quoc-te-ve-trien-khai-
bao-hiem-that-nghiep-va-nhung-goi-y-cho-viet-nam.
html, truy cap ngay 21/3/2025.
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lao dong, viéc lam v6i muc tiéu phat trién kinh
t&. Tao moi truong va diéu kién dé€ phat trién thi
treong lao dong dong bo, hién dai, linh hoat,
thong nhat, hoi nhap, c6 sy quan ly, diéu tiét
ctia Nha nudc. Tap trung xay dung, hoan thién
hé thong thong tin thi truong lao ddng, nang
cao chat lwong du bdo nham nang cao hiéu qua
két ndi cung - cau lao ddng va chét lugng dich
vu viéc 1am; khuyén khich xdy dung cac md
hinh lién két, dao tao va gidi thiéu viéc lam; c6
co ché, chinh sach dinh hudng dich chuyén lao
dong thong thoang, phan bd hop ly lao dong
theo vung. Cha trong bao dam an toan, bao vé
stecc khoe nguoi lao dong”'.

Bo luat Lao dong nam 2019 cling khzfmg
dinh xay dung cac co ché, thiét ché hd tro phét
trién quan hé lao dong tién bd, hai hoa va on
dinh phai thuc day viéc ap dung quy dinh cta
Bo luat Lao dong d6i v6i nguoi lam viée khong
c6 quan hé lao dong'>. Do vay, phap luat trong
linh vuc lao ddng can duoc tiép tuc ra soat, danh
gia va hoan thién mot s6 van dé sau:

Thir nhadt, ti€p tuc ra soat, stra d6i, bo sung
noi dung quy dinh cta B9 luat Lao dong nam
2019 theo hudng ghi nhan chinh thitc quyén co
ban ctia nguwoi lam viéc khong cé quan hé lao
dong, bao gom quyén tuy do viéc lam; quyén
duoc lam viéc trong diéu kién an toan lao dong,
vé sinh lao dong; duoc hd trg cung cap thong
tin thi truong lao dong, tu van, trg giap phap
ly vé viéc lam; duoc hd tro dao tao nghé; hd tro
tham gia danh gia, cap ching chi ky nang nghé
qudc gia; hd tro tham gia bao hiém xa hdi, bao
hiém tai nan lao ddng tw nguyén, bao hiém that
nghiép tu nguyén theo quy dinh ctia phap luat.

Dong thoi, xac dinh ro trach nhiém cua cac
chu thé trong bao dam quyén ctia nguoi lam
viéc khong c6 quan hé lao dong; ddc biét la vai
trd trach nhiém cta Nha nudc trong quan 1y hd
tro phat trién hé thong thong tin vé thi truong
lao dong, giai quyét viéc lam. Ché dinh viéc lam
trong BO luat Lao dong nam 2019 can c6 nhitng
quy dinh cu thé d6i véi chinh sach qudc gia vé

" Dang Cdng san Viét Nam, Vin ki¢n Dai hdi dai biéu toan
quoc lan thiy XIII, Tdp 1, Nxb. Chinh tri quéc gia Su that,
2021, tr. 269, 270.

2 Piéu 212 Bo luat Lao déng nadm 2019.
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viéclam tai nha, chinh sach viéc lam cong; chinh
sach ho tro dao tao nghé thong qua cac quy dinh
vé chuan chuyén mon trong hoat dong dao tao
nghé tai doanh nghiép, quy dinh vé cdp thé hoc
nghé cho nguoi lao dong (bao gom ca nguoi lam
viéc khong c6 quan hé lao dong).

Thit hai, stta d6i Luét Viéc 1am can b6 sung
nhitng quy dinh cu thé gép phan thue hién hiéu
qua chinh sach phat trién cac dich vu hudng
nghiép, tw van, gidi thiéu, két noi viéc lam;
thu thap, cung cap thong tin vé thi truong lao
dong; hd tro chuyén d6i nghé nghiép, di chuyén
tim kiém viéc lam nh3m hd tro nguoi lam viéc
khong c6 quan hé lao dong tim kiém viéc lam
va duoc bao dam viéc lam. Nhu vay, ngoai quy
dinh nhdm da dang hoa cac dich vu viéc lam,
phét trién t6 chic dich vu viéc lam tw nhén,
chuyén nghiép hda doi ngi tu van vién thuc
hién tu vén, gidi thiéu viéc lam trong Du thao
Luét Viéc 1am hién nay, can c¢é nhiing quy dinh
cu thé trong xay dung co ché hop tac cong tu
thong qua co ché thoa thuan gitta cac cdp chinh
quyén, gitta co quan quan ly nha nudc vé viéc
lam vo6i doanh nghiép trong thurc hién chwong
trinh, dg 4n hd tro nguoi lao dong chuyén dai
nghé nghiép, di chuyén lao dong gitta cac dia
phuwong hoac viung kinh té.

Bén canh d6, dé quy hoach, dau tu phat
trién hé thong trung tam dich vu viéc lam ¢ dia
phuong dap ting yéu cau phat trién thi truong
lao dong linh hoat, hiéu qua, déng vai tro dau
moi thong tin thi truong lao dong, diéu phai,
hd tro va quan tri thi treong lao dong trén dia
ban, can thiét 1ap va phat trién mo hinh lién két
vung trong dao tao, cung tng ngudn nhan luc;
xay dung cac trung tam vung, trung tam qudc
gia dao tao va thuc hanh nghé chét luong cao
theo vung kinh t€ trong diém. Viéc xa hoi hoa
cac dich vu viéc lam la can thiét, géop phan bao
dam moi quan hé gitta Nha nudc, thi truong
va xa hoi trong trach nhiém hd tro nguoi co
kha nang lao dong tim ki€m nguoi sit dung lao
dong hodc tim kiém co hdi viéc lam d€ nguoi co
kha nang lao dong tham gia quan hé lao dong
hoac duoc tie minh thiec hién cac hoat dong lao
dong tao ra thu nhap ma phap luat khong cam.
Hién nay, Trung tdam Qudc gia vé Dich vu viéc
lam da dugc thanh lap, la don vi sy nghiép
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cong 1ap c6 chirc nang td chire, quan ly va trién
khai cac hoat dong su nghiép vé dich vu viéc
lam, thong tin va du bdo thi treong lao dong,
bao hiém that nghiép va cac hoat dong dich vu
sw nghiép khac; cung cap dich vu su nghiép
cong vé viéc lam. Tuy nhién, can tiép tuc thyc
thi cac quy dinh ctia Céng wdc s6 88 cua ILO
bao dam cac dich vu viéc lam phai duwoc hinh
thanh c6 tinh hé thdng véi mang ludi cac to
chtte dich vu viéc lam dia phwong, vung co
kha néng gan két gitta t& chitc véi cac doanh
nghiép; c6 kha nang dich chuyén lao dong
sang cac cong viéc c6 chat lwong cao hon. Theo
d6, Trung tam Qudc gia vé Dich vu viéc lam sé
thuc hién cac nhiém vu xay dung hé théng co
so dit liéu viéc lam qudc gia lam ngu6n dit liéu
dé trung tam dich vu viéc lam cap dia phuong,
vung c6 thé st dung chung; dao tao ngudn
nhan luc tw van vién dich vu viéc lam, thiét lap
cac san giao dich viéc lam va cac dich vu hd
tro khac nhu dao tao nghg, hd tro lao dong di
cu gitta cac vung dé€ gitp nguoi lao dong tim
duoc viéc lam trén pham vi qudc gia gép phan
hoan thanh muc tiéu cta chwong trinh qudc gia
vé viéc lam.

Thir ba, d€ thuc hién chinh sach quan tri
thi treong lao dong linh hoat, hiéu qua, hién
dai, bén viing va hoi nhap, cé sy kién tao, quan
ly, diéu tiét cia Nha nudc; ngoai cac yéu cau vé
dau tu phat trién hé thong két ndi cung - cau lao
dong, thiét lap hé thong thong tin va duw bao thi
treong lao dong da tang, da linh vuc, két noi
co s0 dit liéu vé dan cu vdi co so dir liéu vé lao
dong, an sinh xa hoi, Luat Viéc lam can c6 cac
quy dinh két néi gitra quan tri thi truong lao
dong va bao dam an sinh bén viing. Day chinh
la chinh sach “an sinh linh hoat” ciia Dan Mach
da thuc hién khi ap dung ché d bao hiém that
nghiép tu nguyén d6i voi ca nhém nguoi lao
dong tu tao viéc lam™. Dong thoi, trong tuong
lai, can bao dam triét d€ hon nita sw binh déng
vé quyén duoc hudng trg cap tai nan lao dong
gitta ngroi lam viéc ¢ quan hé lao dong voi
ngroi lam viéc khong c6 quan hé lao dong; gop
phan trién khai c¢é hiéu qua nhiém vu chu yéu
khi thuce thi cdi cdch chinh sich bao hiém xa

13 Pham Thai Ha, tldd.
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hoi, bao hiém that nghiép theo Nghi quyét s&
28-NQ/TW ctia Hoi nghi lan th 7 Ban Chép
hanh Trung wong Dang Cong san Viét Nam
khoa XII.

Két luan

Hoan thién quy dinh phép luat lao dong vé
quyeén co ban cta nguoi lam viéc khong cé quan
hé lao dong la nhiém vu quan trong nham bao
dam hiéu qua quan tri thi treong lao dong va
an sinh xa hoi bén viing trong bdi canh hién dai
hoa dat nudce. Viéc tiép tuc ra soat, stra d6i B
luat Lao dong, Luat Viéc lam cung cdc van ban
phép 1y lién quan sé gitip khac phuc nhitng han
ch€, khoang trong phap ly hién hanh, tao co so
vitng chac dé bao vé quyén va loi ich hop phéap
cua nhom lao dong nay. Tl d6, gép phan xay
dung thi treong lao dong linh hoat, cht dong,
dap ung yéu cau phat trién kinh t& - xa hoéi va
hoi nhap qudc t€ ¢ Viét Nam hién nay./.
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