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Tém tat: Chitc ning budc toi la mot chitc ning co ban trong t6 tung hinh su. Sy ton tai, vdn
dong ciia né sé quyét dinh sy ton tai, vin dong cia cdc chifc ning t6 tung khdc. Nghién cttu cho
thdy mot sé quy dinh ciia phdp ludt t6 tung hinh sy hién hanh vé chitc ndng budc téi van con
nhiing han ché nhdt dinh. Trong khuén khd bai viét, nhom tdc gia lam sdng t6 mot s6 vin dé ly
ludn, phdn tich quy dinh ciia phdp ludt va dua ra cdc dinh huong hoan thién chitc ndng bugc toi
phi hop v6i thuc tién, v6i quan diém ciia Dédng vé tiép tuc xdy dung va hoan thién nha nuéc phéip
quyén xd hi chii nghia Viét Nam trong ky nguyén mdi.
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Abstract: The accusatory function is a fundamental component of criminal procedure.
Its existence and operation determine the existence and operation of other procedural
functions. Research indicates that certain provisions of the current Vietnamese criminal
procedure law on this function remain limited. In this article, the authors clarify several
theoretical issues, analyze relevant legal provisions and propose orientations for improving
the accusatory function in a manner that aligns with practice and the Communist Party of
Vietnam’s viewpoint on continuing to build and perfect the socialist rule-of-law state in the

new era.
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1. Hoan thién quy dinh ctia phap luit t6
tung hinh sy theo hwéng xac dinh rd chu thé
thuc hién chitc nang budc t6i

Viéc x4c dinh chta thé thwc hién chitc
nang budc tdi la moét noi dung quan trong
ctia phép luat t§ tung hinh sy (TTHS). O
Viét Nam, trong Bo luat T6 tung hinh suw
(BLTTHS) nam 2015 chua ¢6 su phan chia rod
rang, ranh mach gitra cac cha thé thyc hién
cac chtrc nang td tung co ban ndi chung va
cac chu thé thyc hién hién chiic nang budc
toi ndéi riéng. Chuong III va Chuong IV
BLTTHS nam 2015 quy dinh cac cha thé cta
quan hé phap luat TTHS theo nhém co quan
c6 thdm quyén tién hanh t6 tung, nguoi c6
tham quyén tién hanh t6 tung, nguoi tham
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gia td tung. C4ch quy dinh nay dan dén su
khong nhat quan trong viéc xac dinh pham
vi nhitng chu thé nao 1a chu thé thuc hién
chitc nang budc t6i. Diéu nay ciing lam cho
viéc quy dinh va thyec hién chitc nang, nhiém
vy, quyén han ctia cac chu thé budc toi dé
bi chong 1dn lén nhau, dan dén su thiéu
binh dang gifta cac chu thé t& tung, khé bao
dam tranh tung thuc chat trong qua trinh
giai quyét vu an hinh su (VAHS). Ngoai ra,
nghién cttu cac quy dinh caa BLTTHS nam
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2015 cho thdy méac du thudc cung mdt nhom
chu thé c6 tham quyén tién hanh td tung
hodc nhém cha thé tham gia td tung nhung
cac chu thé d6 thuc hién cac chiic ndng to
tung khac nhau va/hodc mot chu thé cd thé
thyee hién nhiéu chirc nang t6 tung.

Truoc thyce trang phap luat nhu trén,
trong khoa hoc phap ly TTHS Viét Nam, van
dé xac dinh chu thé thyc hién chitc nang budc
toi cting dang c6 sy khac nhau gitta cadc nha
nghién ctru. Cé quan diém cho rang chu thé
thuc hién chirc nang budc tdi bao gom Co
quan diéu tra, Vién kiém sat'. Quan diém
khéc cho rang cht thé thuc hién chitc nang
budc t6i bao gﬁm co quan dugc giao nhiém
vu tién hanh mét s6 hoat dong diéu tra, Co
quan diéu tra, Vién ki€ém sat>. Tuy nhién, ciing
c6 tac gia cho rang ngoai cac co quan trén thi
bi hai, nguoi dai dién cta bi hai cling la mot
chu thé thuc hién chirc nang budc toi®. Theo
quan diém nay, mac du khong quy dinh chu
thé t6 tung theo chiic ndng t6 tung, khong
chinh thtic quy dinh bi hai la chu thé thuc
hién chirc nang budc ti, nhung mot s quy
dinh cu thé tai Diéu 62 BLTTHS nam 2015 da
ghi nhan cho bi hai cac quyén huéng dén viéc
budc t0i. Bén canh d6, do hinh thc budc t0i
¢ Viét Nam la cong t6 nén vai tro budc toi cua
bi hai kha mo nhat, mang tinh chat hd tro cho
cong t6*. Ngoai ra, lién quan dén chitc nang
budc tdi cta bi hai cling c6 nhiing quan diém

! Tran Van Do (2022), “Cac md hinh t6 tung va van dé

tranh tung trong TTHS Viét Nam”, Ky yéit hji thdo quoc té&

Hoan thién phdp ludt trong linh viec twe phdp hinh sy hién nay -
Ly udn va thiee tién, Truong Dai hoc Luat Hué va Dai hoc
tong hop qudc gia Tula, tr. 174.

2 Nguyén Thi Huyén Trang, “Phuong huéng hoan thién Iy
luén vé chirc nang boc toi trong TTHS Viét Nam hién nay”,
Tap chi Khoa hoc Kiém sdt, s6 01/2021, tr. 30.

3 Theo tac gia Nguyén Thai Phuc, ngoai nhitng cha
thé trén nguyén don dan sy ciing tham gia thwc hién
chtrc nang budc t6i d€ bao vé 1¢i ich ctia ca nhan. Xem
Nguyén Théai Phuc (2007), “Nhitng chttc nang co ban
trong TTHS”, Tap chi Kiém sdt, trich dan boi Nguyén
Thai Phuc, Suy dodn w0 ti va lgi thé'ciia bén bao chita, Nxb.
Coéng an nhan dan, Ha Noi, 2024, tr. 221.

* Lé Thi Thuy Nga (2019), Chi thé' budc tgi trong TTHS
Viét Nam, Luan én tién si, Truong Pai hoc Luat Ha Noi,
tr. 60.
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khac nhau. C6 quan diém cho rang bi hai la
chu thé budc tdi chi trong treong hop vu an
duoc khoi t6 theo yéu cau cua bi hai®. Trong
khi d6, quan diém khéc lai cho rang bi hai
la cht thé budc t6i trong tat ca VAHS c6 bi
hai chit khong chi gidi han trong VAHS duoc
khoi t theo yéu cau cta ho, vi trede Toa an,
nguoi bi hai c6 day du cac quyén cia mot bén
tranh tung®.

Su chuwa thdng nhéat trong khoa hoc
phép ly va quy dinh cta phap luat vé cac chu
thé thuc hién chiic ndng budc t6i nhu trén
phai duoc khic phuc. Chi khi xac dinh mot
cach hop ly vé cha thé thuc hién chitec ndng
budc t0i, ching ta méi ¢ thé quy dinh dung
cac van dé lién quan nhu quyén va nghia vy,
moi quan hé gitra cac chu thé cung thuc hién
chtrc ndng budc tdi, ciing nhw mdi quan hé
gitta cac chu thé thyc hién chitec nang budc
toi v6i cac chu thé thuc hién chirc nang t6
tung khac. Viéc phan dinh rd rang cac chu
thé thyc hién chiic ndng TTHS sé bao dam
cac hoat dong t6 tung mang tinh chuyén
mon hda cao, nang cao hiéu qua thyc hién
cac chirc nang td tung.

Trong thoi gian qua, mot s6 nha nghién
cttu chia sé dé xudt hoan thién quy dinh cua
phap luat TTHS theo huéng phan dinh rd cac
chu thé dua vao ba chitc ndng co ban bao gom
chu thé thuc hién chitc nang budc t0i, chu thé
thue hién chiic nang bao chita, cha thé thuc
hién chttc nang xét xtt, chu thé khac tham gia
t0 tung’. Cac dé xudt nay da dua trén nhing
co sO khoa hoc nhu thuyre trang quy dinh cta
phap luat TTHS vé chttc ndng budc tdi, quan
diém cua Dang va Nha nudc ta vé cai cach tw
phap, trong d6 yéu cau xay dung ché dinh tu

5 Nguyén Duic Thai, “Quyén budc toi ctia nguoi bi hai
trong TTHS”, Tap chi Khoa hoc phdp 1y, s6 01/2015, tr. 35.
¢ Nguyeén Thai Phuc (1999), Mot s6 vin dé vé quyén cong
t6"ctia Vign kiém sit, Ky yéu dé tai khoa hoc, Vién kiém
sat nhan dan tdi cao, Ha N&i, tr. 27.

7 Tran Van D9, tldd, tr. 174; Lé Thi Thuy Nga, tldd, tr.
128; Tran Minh Ngoc (2023), Chitc nang budc t¢i trong
khoi to, diéu tra vu dn hinh sy, Luan an tién si, Hoc vién
Khoa hoc xa hoi, tr. 158-159.
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phép 1ay xét xtr 1a trung tam, tranh tung la dot
phé&; cung véi xu hudng tiép thu c6 chon loc
nhitng yéu t6 tién bd, hop ly cua md hinh t6
tung tranh tung.

Véi nhitng phan tich, danh gia ¢ trén,
nhom tac gia nhan thdy trong ky nguyén
moi, cac nha 1ap phap can quan tam nghién
cttu, hoan thién quy dinh cta phap luat
TTHS theo huwdng phan dinh ré rang chu
thé thyc hién cac chiic nang to tung ndi
chung va chttc nang budc tdi nodi riéng.
Diéu nay sé tranh sy xung dot gitra cac chu
thé khi thuc hién chittc ndng, dam bao cho
cac chu thé thyc hién dung chiic ndng, ti
do6 bao vé quyén va loi ich hop phép cua
ngwoi bi budc tdi, nang cao hiéu qua giai
quyét vu an, thé hién duoc tinh cong bang,
dan cha trong TTHS. Dic biét, can khing
dinh vi tri, vai tro ctia bi hai trong viéc thuc
hién chitc nang budc t0i, tir d6 hoan thién
cac quy dinh vé quyén va nghia vu cua bi
hai d€ phu hop véi chitc nang td tung cta
ho. Lich st phat trién cua khoa hoc luat
TTHS thé giéi cho thdy nan nhan cua toi
pham (crime victims) tir chd 1a mot nguoi
bi lang quén (forgotten man) da ngay cang
duwgc quan tam nhiéu hon®, nhat la tai cac
qudc gia c¢6 quan diém phi truyén thong, coi
mo vé dic diém cua trdch nhiém hinh sy’ va
TTHS. Trén thé gidi hién nay, budc tdi nhan
danh nha nuéc dang chi€m wu thé trong tat
ca cdc mo hinh TTHS, tuy nhién vai tro budc
toi cila ngudi bi hai van ton tai & nhiéu qudc
gia, gop phan bao dam su can doi gita loi
ich nha nwéc va loi ich cad nhan; nhan manh

8 Tham khao J. Goodey, Victims and Victimology: Research,
Policy and Practice (2005, Harlow: Pearson Education
Limited), trich trong Jana Bednarova, “The Heart of the
Criminal Justice System: A Critical Analysis of the Position
of the Victim”, Internet Journal of Criminology; Anne M.
Morgan, “Victim rights: Criminal Law: Remembering
the Forgotten person in the Criminal Justice System”,
Marquette Law Review, 70/1987, p. 572-597.

® Gordon Bazemore, Mark Umbreit, “Rethinking the
Sanctioning Function in Juvenile Court: Retributive
or Restorative Responses to Youth Crime”, Crime
Delinquency, 41(3)/1995.
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tinh nhan van, hai hoa trong viéc xt ly toi
pham trong khi van thtra nhan loi ich nha
nuéc 12 yéu t8 tién quyét. O mét s6 qubc gia
nhw Lién bang Nga, Phan Lan, vai tro budc
toi doc lap ctia ngudi bi thiét hai (tw t8) van
dugc ghi nhan. Tai Hoa Ky, du vé co ban
nguoi bi hai (nan nhan) tham gia t6 tung véi
vai tro nhw mét nhan ching song 6 mot s6
Toa an (vi du: Arkansas, Kentucky, North
Carolina va Tennesee), nguoi bi hai van cé
thé thuc hién tu t6 nhung phai chiu moi phi
ton'. Ngoai ra, viéc ghi nhan nguyén tac
tranh tung trong BLTTHS ndm 2015 cua Viét
Nam ciing dat ra yéu cau xac dinh ro vai tro
cta bi hai v6i tu cach la mot bén chu thé cua
tranh tung, cht thé cta chitc ndng budc toi.

2. Hoan thién quy dinh cua phap luat
t6 tung hinh su theo hwéng xac dinh r6 thoi
diém bat dau va thoi di€m két thic cua chire
nang budc toi

Viéc xac dinh rd thoi diém bit dau va
thoi diém két thuc cua chite ndng budce toi cd
y nghia quan trong ca vé ly luan, phap ly va
thuee tién. Day 1a mot yéu cau bat budc trong
TTHS nham bao dam quyén va loi ich cua
cac bén trong TTHS, gbp phan bao dam tinh
cong bang, khach quan va hiéu qua trong
qua trinh t tung. Trong mdi quan hé véi cac
chttc nang 0 tung khac, chitc ndng budc toi
doéng vai tro quyét dinh, 1a co s¢ xuat hién
chtrc nang bao chittra va chitc ndng xét xt, la
don bay dwa bd may td tung vao hoat dong.
V6i dinh hudng hoat dong hudng dén viéc
truy cttu trach nhiém hinh sy nguoi pham
t0i. Sw xuat hién cua chitc nang budc toi kéo
theo sy xuat hién cuia chirc nang bao chira va
chitc nang xét x'!, khong c6 budc toi sé dan
dén khong c6 bao chita va khong cd xét xu,
khi budc tdi chdm duit thi cac chirc ndng khac
cing phai chdm dut. Viéc xac dinh thong
nhat, chit ché thoi diém bit dau va két thic

10 Nguyén Van Tuan, Mgt s6' vin dé cia lugt TTHS Vigt
Nam, Nxb. Te phap, Ha N6i, 2015, tr. 168, trich dan boi
Lé Thi Thuy Nga, tldd, tr. 50.

1 Tran Minh Ngoc, tldd, tr. 41.
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cua chirc nang budc toi sé dat nén mong cho
cac quy dinh ctia phap luat TTHS trong viéc
quy dinh cac van dé phap ly lién quan dén
chu thé thuc hién chittc nang budc toi, bao
dam hiéu qua thuc hién chitc ndng nay trén
thuc tién. Bén canh dé, nd con 1a co sé cho
viéc xac dinh chinh x4c pham vi cac chu thé
bi budc tdi, quyén va nghia vu cta cac chu
thé bi budc toi.

Vé mat khoa hoc, viéc xac dinh thoi diém
bat dau va két thic cua chie nang budc toi
van con nhiéu quan diém khéc nhau. Quan
diém thit nhat cho rang chirc ning budc tdi
bat dau khi c6 quyét dinh khéi t& bi can va
két thuc khi ban an c6 hiéu luc phap luat™.
Quan diém tht hai cho rang chttc ndng budc
t0i xudt hién khi c6 quyét dinh khéi t6 bi
can, nhung trong mot s6 truong hop cd thé
xudt hién sém hon khi c6 nguoi bi gitt trong
treong hop khan cdp, bi bat trong truong hop
pham tdi qua tang va két thuc khi ban én,
quyét dinh cua Toa an c6 hiéu luc phap luat.”
Quan diém thi ba cho riang chitc ning budc
toi xuat hién sém hon, dé la khi khoi to vu 4n,
tham chi trede khi khoi t6 vu an trong treong
hop kham nghiém hién truong va két thac khi
ban an két ti c6 hiéu luc phap luat hoac két
thac khi tai phién toa Kiém sat vién rut toan
bd quyét dinh truy t6™...

BLTTHS ndam 2015 chuwa quy dinh chu
thé theo chitc nang budc tdi nén viéc xac
dinh thoi diém bét dau va thoi diém két thuc
ctia chttc nang budc t0i cling chwa dwoc quy
dinh cu thé. Diéu nay da dan dén cac quy
dinh ctia BLTTHS thiéu sw nhat quan trong
viéc xac dinh tu cdch nguoi bi budc toi, anh
huong dén viéc bao dam quyén va lgi ich cua
ho. Vi du khi 4p dung bién phap git nguoi
trong treong hop khan cap da xuat hién chic
ndng bugc toi hay chua? Nguoi bi gitt trong
treong hop khan cap cd phai la nguoi bi

2 Nguyén Thai Phtg, tldd, tr. 22.

13 L& Thi Thuy Nga, tldd, tr. 40.

41L& Tién Chau, “Mot s6 van dé vé chirc nang budc t6i”,
Tap chi Khoa hoc phdp 1, s6 3/2003, tr. 71.
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budc t6i khéng? Theo diém d khoan 1 Diéu 4
BLTTHS nam 2015, ho khong phai nguoi bi
budc t6i, nhung Diéu 58 BLTTHS nam 2015
lai trao cho chu thé nay cac quyén dac trung
cua nguoi bi budc toi nhu quyén bao chira,
khong budc phai dua ra 10i khai chdng lai
chinh minh hoac budc phai nhan minh c6
toi. Ngoai ra, quy dinh tai khoan 1 Diéu 159
BLTTHS ndm 2015 cho thay khi Vién kiém
sat “dé ra yéu cau kiém tra, xac minh va yéu
cau co quan c6 tham quyén giai quyét nguon
tin vé toi pham thuc hién” la da duoc xem la
thwc hanh quyén céng t6. Nhu vay, khong
o ly do gi d€ khong xem nguoi bi gitt trong
treong hop khan cap (nguoi da bi tudce tu
do) la ngwoi dang bi budc toi®.

Bén canh d6, viéc chwra xac dinh 16 rang
thoi diém két thac cua viéc thuc chiic nang
budc toi va hé qua cta né dan dén quy dinh
trwong hop Vién kiém sat da rut toan bo
quyét dinh truy t6 tai phién toa nhung Toa an
van tiép tuc xét xt¢ vu an (khoan 1 biéu 325
BLTTHS nam 2015). Quy dinh nay di ngwoc
lai ly luan vé mdi quan hé gitra cac chiic nang
co ban trong TTHS, cé budc t6i thi mdi cd bao
chtra, c6 budc tdi thi mdi ¢ xét xir; khi chirc
nang budc toi chdm dat thi cdc chic ndng
khéc cling phai cham dit theo.

Su chua thong nhdt trong cac quan diém
khoa hoc néu trén va thuc trang quy dinh
cua phap luat TTHS Viét Nam vé thoi diém
bat dau va thoi diém két thtic ctia chiic nang
budc t0i da va dang dat ra nhu cau can tiép
tuc nghién ctru va dé xudt cac giai phap dé
hoan thién van dé ly luan, phap ly va thuc
tién lién quan dén thoi diém bat dau va thoi
diém két thuc cua chirc nang budc toi, bao
dam sy thong nhat, chat ché trong quy dinh
ctia phéap luat, bdo dam hiéu qua ap dung
phép luat, gép phan bao vé quyén con nguoi
ctia nguoi bi budc tdi.

15 Lé Huynh Tan Duy, “Su khong dong bo gitta ndi dung
mot s§ quy dinh trong BLTTHS nam 2015 va giai phap
hoan thién”, Tap chi Toa dn nhdn din, s6 04/2021, tr. 01-07.
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3. Hoan thién quy dinh cta phap luit to
tung hinh sy theo huong giai quyét hop ly
maéi quan hé gitra cic chii thé thuc hién chirc
nang budc toi

Trén co sO phan dinh ro rang cac chu thé
thure hién chitc ndng budc toi trong TTHS, yéu
cau giai quyét hop ly mdi quan hé gitra cac
chu thé thuc hién chiic nang nay la mot doi
hoi tat yéu nhung khong don gian, nhadt la
mdi quan hé gitta Co quan diéu tra va Vién
kiém sat'®. Vé ly luan, viéc budc tdi co thé duoc
thuc hién boi nhitng chu thé voéi vai tro khac
nhau 0 cac giai doan cua qua trinh giai quyét
VAHS. Trong giai doan khoi td, diéu tra, chirc
nang budc t0i dwgc thuc hién thong qua sy
phoi hop chat ché gitta Co quan diéu tra, co
quan duoc giao nhiém vu tién hanh mot sd
hoat dong diéu tra va Vién kiém sat. Vé ban
chat, “tham quyén diéu tra la thdm quyén
phai sinh, bat ngudn tir quyén cong t&, do do,
mac du tham quyén diéu tra dwgc giao cho Co
quan diéu tra, co quan duoc giao nhiém vu
tién hanh mot s6 hoat dong diéu tra thuc hién
nhung moi hoat ddng ctia cdc co quan nay
déu nam dudi sy quyét dinh va gidm sat cta
Vién kiém sat. Vién kiém sat gitt vai tro chu
dao, quyét dinh t6 tung o giai doan diéu tra
thong qua viéc phé chudn, khong phé chuan
hodc huty bo cac 1énh, quyét dinh ctia Co quan
diéu tra, co quan duoc giao nhiém vu tién
hanh mét s6 hoat dong diéu tra hoac ty minh
ban hanh cac 1énh, quyét dinh t6 tung va Co
quan diéu tra, co quan duwoc giao nhiém vu
tién hanh mot s6 hoat dong diéu tra co trach
nhiém thuc hién cac lénh, quyét dinh do”".
Trong giai doan truy t6 va xét x&, Vién kiém

1o L& Huynh T4n Duy, “M6i quan hé gitta Co quan diéu
tra va Vién kiém sat trong TTHS Viét Nam”, Tap chi Nha
nwdc va Phdp ludt, s& 2(382)/2020, tr. 64.

7" Nguyén Huy Tién (2022), "Nang cao hiéu luc thuc
hanh quyén cdng t6 va kiém sét hoat dong tu phéap ctua
Vién kiém sat nhan dan dap ¢ng yéu cau xay dung,
hoan thién Nha nuéc phép quyén xa hoi chti nghia Viét
Nam", Ky yéu hoi thio khoa hoc “Vién kiém sit nhin din
trong Nha nieéc phdp quyén xd hji chii nghia Viét Nam dén
nam 2030, dinh hwong dén nam 2045”7, Vién kiém sat nhan
dan tdi cao, tr. 150.
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sat gitr vai tro cha dao, doc lap thuec hién chikc
nang budc tdi trén co so hé thdng cac chiing
c phan 16n dwgc thu thap tir giai doan diéu
tra. Viéc phan dinh r6 rang moi quan hé gitra
cac chu thé budc toi trong TTHS la mot yéu
cau tat yéu nham han ché tinh trang chong
chéo, mau thuan hay dun day trach nhiém
trong viéc thiec hién chitc nang budc toi, gop
phéan bao dam suw khach quan, chinh xac va
hop phap cta qua trinh giai quyét vu an.

Phap luat TTHS Viét Nam hién hanh
da quy dinh theo huwdng tang cwong trach
nhiém céng td trong hoat dong diéu tra,
gan cong t& voéi hoat dong diéu tra nham
cu thé hoa chu treong cua Dang tai Nghi
quyét s6 49-NQ/TW. Tuy nhién, da s6 céac
cong trinh nghién ctu da chi ra rang quy
dinh vé md&i quan hé gitta cac chu thé thuc
hién chttc nang budc tdi la chuwa ro rang,
chwa phu hop. Ddc biét, mirc do, gidi han
sy doc lap cua Co quan diéu tra, co quan
dwoc giao nhiém vu tién hanh mot s hoat
dong diéu tra trong mo6i quan hé vdi Vién
kiém sat chua dwgc giai quyét triét dé€ veé ly
luan; thiéu co ché cho phép Co quan diéu
tra kién nghi xem xét, giai quyét treong hop
cac lénh, quyét dinh t6 tung ctia Co quan
diéu tra bi Vién ki€m sat hiay bo hodc khong
phé chudn khong phtt hop véi quy dinh cta
phédp luat. Bén canh d6, mé6i quan hé gitra
co quan c6 thim quyén thuc hién chirc nang
budc t0i dai dién cho nha nuwdc véi bi hai
chuwa duoc xem xét, quy dinh cu thé...

Tt nhitng bat cap vé mdi quan hé gitra
cac chu thébudc tdi, cac nha khoahoc da quan
tam nghién ctru dé€ dwa ra cac giai phap hoan
thién quy dinh ctia phap luat. Nhitng van dé
co ban, quan trong lién quan dén viéc phan
dinh rd6 rang mdi quan hé gitta cac cha thé
thue hién chitc ndng budc toi dugc quan tam
bao gom: (i) Nghién cttu phan dinh hop ly
tham quyén gitta cac cha thé cung thuc hién
chttc nang budc t6i, ddc biét la dia vi phap
ly, m6i quan hé gitta Co quan diéu tra va
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Vién kiém sat, gitra cac Co quan diéu tra voi
nhau véi nhau (cac hé thong, cac cap va cac
dia phwong véi nhau); (ii) Phan dinh tham
quyén gitra nhitng nguoi tién hanh t8 tung
trong nhiing co quan nay dé€ tranh chong
chéo trong qud trinh thuwc hién chttc nang
budc t6i trong TTHS'; (iii) Xac dinh dang vi
tri, vai tro, chttc ndng, nhiém vy, quyén han
cua Vién kiém st trong thuc hanh quyén
cong to va kiém sat hoat dong diéu tra toi
pham theo hudng tang cuong trach nhiém
cta cong to trong hoat dong diéu tra; cong
t6 chi dao, dat ra nhiing yéu cau trong hoat
dong diéu tra (quy dinh rd hon ndi ham vé
trach nhiém va chi dao ctia cong t6 véi hoat
dong diéu tra)"’; xay dung co ché d€ rang
budc trach nhiém cua Co quan diéu tra, ctia
biéu tra vién trong viéc thuc hién cac quyét
dinh, yéu cau t6 tung cua Vién kiém sat, cua
Kiém sat vién; xay dung co ché gan trach
nhiém phap ly cua Vién kiém sat, cua Kiém
sat vién trong viéc dua ra cac yéu cau, quyét
dinh d6i véi cac Co quan diéu tra ma khong
c6 can ctt hoac khong dung phap luat®.

4. Hoan thién quy dinh cua phap luat
t6 tung hinh sy theo huéng da dang hoa noi
dung chttc ning budc tdi cua Vién kiém sat
trén co s¢ tiép bién phap luat nwdc ngoai

Noi dung cua chitc nang budc tdi la tong
thé cac hoat dong dugc thuc hién theo quy
dinh ctia phap luat TTHS boi nhitng chu thé
nhat dinh nham phét hién, chiing minh t6i
pham va nguoi pham tdi, lam can ctt cho viéc
xét xtt cua Toa an. Day la cach hiéu theo nghia
hep chi nhan manh cac hoat dong hudéng dén
viécbudc tdi, con theo nghia rong thi ndi dung
chttc nang budc tdi c6 thé bao gom nhiéu van

8 Tran Minh Ngoc, tldd, tr. 156.

1 Nguyén Dinh Quyén (2022), “Nhiing van dé dat ra
ddi véi to chire va hoat dong cta Vién kiém sat nhan
dan dap tng yéu cau xay dung, hoan thién nha nudc
phép quyén dén nam 2030”, Ky yéu hoi thio khoa hoc Vién
kiém sdt nhin din trong nha nwdéc phdp quyén xd hoi chil
nghia Viét Nam dén nam 2030, dinh hwong dén nim 2045,
Vién kiém sat nhan dan tdi cao, tr. 135.

2 Nguyén Huy Tién, tldd, tr. 164-165.
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dé khac nhue nguyén tic budc toi, hoan hodc
mién budc tdi, phueong thitc (dang) budc toi.
Hién nay, xu hudng da dang hoda ndi dung
chtrc ndng budc tdi cua Vién kiém sat hay co
quan cdng t6 dang ngay cang duoc cac qudc
gia quan tam. D4i véi Viét Nam, nguyén nhan
dan dén xu hudng nay xuat tir yéu cau dau
tranh phong, chong t0i pham trong giai doan
méi; cht truong ctia Dang vé sip xé&p, tinh
gon bd may nha nuwdc; su thay doi trong quan
diém vé vai tro cua phap luat hinh su trong
phong ngtra, xtt ly t0i pham. Mat khac, xa hoi
ngay cang phét trién doi hoi sy cong bang,
minh bach trong qud trinh giai quyét vu an,
dong thoi chu trong dén viéc phuc hoi nhanh
chéng, hiéu qua quyén va lgi ich hop phap
cho nan nhan cua t6i pham.

Nhiéu qudc gia trén thé gidi da cé nhiing
thay doi trong viéc da dang hoa ndi dung chire
nang budc t6i bén canh nguyén tac truy t& bat
budc (compulsory prosecution). Cac quoc gia
da ¢ su ti€p thu nhitng phuong thitc bude toi
kh4c nhau d€ tao su linh hoat, mém déo, su
can bé“mg trong viéc bao vé loi ich chung va loi
ich ctia ca nhan, dong thoi tiét kiém thoi gian,
cong strc va chi phi t6 tung, giup giai quyét
nhanh chéng vu an va han ché tinh trang qua
tai cho cdc co quan t6 tung. Cac cong trinh
nghién cttu khoa hoc da chi ra nhitng nguyén
tic, ndi dung ctua chitc nang budc toi duwoc
cac quoc gia hoc tap nhu nhu tuy nghi truy
t0 (prosecutorial discretion), thoa thuan nhan
toi (plea bargain/guilty plea), thoa thuan hoan
truy t0 (deferred prosecution agreement).
Trong do6, tuy nghi truy t6 c6 thé duoc hiéu
la quyén cua Cong t& vién (prosecutor/
prosecuting attorney) quyét dinh nhiéu van
dé lién quan dén viéc cé truy t6 hay khong,
tinh chat cta cao budc, thuwong luong nhan
tdi va dé xuat ban an?'. Thoéa thuan nhan toi

21 US Legal Definitions, https://publiccontractinginstitute.
com/prosecutorial-discretion/, truy cap ngay 07/02/2025.
Tham khao thém Joachim Herrmann, “The Rule of
Compulsory Prosecution and the Scope of Prosecutorial
Discretion in Germany”, The University of Chicago
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la thoéa thuan gitta bi cao va Cong td vién,
trong d6 bi cdo dong y nhan tdi doi véi mot
s0 hodc tat ca cao budc chdng lai ho dé doi
ldy su nhuwong bd tir Cong t6 vién. Nhing
thoa thudn nay cho phép cac Cong td vién
tap trung thoi gian va nguodn luc vao cac vu
an khac, dong thoi giam s6 luong phién toa
ma thdm phdan can giam sat (oversee)®. Thoa
thuan hoan truy td la thoa thuan gitra cong ty
v6i Cong td vién, trong d6 cong ty bi budc toi
nhung thu tuc t6 tung sé tw dong dwoc hoan
lai (suspended) v6i mot s6 diéu kién cd thé
bao gom viéc thanh toan tién phat, thanh toan
boi thwong va thuc hién chuong trinh tuan
tha ctia cong ty>.

Nghién cttu cho thay nguyén tac tity nghi
truy t6 - mot nguyén tac dugc dé cao tai Hoa
Ky da va dang duoc nghién ctru, 16ng ghép
bdi nhiéu qudc gia khéac, dac biét la mot s
quéc gia chau Au da ting thudc hé thong
phap luat xa hoi cht nghia voi sy tuan thu
nghiém ngét nguyén tic truy t& bat budc (Y,
Ba Lan, Croatia, Séc)*. Bén canh do, ¢ Bong
Nam A, Indonesia la qudc gia c6 tinh trang
toi pham tham nhiing dién bién phtic tap va
cting dang co6 cach tiép can rat manh mé vé

University Law Review, 41/1974, p. 468-505; Rebecca Krauss,
“The Theory of Prosecutorial Discretion in Federal Law:
Origins and Developments”, Seton Hall Circuit Review,
6(1)/2009, p. 01-28; Rosa Anna Ruggiero, “Prosecutorial
Discretion vs. Mandatory Prosecution: The Italian Case
of Corporate Crimes”, Revista Italo-Espariola de Derecho
Procesal, 2022, 5-9.

2 Cornell Law School, Plea bargain, https://www.law.
cornell.edu/wex/plea_bargain, truy cap ngay 07/02/2025.
Tham khao thém Lé Huynh Tén Duy, “Ché€ dinh méc ca
nhan toi theo phap luat Hoa Ky va kinh nghiém cho Viét
Nam”, Tap chi Khoa hoc phép 1y, s& 5/2018, tr. 45-53.

Z The Crown Prosecution Service, Deferred Prosecution
Agreements, https://www.cps.gov.uk/deferred-prosecution-
agreements, truy cap ngay 07/02/2025.

% Lé Lan Chi, Mai Thanh Son (2023), “M&t s xu huéng
nghién cttu gan ddy cua khoa hoc luat TTHS thé gidi va
Viét Nam”, Dién dan ludt hoc mia thu Iin thir 3, Chuyén deé
“Nhitng phdt trién méi cia ludt hoc thé’gidi va Viét Nam trong
linh viec tw phdp hinh sw va toi pham hoc”, Trieong Pai hoc
Luét, Dai hoc Quéc gia Ha Noi, tr. 7. Tham khao thém
Lé Chi Lan va céc tac gia khac, “Mandatory Prosecution
in the Changing Time: A Systematic Literature Review”,
Criminal Justice Ethics, 2025.
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thu tuc truy t6 loai toi pham nay voéi viéc ap
dung tha tuc thwong lwong nhan toi nh3m
truy thu tai san tham nhiing, but dép thiét hai
cho xa hoi*. Tai Trung Qudc, cac nghién ctru
gan day tap trung vao viéc danh gia tu phap
dam phan/tu phap thwong lrong (negotiated
justice) va chinh sach khoan hong (giam nhe
hinh phat) ma quéc gia nay ap dung sau
khi ban hanh BLTTHS nam 2018%*. Trung
Quodc ciing la quoc gia dang ap dung hinh
thitc mién truy t8 c6 diéu kién (conditional
non-prosecution) - mot su tiép thu cé stra doi
dua trén thoa thuan hoan truy t6 ciia Hoa Ky
- d6i v6i doanh nghiép pham t6i%.

Trong TTHS Viét Nam, Vién kiém sat
la co quan dai dién cho Nha nuwéc thie hanh
quyén cong td, gitt vai tro quan trong trong
viéc bao dam cong ly, bao dam loi ich chung.
Mic du nguyén tac truy t6 bat budc khong
duogc ghi nhan truc tiép bang cau chit, nhung
tinh than cta nguyén tac nay duoc thé hién
thong qua quy dinh tai Diéu 243 vé quyét
dinh truy t6 va Diéu 248 vé quyét dinh dinh
chi vu an ctia BLTTHS nam 2015%. Trong khi
do, phap luat TTHS Viét Nam chwa ghi nhan
cac nguyén tic, ché dinh tao sy mém déo,
linh hoat cho Vién kiém sat trong viéc thuc
hién chirc nang budc t6i nhu phap luat mot sd
quoc gia da dé cap o trén.

Van dé da dang hdéa ndi dung chirc ning
budc toi cha Vién kiém sat da dwoc nhiéu
hoc gia trong nudc quan tam. Cac cong trinh
nghién ctu ti€p can ndi dung nay & nhiéu
khia canh, tuy nhién hudng nghién cttu chinh
la chi ra xu hudng phat trién theo hudéng da
dang hda ndi dung chirc ndng budc to6i nhwe

% Lé Lan Chi, Mai Thanh Son, tldd, tr. 7.

26 L& Lan Chi, Mai Thanh Son, tldd, tr. 8.

¥ Nguyén Thi Thu Hang, Vii Thi Quyén (2024), “Mién
truy t6 c6 diéu kién d6i v6i phap nhan theo phap luat
Hoa Ky, Trung Qudc va kinh nghiém cho Viét Nam”,
Ky yéuu hi thdo quoc gia “Trdch nhi¢m hinh sw, mién va gidm
triach nhiém hinh sw”, Truong Dai hoc Luat Thanh phd
Ho6 Chi Minh, tr. 538-539.

% Vo Minh Ky, V6 Thi Hong Phuong, “Quyén cong to
trong nén dan cht va nguyén tac tuy nghi truy t6”, Tap
chi Khoa hoc phdp 1y, s& 9/2018, tr. 67.
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nhiéu qudc gia trén thé gidi. Cac nha khoa hoc
da kién nghi cac co quan lap phap can nghién
cttu b6 sung cac ché dinh nhu tuy nghi truy
t6, thoa thuan nhan toi, hoan truy t6/mién
truy t6 c6 diéu kién®. Viéc da dang hoa cac
noi dung cua chitc nang budc tdi la mot xu
huwéng. Tuy nhién, Viét Nam cling nén can
nhic than trong, bao dam viéc ti€p thu, bién
d6i cac ndi dung nay mot cach hop ly, c6 16
trinh va dung thoi diém khi cac diéu kién vé
nhan thttc, bao dam thuc thi da san sang dé
phat huy t6i da wu diém va han ché nhing
nhuoc diém cua cac ché€ dinh nay./.
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