NANG CAO HIEU QUA THU HOI TAI SAN THAM NHUNG
TRONG GIAI QUYET CAC VU AN THAM NHONG HIEN NAY
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Tém tit: Trong nhitng nam qua, nhiéu vy dn tham nhiing da dwoc phdt hién, diéu tra,
xtt 1y va van dé thu hoi tdi san bi thdt thodt, chiém doat trong cdc vu dn nay tré thanh
mot yéu ciu tdt yéu ciia cong tac phong ngiva, phdt hién va xir Iyj hanh vi tham nhiing. Bai
viét phdn tich thuc trang, chi ra nhiing han chéva nguyén nhin ciia han chétrong viéc thu
hoi tai san do tham nhiing trong gidi quyét cdc vy dn tham nhiing. T d6, néu ra mot sé’
kién nghi dé xudt nham ning cao hiéu qua thu hoi tai san tham nhiing 6 Viét Nam trong
thoi gian toi.
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Abstract: Recently, many corruption cases have been discovered, investigated, and
handled. The issue of recovering lost and misappropriated assets in corruption cases has
become an essential requirement for the work of preventing, detecting, and handling
corruption. The article analyzes the current situation, points out the limitations and its causes
in recovering corrupt assets in resolving corruption cases. From there, it proposes a number
of recommendations to improve the effectiveness of recovering corrupt assets in Vietnam in

the coming time.
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Dit van dé

Trong cong tac dau tranh, xt ly cac vu
an tham nhiing, bén canh viéc quan tam toi
hinh phat d6i voi nguoi c6 hanh vi tham
nhiing, con phai quan tam, xem xét viéc khac
phuc hau qua, thu hoi tai san da bi chiém
doat hodc bi that thoat (goi tat la thu hoi
tai san tham nhting). Thu hoi tai san tham
nhiing khong nhiing c6 y nghia quan trong
trong viéc khac phuc hau qua nguy hiém
cho xa hoi ma con canh bdo, ngan chan hanh
vi tham nhting, boi viéc phat hién, thu hoi
tai san tham nhing sé lam mat di muc dich
tham nhiing cua nhitng can bo, dang vién
thodi hoa, bién chat. Hon nita, néu tai san
tham nhiing khong thu hoi duoc thi viéc x
ly tham nhiing, phong ngtta tham nhting sé
khong triét dé€. Tuy nhién, day la hoat dong
duoc danh gia la khau yéu nhat trong cong
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tac ddu tranh, phong, chéng tdi pham tham
nhiing hién nay.

1. Khai niém tai san tham nhiing

Theo Dai tr dién Tiéng Viét, “Tai sdn la
cuia cdi vit chit dung dé’'san xudt hodc tiéu ding ™,
con theo Tt dién Luat hoc, “Tai san la cic vit
c6 gid tri bang tién va la doi tiwong clia quyén tai
san va cdc loi ich vdt cht khic™. Theo quy dinh
ctia Diéu 105 BO luat Dan s nam 2015 thi “Tai
san la vdt, tien, gidy to cé gid va quyeén tai san; tai
san bao gom bat dong san va dong san. Bat dong
san va dgng san c6 thé'la tai san hién co va tai sin
hinh thanh trong twong lai”.

*Email: Vutuyet.t36@gmail.com

Thac si, Khoa Ludt, Truong Pai hoc Kijj thudt - Hiu
cin Céng an nhan din

! Nguyén Nhuw Y, Dgi Tir dién Tiéng Viét, Nxb. Thuén
Hoéa, 2010.

2 Vién Khoa hoc phap 1y — Bd Tw phép, Tir diéin Ludt hoc,
Nxb. Tu phap, 2006.
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Khoan 3 Diéu 3 Luat Phong, chéng tham
nhiing nam 2018 quy dinh: “Tai san tham
nhiing la tai san cé dwoc tiv tham nhiing, tai san
cé nguon goc tir tham nhiing”. Nhw vay, tai san
tham nhiing c6 thé la vat, tién, gidy to co gia
va quyeén tai san; tai san bao gom bat dong
san va dong san do tham nhiing ma c6 hodc
c6 nguon gdc tir tham nhing. Trong pham
vi bai viét nay, tac gia hudéng dén la cac tai
san nay co6 thé c6 duoc tir hanh vi pham toi
tham nhting nhu: Tai san c6 duwoc do pham
toi tham 6; nhan héi 1; loi dung chic vy,
quyeén han chiém doat tai san; lgi dung chitc
vy, quyén han gay anh huwong d6i véi nguoi
khac dé€ truc loi; gia mao trong cong tac vi
vu loi;... hodc tai san ¢6 ngudn goc tir hanh
vi tham nhiing, nhu: Tién va tai san c6 duoc
tir hanh vi tham nhiing, nguoi tham nhiing
da 1ay tién va tai san d6 dé sir dung vao cac
muc dich khac nhau. N6i cach khéc, tién va tai
san trong treong hop nay c6 dwoc mot cach
gian ti€p, do hanh vi tham nhiing, nhu nguoi
tham nhting 14y tién c6 duoc tir hanh vi tham
nhiing d€ mua nha, dat (c6 thé mang tén minh
hodc mang tén nguoi khac); hodc mang dau tw
kinh doanh (rtra tién); chuyén ra nudc ngoai;
tang, cho nguoi than... Vi nhitng cach thuic
nay, tai san c6 duoc tit hanh vi tham nhiing
da “bién hoa” rat da dang, phtc tap, tinh vi
va nhiéu khi rat kho phat hién.

2. Thyc trang thu hoi tai san tham nhiing
6 Viét Nam

Trong thoi gian qua, vdi sy quan tam
cua Bang, Nha nudc, hé thong phap luat vé
phong, chong tham nhiing va thu hoi tai san
tham nhiing & nedc ta da khong ngting duoc
hoan thién. Nhiéu dao luat quan trong da
dwoc stra doi, bd sung, ban hanh méi nhu B
luat Hinh s, B luat T6 tung hinh sw, Luat
Phong, chong tham nhing..., tao co so phap
ly cho viéc diéu tra, truy t6, xét xir, xtt ly thu
hoi tai san trong cac vu an tham nhiing. Ngay
02/6/2021, Ban Bi thu da ban hanh Chi thi s6
04-CT/TW vé “Tdng cuong su lanh dao cua
Dbang d6i véi cong tac thu hoi tai san bi that
thoat, chiém doat trong cac vu an hinh sy vé
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tham nhiing, kinh t&”, yéu cau cac cap uy, to
chttc dang thuc hién nghiém tac 07 nhiém
vy, giai phdp nham tao chuyén bién manh
meé trong cong tac nay.

2.1. Nhiing két qua da dat duoc

Thiét hai do tdi pham tham nhiing gay ra
la rat 16n, néu nhu trede day tai san bi chiém
doat trong cac vu an tham nhiing c6 gia tri
hang ty dong da bi coi la dac biét 16n thi hién
nay, tai san bi chiém doat da 1én téi hang
tram, tham chi hang nghin ty dong. Theo quy
dinh ctia Ludt Phong, chdng tham nhiing ndm
2018, “Tai san tham nhiing phai diwegc thu hoi, trd
lai cho chui s6 hivu, nguoi quan ly hop phdp hodc
tich thu theo quy dinh cua phdp ludt” (khoan 1
biéu 93). Phap luat nudc ta da c6 nhiing quy
dinh twong d6i day du vé cac bién phép, trinh
tw, thu tuc thu hoi tai san tham nhiing, kinh t€
thong qua hai co ché chu yéu. Mgt la, thu hoi
tai san theo quyét dinh hanh chinh cua nguoi
c6 tham quyén trong hoat dong thanh tra khi
cd da can c két luan tién bi chiém doat, st
dung trai phép hodc bi that thoat do hanh vi
vi pham phap luat gay ra theo quy dinh ctia
phép luat thanh tra. Hai 4, thu hoi tai san lién
quan toi pham tham nhiing, kinh t€ theo ban
an, quyét dinh c6 hiéu luc cta Toa an. Day
la co ché€ thu hoi tai san tham nhiing chu
yéu hién nay, duoc thuc hién thong qua co
quan thi hanh an dan sy; phtt hop quy dinh
cua phap luat t6 tung hinh sy vé trach nhiém
chting minh t6i pham va yéu cau vé bao dam
quyeén con nguoi ma Hién phap nam 2013 quy
dinh. Sau khi phap luat vé phong, chong tham
nhiing ngay cang hoan thién, nhat la khi c6
Thong tw s6 03/2013/TT-TTCP ngay 10/6/2013
cua Thanh tra Chinh pht quy dinh ché d6 bao
cao cong tac thanh tra, giai quyét khiéu nai,
t0 cao va phong, chdng tham nhiing thi viéc
thong ké bao cdo duoc thuc hién day da hon.
Vi vay, trong giai doan 2013-2020, trung binh
moi nam ty 1é thu hoi tai san tham nhiing dat
hon 26%?.

3 To trinh s6 2899/TTr-TTCP ngay 28/11/2014 cia Thanh
tra Chinh phu bao cao két qua cong tac nganh thanh tra
cac nam 2009, 2010, 2011, 2012.
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Chi tinh riéng t thang 12/2015 dén
thang 3/2020, cdc co quan diéu tra, truy to,
xét xtr da thu hdi dwoc 18.239.211.000.000
dong/33.429.125.000.000 dong, dat 55% tong
sO tai san bi that thoat, chiém doat trong cac
vu an tham nhiing, kinh té*. Tham chi c¢6 vu an
da thu hoi co ban tai san tham nhing nhu vu
an AVG thu hoi toan bd s6 tién nhan hoi 10 1a
137.644 ty dong, so tién thiét hai cho Nha nudc
8.776 ty dong; vu an Giang Kim Dat xay ra tai
Cong ty trach nhiém htu han mot thanh vién
Van tai Vién dwong Vinashin - Vinashinline
da thu gitt, ké bién, phong toa tai khoan co gia
tri trén 300 ty dong; vu an Trinh Xuan Thanh
xay ra tai Cong ty cd phan Bat dong san Dién
lwec Dau khi Viét Nam (PVP Land) thu hoi 45,2
ty dong; vu an Dinh La Thang thu hoi, khic
phuc hon 11 ty dong bi chiém doat... Cac vu
an thudc dién Ban Chi dao theo doi, chi dao
da thu gitt, tam gitr, ké bién, phong toa, ngan
chdn giao dich tai san gia tri trén 50.000 ty
dong. Co quan thi hanh an trong Quan doéi
da thi hanh xong 33/39 viéc c6 diéu kién thi
hanh, v6i sd tién da thi hanh xong hon 63,8 ty
dong/67,7 ty dong, dat 84,6%. Riéng két qua
thu hoi tai san trong cac vu an kinh té, tham
nhting do Ban Chi dao Trung wong theo doi,
chi dao ndm 2020 thu hdi bang 61% tong s6 da
thu hoi duoc trude day®. Trong qua trinh to
chttc thi hanh 4n, co quan thi hanh &an dan su
da phdi hop vdi cac co quan chitc nang cé lién
quan tich cuc ap dung cac bién phap nghiép
vy, giai quyét khé khan, vedng mac trong qué
trinh thi hanh 4n. Két qua thu hoi tai san tham
nhiing ndm sau cao hon nam trudéc. Nam
2023, co quan thi hanh 4n dan sy da thi hanh
xong 2.264 viéc, tang 369 viéc (tang 19,47%),
thu duoc hon 20.405 ty dong, dat ty 1 67,10%
veé viéc va 41,11% vé tién®.

* Bao cao s6 189-BC/BCSD ngay 04/6/2020 ctiia Ban Can
su Dang Vién kiém sat nhan dan téi cao.

5 Bao cdo s6 189-BC/BCSD ngay 04/6/2020 ctia Ban Céan
su Dang Vién kiém sat nhan dan t6i cao.

¢ Thai San (2023), Thu hoi tai san cic vy dn kinh té, tham
nhiing dat cao nhdt, vi sao?, https://kinhtedothi.vn/thu-
hoi-tai-san-cac-vu-an-kinh-te-tham-nhung-dat-cao-
nhat-vi-sao.html.
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DPat duoc nhiing két qua trén la do su
quyét tam cao cua Bo Chinh tri, Ban Bi thu,
Ban Chi dao Trung uwong vé phong, chong
tham nhiing; sy tham muu, theo doi, don
ddc sat sao, thwong xuyén ctia Ban No6i chinh
Trung wong, sy quyét tdm cao cua cac co
quan, don vi, quan ching nhan dan va toan
hé thong chinh tri.

2.2. Nhitng han ché, vuéng mdic va nguyén
nhdn ciia nhiing han ché vuéng mic

2.2.1. Nhitng han ché, vwéng mic

Mic du dat duoc nhitng két qua tich cuc
néu trén, nhung cong tac thu hoi tai san tham
nhiing trong giai quyét cac vu an tham nhiing
gdp phai mot s6 han ché, viedng mac nhat
dinh, gay anh huong dén két qua thu hoi tai
san tham nhiing. Cu thé:

- Ty 1é thu hoi tai san bi chiém doat trong
cac vy an tham nhing, kinh t€ van con thap,
chua twong xting voi thiét hai gay ra trong cac
vu an tham nhiing.

Truwdc khi Luat Thanh tra nam 2010 co
hiéu luc va Thong tu s6 03/2013/TT-TTCP
ngay 10/6/2013 cua Thanh tra Chinh phu
quy dinh ché& d) bdo cdo cong tac thanh tra,
giai quyét khi€u nai, t& cdo va phong, chong
tham nhing thi viéc thu hoi tién va tai san
tham nhiing chi dat trung binh khoang 10%
trén tong s6 phai thu ho6i”. Pong thoi, s6 tién,
tai san bi that thoat do tham nhiing rat 16n
nhung tai san d€ dam bao thi hanh an thi nho
va chua ¢6 cac bién phap cu thé d€ truy tim
tai san ctia nguoi bi thi hanh an do bi che gidu
nguon goc.

- Viéc phat hién, xac minh nguén goc
tai san tham nhiing con gap nhiéu kho khan.
Thuc tién cho thdy viéc diéu tra, xdc minh
lam rd nguon gdc tai san tham nhing con han
ché, nhiéu treong hop duoc xac dinh 1a da st
dung vao hoat dong kinh doanh, danh bac,
chi tiéu ca nhan dan dén khong thé thu hoi
duoc, hoac treong hop d6i twong da chét, mat

7 T trinh s6 2899/TTr-TTCP ngay 28/11/2014 cua Thanh
tra Chinh phu béo cao két qua cong tac nganh thanh tra
cac nam 2009, 2010, 2011, 2012.
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tich, bo tron... theo quy dinh ctia Bo luat T
tung hinh sy sé 4p dung bién phap dinh chi
diéu tra, tam dinh chi diéu tra, truy na... Diéu
nay cling lam anh huéng dén viéc xac minh,
thu hoi tai san tham nhiing.

2.2.2. Nguyén nhin cta nhitng han ché,
vwéng mic

Mot 1a, hé thong phap luat lién quan dén
van dé thu hoi tai san tham nhing con chua
phu hop, thiéu dong bd, thdng nhat. Cu thé:

B0 luat Hinh sy hién hanh quy dinh vé
cac toi danh tham nhiing c¢6 nhitng diém,
khoan, diéu quy dinh chwa that sy ro rang,
gay kho khan cho cac co quan tién hanh to
tung trong viéc dinh ti danh, chitng minh
hanh vi pham tdi va xac dinh thiét hai do toi
pham gay ra. Vi du nhu khoan 1 Diéu 356
B0 luat Hinh sy nam 2015, sita d6i, bd sung
nam 2017 quy dinh vé t6i Loi dung chtc vu,
quyén han trong khi thi hanh céng vu c6
néu: “Ngwoi nao vi vu loi hodc dong co cd nhin
khic ma loi dung chirc vu, quyén han lam trdi
cong vu gay thi¢t hai vé tai san tir 10.000.000
dong dén dwoi 200.000.000 dong hodc gdy thiét
hai khdc dén loi ich ctia Nha nwoc, quyén, loi ich
hop phép cua t6 chirc, cd nhdn, thi bi phat cadi
tao khong giam giit dén 03 ndam hodc phat tu tir
01 nam dén 05 ndm...” nhung lai khong giai
thich cu thé hanh vi “gay thiét hai khac...” 6
day la gi® va BO ludt cling chwa hinh sy hda
hanh vi lam giau bat chinh. Hay nhu quy
dinh vé tai san hodc tién bi tich thu ttr toi
pham phai la tai san hodc tién lién quan tryc
tiép dén toi pham. Nghia 1a, khi s tién do
da duoc “bién d6i” thi viéc thu hoi sé gap
nhiéu kho khan; chwa c6 co ché, quy dinh
vé viéc giam dinh 6 mot s6 linh vye. Ché tai
xtt ly d6i voi nguoi pham toi tham nhiing ¢6
nhitng treong hop phai chiu muitc an cao du
la da khai nhéan, nop lai tai san tham nhing
nén mot sd truong hop ho chdp nhan hinh
phat ma khong chiu khai bao, che giau tai
san tham nhiing d&€ huong loi. Viéc quy dinh

8 Lai Son Tung (2023), Gidi phdp ndng cao hi¢u qua hoat
dong thu hoi tai sin trong cdc vy dn tham nhiing, Tap chi
dién te Phap ly.
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cac hanh vi pham tdi tham nhiing trong Bo
luat Hinh su con han ché, chua du dé hinh
su hda hét cac hanh vi tham nhing duwoc quy
dinh trong Luat Phong, chdong tham nhiing.
Cac quy dinh ctia B9 luat T6 tung hinh
sw nam 2015 chwa c6 quy dinh riéng vé trinh
tw, thu tuc thu hoi tai san trong cac vu an
tham nhing, chwa cht trong nhiéu t6i viéc
lam rd tai san tham nhiing, tai san ¢ nguén
goc tir tham nhiing d€ thu hoi. Co ché débao
dam thu hoi tai san bi chiém doat, that thoat
trong By luat nay con yéu, chwa chat ché. Cu
thé, Bo luat T6 tung hinh sw nam 2015 quy
dinh bién phap ké bién tai san, phong toa
tai khoan nhung nhitng bién phap nay chi
dwoc ap dung d6i vdi bi can, bi cdo, tic la
thoi diém vu an da dwoc khoi to, diéu tra.
Tuy nhién, d6i voi cac hanh vi tham nhing
(hanh vi c6 dau hiéu t6i pham tham nhiing)
c6 thé dugc phat hién tir hoat dong giam sat,
thanh tra, kiém tra, kiém toan va phan anh,
td0 cdo cua ca nhan, to chirc; do d¢, tiém an
nguy co cao viéc tdu tan tai san ctia nguoi
pham t0i va nhitng nguoi than thich cua ho.
Pong thoi, Diéu 128, Diéu 129 B¢ luat T6
tung hinh sy nam 2015 quy dinh chi ké bién
phan tai san hodc phong toa s6 tién trong
tai khoan tuong Gng v6i murc 6 thé bi phat
tién, bi tich thu hodc phai boi thuwong thiét
hai, nhung khi khoi t6 bi can vé cac tdi tham
nhiing, kinh t€, cac co quan tién hanh td tung
chua thé xac dinh dugc ngay thiét hai ma toi
pham gay ra lam can ctt quyét dinh phan tai
san phai ké bién. Do d6, co quan t6 tung cd
thé chwa ap dung bién phap ké bién, phong
toa, dan dén tinh trang dwong su c6 thé tau
tan tai san trudc khi bi phat hién. Lién quan
dén van dé xac dinh ngudn goc tai san tham
nhing lam co s& dé€ thuc hién viéc thu hoi
tién, tai san cho Nha nudc, B luat T6 tung
hinh sw hién hanh quy dinh nghia vu chiing
minh nguoén gdc tién, tai san do pham t6i ma
c6 thudc vé co quan cé tham quyén (co quan
tién hanh t6 tung, co quan thanh tra). Tuy
nhién, chinh nhitng quy dinh nay lai dang
gay khé khan cho viéc phat hién, xac dinh
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nguon tai san do pham t6i tham nhiing ma
co. Boi trén thuc t€, nguoi pham tdi trong
hau hét cac vu an hinh su vé tham nhiing
ludn tim thu doan dé€ tdu tan tai san, chuyén
cac tai san lién quan dén téi pham thanh
tai san kho hodc khong thé xac dinh duoc
nguon gdc do pham t6i ma ¢ nén viéc thu
hoi tién, tai san rat kho thwc hién.

Mot s6 quy dinh cua Luat Phong, chong
tham nhiing vé bién phap phong ngtra tham
nhiing con mang tinh hinh thitc, hiéu qua
thap, dac biét trong viéc phat hién tai san
tham nhing. Cu thé, Luat quy dinh vé thu
hoi tai san tham nhiing nhung lai chua cé
bién phdp ngan chan khi phat hién tai san
c6 dau hiéu tham nhiing dé€ ngan ngtra viéc
tau tan, chuyén dich hodc huy hoai tai san.
Quy dinh bién phap kiém soat tai san, thu
nhép cua nguwoi c6 chirc vy, quyén han trong
co quan, to chttcc don vi ¢6 quy dinh vé viéc
ké khai tai san, thu nhap ctaa can by, cong
chtrc, vién chitc. Tuy nhién, trén thuc t€, hoat
dong ke khai tai san, thu nhap chua thuce sy
hiéu qué; ké khai chwa dang, chuwa cong khai
két qua ké khai, chu yéu chi dua vao y thirc
tw gidc ké khai. Vi du nhuw viéc kiém soat
tinh trung thwc cua ké khai tai san con han
ché&, do hién nay 0 nudc ta thu nhap thuc
té€ va tién luwong cua can b9, cong chirc, vién
chttc c6 sy chénh léch, thu nhap thuc t€ cua
can bg, cong chtrc, vién chirc khong chi ¢
tién lwong ma con cé cac khoan khac nhu
hop hanh, hoi thao, hoi nghi, dé an... va cac
khoan phu cdp, ché€ dd khac. Chinh vi vay,
viéc ké khai tai san chu yéu dua vao y thic
tu gidc cua nguoi ké khai. Bén canh d6, Nha
nuwdc chua cod co ché kiém soat duoc tai san
trong xa hoi, dac biét la nhitng khoan chi phi
lién quan dén hoc tap, dao tao & nuwdc ngoai,
cac tai san tang, cho cac doi tugng ngoai
dién ké khai; viéc kiém tra, xac minh dé dam
bao tinh trung thuc cua viéc ké khai con it,
dan dén khoé khian trong viéc xac dinh tai san
tham nhiing... Bén canh d9, Luat cling chua
quy dinh vé x ly tai san, thu nhép ting thém
khi khong giai trinh dwgc mot cach hop ly
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ngudn gdc; chwa quy dinh vé trach nhiém
giai trinh vé tai san cua nguoi than trong gia
dinh ngwoi thudc dién ké khai, cong khai tai
san, thu nhap khi c6 co so nghi ngo ho gitup
che gidu tai san, thu nhap nén viéc thu hoi
tai san tham nhiing gdp nhiéu khoé khan khi
nguoi pham tdi tau tan tai san hodc chuyén
tai san tham nhiing cho nguwoi than truedc khi
ban an két toi c6 hiéu luc phap luat.

Phap luat vé thi hanh an dan su chua
quy dinh trinh tu, thu tuc riéng d6i voi viéc
thi hanh cac khoan thu hoi tai san trong cac
vu an tham nhing, kinh t€, nhat la viéc thi
hanh cdc bién phap tu phap lién quan dén
tién, tai san (quy trinh, thu tuc thi hanh d6i
v0i cac vu viéc loai nay duoc ap dung nhu
d6i véi cac vu viéc dan su thong thuong), do
d6 han ché hiéu qua thi hanh d6i véi cac vu
viéc loai nay. Viéc thi hanh an d6i voi mot
s0 loai tai san ddc thu trong cac vu an tham
nhiing, kinh t€ nhu ¢6 phén, cd phiéu, phan
von gop chua duoc quy dinh day du. Chua
quy dinh trach nhiém bén nhan ty thac phai
thong bao lai két qua thi hanh cho noi uy
thac, nhat la trong truong hop uy thac mot
phan; trach nhiém tong hop két qua chung
ctia titng vu an cua noi thu ly thi hanh an
dau tién...°

Cac quy dinh cua phap luat vé dinh gia
tai san tham nhiing chua dap tng dugc yéu
cau, gay kho khan trong xac dinh thiét hai
do hanh vi tham nhiing gay ra. Viéc xac dinh
tai san bi thiét hai do hanh vi tham nhing
trong nhiéu vu an rat phtc tap; nhiéu vu an
16n trong linh vuec tai chinh, ngan hang, xay
dung; nhitng vu an c6 yéu t& nudc ngoai bat
budc phai trung cau giam dinh, yéu cau nude
ngoai twong trg tw phap. Nhitng co ché, quy
trinh, quy chuan giam dinh ¢ mot s6 linh vuce
hién nay chwa dap Gng yéu cau, rat kho khan
trong boc tach, xac dinh thiét hai do hanh vi
tham nhiing gay ra. Vi dy, theo quy dinh cta
phap luat thi viéc dinh gia tai san trong giai

° Bui Thi Thu Huyén (2021), Thu hoi tai san tham nhiing:
Thuee trang va nhitng vin dé ddt ra, Trang Thong tin dién
te Ban Noi chinh Trung wong.
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quyét cac vu an vé tham nhing cé thé dua
trén nhiéu can ck (can ckt vao gia thi truong
cta tai san, gid do cac co quan nha nudc quy
dinh, gia do doanh nghiép tham dinh gia
cung cap, cac can cit khac vé gia hoac gia tri
cua tai san can dinh gia'’) va phuong phap
dinh gia khac nhau d¢ dinh gia, tir d6 dé
dan dén treong hop cling ddi twong tai san
dinh gia nhung dinh gia theo cdc can cit va
phuong phap khac nhau sé cho ra két qua
khac nhau. Nhiing két qua nay c6 thé co su
chénh léch kha 16n, gay ra nguy co ap dung
sai, gay thiét hai cho cac chu thé tham gia to
tung, anh hudng dén két qua thu hoi tai san
tham nhiing. Bén canh d6, van con tinh trang
mot sO co quan dwgc trung cau giam dinh
te chdi, né tranh, thoi gian giam dinh dai.
Céc quy dinh ctia Luat Giam dinh tu phap
lién quan dén viéc giam dinh tai chinh, ngan
hang, xay dung, dét dai... chua cu thé, chua
rd tinh bat budc va ché tai x ly khi co quan,
t0 chttc, cd nhan co trach nhiém gidm dinh
ttr chdi, né tranh trach nhiém dan dén viéc
thuc hién gidm dinh trong linh vuc nay bi
cham tré.

Hai la, cac vy an vé tham nhiing la nhiing
vu an phtec tap lién quan dén nhiéu linh viee
khac nhau, dan dé&n khé khan trong viéc phat
hién, xac minh tién, tai san tham nhiing.

Cac t0i pham vé tham nhiing do nguoi
c6 chtrc vy, quyén han, co trinh d6 hoc van
va chuyén moén nhéat dinh, am hiéu phap
luat thiec hién, nén hanh vi pham t0i thwong
dwoc chudn bi chu déo, khi thuc hién xong
nguoi pham tdi chu dong xda dau vét, tiéu
huy gidy to, hoa don, s0 sach, tdu tan tai san
do pham tdi ma cé nén viéc phat hién toi
pham va xdc minh cdc tai san tham nhiing
gap nhiéu kho khan. Céac vu an tham nhiing
thuong o tinh chat nghiém trong, phtic tap,
lién quan dén nhiéu cdp, nganh, dia phuong
nén viéc diéu tra, xdc minh dé€ phat hién

10 Khoan 1 Biéu 15 Nghi dinh s& 30/2018/ND-CP ngay
07/3/2018 ctia Chinh phu quy dinh chi tiét viéc thanh lap
va hoat dong ctia Hoi dong dinh gia tai san; trinh tw, thu
tuc dinh gia tai san trong t6 tung hinh su.
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tién, tai san tham nhiing gap rat nhiéu kho
khdn, gay anh hudng dén viéc thu hoi tai
san tham nhiing.

Viéc xac dinh tai san bi thiét hai do hanh
vi tham nhiing trong cac vu an rat phac tap
va lién quan dén nhiéu linh vic nhu tai chinh,
ngan hang, xay dung, dat dai... Tuy nhién,
cac quy dinh hién nay vé gidam dinh tai san
duoc thuc hién dwa trén nhiéu cidn ci va
phuong thitc khac nhau nén cling anh huong
dén viéc xac dinh thiét hai do hanh vi pham
toi tham nhiing gay ra. Bén canh do, trinh d¢
chuyén mon ctia mot s6 giam dinh vién con
han ché€, chua dap ting yéu cau vé giam dinh
tai san thiét hai nén c6 treong hop phai giam
dinh nhiéu Jan, gay anh hudng dén gia tri tai
san thiét hai, tao diéu kién cho cac doi tuong
tau tan tai san, gay can tro viéc thu hoi tai san
tham nhting.

Ba la, cac co quan chirc nang chwa quyét
liét, triét dé trong viéc ké bién, xt ly tai san
do t6i tham nhiing ma c6 trong qua trinh diéu
tra, truy to, xét xu.

Trong cac vu an tham nhiing, cic co
quan chitc ndng mdi chi tap trung dau tranh
lam r6 hanh vi pham t6i, nguoi thiec hién toi
pham ma chwa cht y dén viéc xac minh, truy
tim tai san, nguon gdc tai san cua bi can, bi
cao dé co6 bién phap ngan chan viéc tau tan,
cat gidu tai san phuc vu cho viéc thu hoi tai
san tham nhiing. Thuec tién cho thay, sau khi
thuc hién hanh vi pham t0i, nguoi pham toi
thuong st dung tai san tham nhiing vao cac
hoat dong nhu kinh doanh, dau tu mua ban
c6 phiéu, chi dung cho sinh hoat ca nhan...
khién nhiéu vu 4n tai san tham nhiing bi
chiém doat rat 16n nhung s6 tai san thu hoi
dwoc lai khong dang ké. DB6i véi cac vu viéce
con trong giai doan giai quyét tin bao, c6 mot
s0 ngan hang khong chap nhan hodc cham
thuc hién yéu cau xac minh, cung cap thong
tin chu tai khoan, trich sao ké giao dich...
dan dén khi co quan diéu tra thu thap duoc
thong tin va yéu cau phong téa hodc ra 1énh
phong toa tai khoan thi khong con tién dé
thu hoi. Bén canh d6, viéc quy dinh chi ké
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bién phan tai san, phong tda tai khoan twong
tng voi mic c6 thé bi tich thu, phat tién... da
tao nén tam ly e ngai khi thwec hién cac bién
phap ngan chan, cudng ché cta cac co quan
tién hanh td tung. D6 cling 1a nguyén nhan
anh huong dén hiéu qua thu hoi tai san tham
nhiing trong cac vu an tham nhiing.

Bon la, viéc phdi hop gitta cac co quan
bao vé phap luat voi cac co quan thanh tra,
kiém tra con chua kip thoi.

Hién nay, cac co quan bao vé phap luat
(co quan diéu tra, truy t0, xét xtt) van con hoat
ddng doc lap, chua c6 co ché trao doi, nim
bat théng tin véi cac co quan thanh tra, kiém
tra, cac co quan ctia Dang d6i véi cac vy, viéc
tham nhing xay ra. Ddc biét, co ch€ phdi hop
gitra cac co quan trong viéc thanh tra, kiém tra
thu hoi tién va tai san tham nhiing con chua
chat ché, chuwa hiép dong nhip nhang. Cu thé,
Luat Phong, chéng tham nhing nam 2018 ¢6
quy dinh trong qua trinh thanh tra, kiém tra,
néu phat hién vi pham c6 dau hiéu ti pham
tham nhiing thi chuyén ngay ho so vu viéc
va kién nghi co quan Canh sat diéu tra xem
xét, khoi td vu an hinh sy, dong thoi thong
bao bang van ban cho Vién kiém sat nhan dan
cung cap. Tuy nhién, quan triét ap dung cac
bién phap khan cap tam thoi nhu ké bién tai
san, phong toa tai khoan trong giai doan nay
van chua thay duoc dé cap, thuc hién. Dong
thoi, cdng tac chuyén giao ho so vu viéc can
phai cha y xac dinh hanh vi c6 pham toi hay
khong nhdm phan dinh 16 pham vi trach
nhiém trong giai doan chuyén giao nay, tranh
nhing chong chéo, trung ldp khong can thiét
lam tri hoan viéc xt ly thu héi tai san pham
phap von di doi hoi cdp bach va chinh xac.
Bén canh d¢, viéc xtt ly cdc vu 4n tham nhiing
trong giai doan t6 tung hinh sy, thim quyén
dugc ap dung cac bién phdp cudng ché dam
bao thu hoi tai san nhu ké bién tai san, phong
toa tai khoan chi thudc vé co quan diéu tra,
Vién kiém sat va Toa an. Nhu vay, cac co quan
Thanh tra, Kiém toan sé khong duoc phép
xtt ly tai san pham phép nham ngan chén va
khac phuc kip thoi hau qua xay ra.
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3. Mot so kién nghi, dé xuit ning cao
hiéu qua thu héi tai san tham nhiing trong
cac vu an tham nhiing

Mgt 1a, hoan thién phap luat vé thu hoi
tai san tham nhing.

Vé van dé ké bién tai san tham nhiing:
Nén b6 sung tham quyén ké bién tai san cho
co quan diéu tra thuc hién sau khi quyét dinh
ké bién tai san duoc co quan c6 tham quyén
ban hanh. D6ng thoi, nén bd sung pham vi
ké bién tai san theo hudng: Ddi vdi ca nhan,
phap nhan bi cudng ché cé nhiéu tai san hoac
chi c6 mot tai san duy nhat nhung co thé tach
ra ting phan ma khong lam mat hodc giam
mot cach dang ké gid tri st dung cta tai san
thi chi duoc ké bién tai san hodc phan tai san
co gia tri twong tng voi sO tién dé thuc hién
cac nghia vu dan sy d6. D6i voi ca nhan, phap
nhan bj cudng ché chi c6 mot tai san duy nhat
va tai san do la mot thé thong nhat, néu tach
ra ting phan sé€ lam mat hodc giam mot cach
dang k€ gia tri st dung cua tai san, thi van
tién hanh ké bién tai san d€ dam bao thi hanh
an hinh su. Pong thoi, bo sung thu tuc ké bién
tai san thudc s6 htru chung theo hudéng: Bén
canh si c6 mdt cua nhitng nguoi theo thu
tuc ké bién tai san trong td tung hinh su thi
can su c6 mat ctia nguoi dong so htru, nguoi
dang quan ly hop phap tai san d6 dé dam bao
quyeén va loi ich cta ho. Dac biét, quy dinh
rd trong phap luat t6 tung hinh sy vé trach
nhiém cuta cac co quan tién hanh td tung trong
viéc xdc minh tién, tai san thi hanh an dan su;
cho phép ap dung bién phap ké bién tai san
ngay ttr khi c6 du co so khoi t& mot ca nhan
nao do6 vé hanh vi tham nhiing, tranh viéc tau
tan tai san.

Vé trinh ty, thu tuc thu hoi tai san tham
nhiing: Can ra soat ban hanh cac huéng dan
cu thé vé trinh ti, tha tuc thu hoi tai san
tham nhiing. Can x4c dinh ro trach nhiém
cua tung chu thé trong viéc truy nguyén,
truy tim, ké bién tai san, phong tda tai khoan
ngay tir giai doan thanh tra, kiém toan, diéu
tra, truy to, xét xt.
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Vé van dé hinh sy hda hanh vi tham
nhiing: Quy dinh la t6i pham ddi véi mot sd
hanh vi tham nhiing trong Luat Phong, chong
tham nhiing nhu: Loi dung chtic vu, quyén
han st dung trai phép tai san ctia Nha nudc;
can tro, can thiép trai phép luat vao viéc kiém
tra, kiém toan, diéu tra, truy to, xét xw, thi
hanh an vi vu loi...

Vé van dé trach nhiém hinh sy gén lién
v6i thu hoi tién va tai san tham nhiing: Trong
viéc xtt ly t6i pham tham nhiing, phai ap dung
hinh phat bd sung thu hoéi du tai san do pham
toi ma co, khi lwong hda hinh phat, viéc hoan
tra tai san can duoc xem xét 1a tinh tiét bat
budc ma khong chi la tinh tiét giam nhe trach
nhiém hinh su.

Vé hop tac qudc t€ lién quan dén thu hoi
tién, tai san tham nhiing: Hoan thién co ché
hop tac qudc té€ vé phong, chdng tham nhiing
bao gom cac quy dinh phéap luat vé tuong tro
twe phap, dan d9 t6i pham, chuyén giao ngudi
bi két an, hop tac diéu tra va 4p dung cac bién
phép diéu tra dac biét. Tang cuong trao doi
kinh nghiém qudc t€ va khu vuc vé phong,
chdng tham nhiing va thuc thi cong wdc qudc
t€ nhu: BO sung quy dinh vé thdm quyén diéu
tra, xét xit, kiém sat diéu tra va thwc hanh
quyeén cong td d6i voi vu an hinh sw ¢ bi can,
bi cdo, nguoi bi hai la nguoi nudc ngoai; bo
sung quy dinh vé bién phap phong toa tai
khoan tai cadc ngan hang, t6 chtrc tin dung; bd
sung va hudng dan cu thé vé thoi han trong
t6 tung hinh su;...

Hai la, nang cao hiéu lyc, hiéu qua cong
tac thu hoi tién, tai san tham nhiing ctia cac co
quan bado vé phap luat. Coi day la tiéu chi quan
trong d€ danh gia mic d6 hoan thanh nhiém
vu cua co quan nay; tham chi, c6 thé nghién
ctu, trich ty 1€ phan tram sd tién thu hoi duoc
cho hoat dong ctia co quan bao vé phap luat
khi thi hanh dwoc ban an hodc nghién ctru
viéc thu hoi tai san khac thay thé tai san phai
thu hoi. Céc co quan diéu tra, Vién kiém sat,
Toa an, co quan thi hanh an dan sy can tang
cuong phoi hop trong viéc xac minh, truy tim
tai san ctia bi can, bi cdo ttr khi khoi to vu an
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dé cd co s xem xét trach nhiém dan su khi
xét xtt, nhat la trach nhiém boéi thuong thiét
hai trong cdc vu an tham nhiing, kip thoi ké
bién, phong tda tai san theo quy dinh, tranh
viéc doi twong tau tan, tiéu huy tai san tham
nhiing. Can tap trung ra soat, 1ap ké hoach,
phuong an giai quyét dat diém cac vy, viéc,
nhat 1a cac vu viéc thudc dién Ban Chi dao
Trung wong vé phong, chéng tham nhiing,
tiéu cuc theo doi, chi dao. Ddc biét, yéu cau
doi v6i Toa an nhan dan khi tuyén an, ban
an phai cu thé, o rang, bao dam tinh kha thi,
tranh gay kho hiéu, kho thi hanh trén thuec té.

Ba la, tap trung vao giai phap ngan
chan khi phat hién tai san c6 ddu hiéu tham
nhiing thong qua viéc kiém soat tién, tai san
cua nguoi co chie vy, quyén han trong co
quan, t0 chirc, don vi. Kiém soat thu nhap
ctia ngudi ¢6 chite vy, quyén han nham tao
co sO quan trong cho viéc minh bach héa thu
nhap va tai san ctua nguoi c6 chiec vy, quyén
han. Day la mot giai phap hét sttc quan trong
nham phong ngtra va phat hién tham nhiing
cting nhu gdp phan nang cao hiéu qua thu hoi
tai san cho Nha nudc. Theo d6, can bd sung
cac quy dinh vé kiém soat chat ché tai san,
thu nhap cta nguoi c¢d chic vy, quyén han
theo hudng bo sung dién ké khai tai san, thu
nhdp cua nhitng nguoi nay ngoai ban than,
vo/chong, con chua thanh nién thi con phai
ké khai tai s&n ctia con da thanh nién, bd me,
anh chi em rudt; b6 sung quy dinh cho phép
theo doi bién dong moi tai san, thu nhap cta
nguoi c6 chirc vy, quyén han ¢ moi thoi diém
(ké ca viéc tang, giam tai san, thu nhap); bod
sung cac bien phap ngan chan khi phat hién
tai san c6 ddu hiéu tham nhiing bi tau tan,
chuyén dich hay huy hoai trong Luat Phong,
chong tham nhiing. Quy dinh cac giao dich ¢
gid tri 16n ctia cadn b9, cong chttc, vién chirc,
nguoi ¢ chirc vy, quyén han phai duoc thuc
hién thong qua ngan hang dé kiém soat, ngan
ngtra giao dich bat hgp phap, rira tién, tham
nhing, dong thoi tao ddu vét dong tién phuc
vu cho viéc truy nguyén, truy tim, phong toa
tai khoan khi xac dinh d6 la tai san bi chiém
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doat, that thoat trong cac vu an tham nhdng,
kinh t€.

Bon la, tang cuong phoi hop cdng tac
kiém tra cua Dang vdi cac co quan bao vé
phap luat va cac co quan khac dé tang cuong
viéc thu hoi tai san tham nhiing néi chung
va trong cac vu an tham nhiing noéi riéng.
Viéc phoi hop nay duoc tién hanh gitra cac
co quan gom: Uy ban Kiém tra Trung wong
v0i co quan Thanh tra Chinh phu, Kiém todn
Nha nuéc va cac co quan diéu tra, truy to,
xét xt d€ thuong xuyén trao doi thong tin,
nhat 1a kiém diém trach nhiém, x ly can bd
ddi véi cac sai pham da duoc chi ra trong cac
két luan thanh tra, kiém tra, kiém toan phat
hién vi pham vé tham nhiing. Mudn vay, can
phai xay dung duoc quy ché phdi hop, trong
dé chu trong dén ché tai xi ly nghiém can
b9, dang vién co6 trach nhiém nhung khong
tich cuc thu hoi tién, tai san hodc can tro hoat
dong thu hoi tién, tai san tham nhiing; bo
sung quy dinh nay vao Quy dinh x ly ky
luat dang vién vi pham. Can hoan thién cac
quy dinh cua phap luat vé thanh tra, kiém
tra, ki€ém toan theo hudéng quy dinh cu thé
trach nhiém trong viéc phdi hop véi cac co
quan tién hanh t6 tung khi phat hién, diéu
tra, truy to, xét xw, thi hanh an d6i véi toi
pham tham nhiing, kinh t€.

Cong tac thu hoi tai san bi chiém doat,
that thoat trong cac vu an tham nhiing, kinh
t€la mot qua trinh tir phat hién, truy tim, thu
gitt, diéu tra, truy to, xét xir va thi hanh an
nén két qua cta giai doan sau ludn phu thudc
vao két qua xt ly cua cac co quan cd tham
quyeén giai doan trude. Vi vay, phai nang cao
trach nhiém truy tim, truy thu tai san, thu hoi
tai san caa tat ca cac co quan thong qua viéc
quy dinh cu thé quyén han va trach nhiém cho
cac chu thé nay trong viéc ap dung cac bién
phép thu hoi tai san tham nhiing, tranh viéc
tau tan tai san tham nhiing, qua d6 nang cao
hiéu qua cong tac thu hoi tai san tham nhing.
Trong giai doan khoi t6, diéu tra, truy to, xét
xt, Vién kiém sat can phoi hop chat ché véi
co quan diéu tra, Toa an cac cdp khi thuee hién
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cac bién phap ké bién, trong dé can cha y xac
dinh hién trang va tinh trang phdp ly cta tai
san, lap bién ban ro rang, chi tiét, dung hién
trang dé€ c6 co s& xt ly tai san trong giai doan
thi hanh an; thyc hién nghiém quy dinh cua
phap luat vé chuyén giao ban an, tai liéu lién
quan dén tai san bi ké bién, phong toa; kiém
sat chdt ché viéc Co quan thi hanh an dan sy
td chitc xac minh diéu kién thi hanh an, tham
dinh gia, ban ddu gia tai san thi hanh an; kip
thoi 4p dung cac bién phdp xtt ly tai san trong
cac vy an tham nhting, kinh t€ d€ thi hanh an.

Két luan

Viéc thu hoi tién va tai san tham nhing
trong nhitng nam gan day da cé nhiéu
chuyén bién tich cyc. Tuy nhién, t0i pham
tham nhiing ngay cang tinh vi, cadc “dai an”
ngay cang nhiéu, rat nhiéu can bd cdp chién
lwgc bi “nhitng vién dan boc duong ha guc”
ma quén mat “danh du la diéu thiéng liéng,
cao ca nhat”. Vi vay, dé giam toi pham tham
nhiing trong thoi gian téi, viéc thu hoi tai san
do tham nhiing duoc coi la mot trong nhitng
giai phap httu hiéu./.
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