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Tom tit: Quyén yéu ciu ly hon la quyén nhan than gin lién v6i vo chong. Ludt Hon nhin va
gia dinh ndam 2014, d¢’'ddm bdo t6t hon quyén loi ciia vo, chong, dd bé sung quy dinh vé quyén yéu
ciu ly hon ciia cha me, ngudi than thich khdc ciia m@t bén v hodc chong va bo sung thém truong
hop nguoi chong bi han ché quyén yéu ciu ly hon. Tuy nhién, khi thuc hién cdc quy dinh ndy trén
thuc té"van phdt sinh nhitng bat cdp nhdt dinh. Bai viét phan tich ndi dung, chi ra nhiing han ché’
va dé xudt hoan thién quy dinh phdp ludt vé quyén yéu cau ly hon nham dam bdo tot hon quyén
con nguoi ciia cdc chu thé cé lién quan.
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THE RIGHT TO REQUEST DIVORCE UNDER THE 2014 LAW ON MARRIAGE
AND FAMILY FROM THE PERSPECTIVE OF PROTECTING HUMAN RIGHTS

Abstract: The right to request divorce is a personal right associated with husband and wife.
In the 2014 Law on Marriage and Family, in order to better ensure the rights of husband and
wife, the provisions on the right to request divorce of parents and other relatives of one spouse
have been added, and the case where the husband is restricted from requesting divorce has
also been supplemented. However, certain shortcomings still arise when implementing these
provisions in practice. The article analyzes the content, points out the limitations and proposes
to improve the legal provisions on the right to request divorce to better ensure the human

rights of related subjects.
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1. Khai niém quyén yéu cau ly hon

Khéi niém vé két hon va ly hon médi
chi dwoc biét dén trong xa hdi c6 nha nuwde
va phap luat. Giai cap thdng tri thdy rang
can thiét phai xay dung nhitng quy dinh
dé diéu chinh cac van dé phat sinh khi
nam, n&t chung soéng vo6i nhau. Vi vay, Nha
nudc xay dung phap luat vé hon nhan va
gia dinh (HN&GD) d€ diéu chinh quan hé
chung sdng gitta nam va nit theo mot trinh
tw nhat dinh nhdm dam bao trat tu chung
ctia xa hoi. Trong do, ly hon 1la mét ché dinh
phap luat trong Luat HN&GD. Quyén yéu
cau ly hon la moét noi dung cta ché€ dinh ly
hon. Phap luat quy dinh cu thé chu thé nao
c6 quyén yéu cau ly hén va quyén ly hoén
can phai dugc thuc hién nhu thé nao, dam
bao ra sao.
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Quyén yéu cau ly hon la quyén nhan
than cta cd nhan. Quan hé hon nhan la quan
hé gitta vg, chong. Do d6, quyén yéu cau ly
hon trude tién la quyén cua vo, chong. Quy
dinh cho vog, chong cé quyén yéu cau ly hon
la nham dam bao quyeén va lgi ich caa vo,
chong. Tuy nhién, trong mot vai truong
hop, vo hoac chong khong thé tu minh thuc
hién duoc quyén yéu cau ly hon (do bi mac
bénh tdm than hodc bénh khic lam mat
kha nang nhan thitc va lam cha hanh vi)
thi phap luat cing can c6 nhitng quy dinh
dé€ ho 6 thé thyc hién duoc quyén yéu cau
ly hon. Boi 1€ cho ho quyén két hon, cudc
hon nhan dé da dugc hinh thanh véi nhiing
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rang budc va cac mdi quan hé phtic tap vé
con cdi, tai san... thi cting can cho ho duoc
quyeén ly hon néu mot trong hai bén khong
con thdy hanh phuc, bi bao hanh, bi phan
bdi do ngoai tinh va trong nhiéu treong hop
khac dan dén muc dich caa hon nhan khéong
dat duoc. Ho khong ty minh thuc hién dwoc
quyén yéu cau ly hon thi can quy dinh cho
nhitng chu thé khac cé quyén yéu cau ly hon
dua trén co so can nhac dén nhitng chu thé
c6 thé dam bao t6t nhat quyén loi cho vo,
chong trong treong hop nay. Khi vo chong
khong mudn ti€p tuc duy tri quan hé hon
nhan thi phai thuc hién viéc ly hon tai co
quan nha nudc c6 thadm quyén va cling phai
tuan theo trinh ty, thu tuc ma phap luat quy
dinh. Nhuw vay, c6 thé hiéu: “Quyén yéu ciu
ly hén la quyén cia cic chu thé’ ma Nha nuwéc
cho phép cic chii thé’ dé dwoc thuwc hién quyén
Yeu ciu co quan nha nwéc cé thim quyén gidi
quyét vy viéc ly hon giita vo va chong”.
Quyeén yéu cau giai quyét ly hon cua cac
cht thé nay dugc dam bao thuc hién bang
phap luat. Chi khi phap luat c6 quy dinh thi
cac chu thé dé méi c¢b quyén yéu cau Toa an
giai quyét vu viéc ly hon ctia vo chong. Méc
dl, quyén ly hon 1a quyén gan lién véi nhan
than ctia moi cd nhan khi ho da két hon nhung
khong phai ¢ dau hay luc nao thi nguoi vo,
chong da két hon déu cé quyén yéu cau ly
hon. O mét s6 qudc gia, phap luat c6 thé quy
dinh han ché quyén yéu cau ly hon cta vo,
chong trong nhiing treong hop nhat dinh.
Cu thé, véi mot s6 qudc gia ma ton gidao chu
yéu la Dao Hoi thi quyén ly hon ctia nguoi
vo han ché€ hon nguoi chong. O An Do, cho
dén trudc khi Toa an nhan dan t&i cao An Do
tuyén bs rang Luat Ly hon cap tdc ctia ngudi
Hbi gido nude nay 12 vi hién thi dan 6ng An
Do da két hon c6 quyén yéu cau ly hon ngay
tiee thi chi can lap lai ba lan te “Talag” (tkc
la: Iy hon)'. Nhw vay, khong phai trong moi

1 VTV Online (2019), An D§ cim “ly hon tirc thi”,
https://vtv.vn/the-gioi/an-do-cam-ly-hon-tuc-
thi-20190731161433635.htm, truy cap ngay 17/9/2024.
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treong hop nao vg, chong ctt két hon 1a déu
c6 quyeén yéu cau ly hon. Vo, chong c6 quyén
yéu cau ly hon hay khong la do phéap luat
quy dinh dwa trén nhan thitc va tue duy cta
giai cdp thdng tri trong tung xa hoi, o ting
giai doan nhdt dinh. Tuy nhién, viéc quy
dinh han ché quyén ly hon cuaa vg, chong
khong phai chi trong xa hoi phong kién hay
do dinh kién cua tén gido ma trong mot s
treong hop nhat dinh, phap luat quy dinh
han ché€ quyén yéu cau ly hon ctia mot bén
dé dam bao quyeén loi cho bén con lai. Vi du,
trong truong hop ngroi vo dang mang thai,
nudi con nho thi quy dinh han ché€ quyén yéu
cau ly hon la nham dam bao quyén loi cho
VQ va con.

2. Ngi dung quyeén yéu cau ly hon duéi
g6c d6 bao vé quyén con nguoi, thuc tién ap
dung va mét s6 vudng mac, bat cap

La mot khai niém réng 1on nén quyén
con nguoi cing duogc nhiéu td chirc, qudc
gia dinh nghia khac nhau. Tuy nhién dén
nay, dinh nghia cua Van phong Cao uy Lién
hop qudc thuong dwoc trich dan boi cac nha
nghién cttu, theo do6, quyén con nguoi duoc
dinh nghia nhw sau: “Quyén con nguwoi la
nhirng bao dam phdp ly toan ciu c6 tic dung bdo
vé cdc cd nhin va cic nhém chong lai nhitng hanh
dong hodc sw b6 mdc lam ton hai dén nhin phim,
tw do co ban cua con nguwoi”?. Chuwong 2 Hién
phap nam 2013 da dé cap dén cac quyén con
nguoi duoc ghi nhan va bao vé, trong doé co
quyén sdng, quyén bat kha xam pham vé
than thé, duoc phap luat bao ho vé stec khoe,
danh du, nhan phdm (Diéu 19, 20); quyén ly
hon, Nha nude bao ho quyén lgi cua nguoi
me va tré em (Diéu 36).

Quyeén yéu cau ly hon 1la mot trong cac
quyeén nhan than cta v, chong. Vo chong

2 Thu vién phap luat (2023), Quyén con nguoi la gi?
Ni dung cua Hién phip vé quyén con nguoi, https://
thuvienphapluat.vn/chinh-sach-phap-luat-moi/vn/
ho-tro-phap-luat/tu-van-phap-luat/55505/quyen-con-
nguoi-la-gi-noi-dung-cua-hien-phap-ve-quyen-con-
nguoi, truy cap ngay 30/3/2025.
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la cha thé truec ti€p xac 1ap quan hé hon
nhan. Do d9, khi hon nhan khong c6 hanh
phtc, khong dat dugc cac muc dich chung
thi vo, chong hodc ca hai c6 quyén yéu cau
Toa an giai quyét ly hon. Mdc du vo chong
la chu thé chinh c6 quyén yéu cau ly hon
nhung dé dam bao quyén va loi ich ciia mot
bén vg hodc chong trong treong hop nhat
dinh thi khoan 2 Diéu 51 Luat HN&GD nam
2014 quy dinh: “Cha, me, nguwoi thin thich
khic c6 quyén yéu ciu Toa dn gidi quyét ly hon
khi mgt bén vg, chong do bi bénh tam thin hodc
mic bénh khic ma khong thé nhdn thiec, lam chii
dwegc hanh vi cua minh, dong thoi la nan nhan
ctia bao lyc gia dinh do chong, vo cua ho gdy ra
lam dnh hwong nghiém trong dén tinh mang,
siec khoe, tinh thin ciia ho”. Quy dinh nay xuat
phat tir doi hoi thuc tién, nguedi mac bénh
tam than hodc mic bénh khic ma khong thé
nhan thtre, lam chu dwoc hanh vi khdng thé
ty minh thuc hién quyén yéu cau ly hon.
Do dé, viéc trao quyén cho nguoi than thuc
hién viéc yéu cau Toa an giai quyét ly hon
thay ho la can thiét nham giai thoat ho khoi
tinh trang bi vo, chdong cua minh bao hanh,
gay nguy hiém dén an toan, tinh mang, stic
khoe cta ho (néu cd). Muc dich ciia mo rong
quyeén yéu cau ly hon cua cha, me, nguoi
than thich trong trueong hop trén nham dam
bdo moi cong dan cé quan hé hon nhan hop
phap déu c6 thé thuc hién dwgc quyén ly
hon. Pay la quy dinh c6é y nghia nhan van
sau sac, nham dam bao quyén con nguoi
ctua chu thé€ yéu thé hon dang trong quan
hé hon nhan ma bi xam pham quyén, loi ich
hop phap boi chinh nguoi vo, nguoi chong
ctia minh.

Theo quy dinh tai khoan 19 Diéu 3 Luat
HN&GD nam 2014, “Nguwoi thdn thich la
nguoi ¢ quan hé hon nhin, nudi duwong, nguoi
co cung dong mdu vé trwc hé va nguwoi co ho
trong pham vi ba doi”. Theo khoan 17 Diéu 3
Luat HN&GD nam 2014: “Nhirng nguoi cuing
dong mdu vé trwc hé la nhirng nguoi c6 quan hé
huyét thong, trong do, nguoi nay sinh ra nguwoi
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kia ké'tiép nhau”. Nhu vay, nguoi than thich
ngoai vo, cthg, cha, me da dugc quy dinh
c6 quyén yéu cau ly hon tai khoan 1, khoan 2
Diéu 51 thi con bao gom: Ong noi, ba ndi, dng
ngoai, ba ngoai, con dé, con nu6i, chau ndi,
chau ngoai ctia nguoi bi tam than, ngudi mac
bénh khac lam mat kha nang nhan thirc va
lam cht hanh vi. Nhiing chu thé nay can dap
tng nang luc hanh vi t6 tung dan sy dé tro
thanh nguoi yéu cau giai quyét ly hon. Lac
nay, ho s€ la nguoi dai dién cta bén vo hodc
chong khong nhan thtc va lam chu dwoc
hanh vi ctia minh theo quy dinh tai khoan
4 Diéu 85 B0 luat To tung dan sy nam 2015.
Quy dinh vé quyén yéu cau ly hon thudc
vé nguoi thit ba ma khong phai ban than vo
chong 1a mot diém moi nham bao vé quyén
loi cua bén vo hodc chong bi bao luc gia dinh
nhung lai di nguwoc lai véi ly luan coi quyén
yéu cau ly hon la quyén nhan than chi thudc
vé vo chong. Do d6, c6 quan diém cho rang
nén bo quy dinh tai khoan 2 Biéu 51 Luat
HN&GD hién hanh, boi: (1) Khong phai
tat ca nhitng nguoi vg/chong bi bao luc gia
dinh do nguoi con lai gay ra déu mudn ly
hon; (2) trong thuc tién xét xt ly hon ciing
rat hiém treong hop ly hon theo yéu cau cta
nguoi than thich caa vo chong. Néu sau khi
Toa an ra ban an cho vg chong ly hon ma
nguoi vo/chdong da bi tuyén b6 mat nang
lIiec hanh vi dan sy nay da khoi phuc dwoc
kha nang nhan thitc va lam chu hanh vi va
Toa an da ra quyét dinh huy bé quyét dinh
tuyén b6 ho la nguoi mat nang lwc hanh vi
dan sy theo quy dinh cta Bo luat Dan su,
nguoi nay khong dong y voi ban an ly hon,
khong mudn chdm dét quan hé vo chong thi
can giai quyét nhu thé nao®? Tac gia khong
dong tinh véi quan diém nay boi quy dinh
tai khoan 2 Piéu 51 dwoc dit ra nham bao vé
quyeén lgi cia mét bén vo hoac chong trong

% Bui Minh Héng, “Hoan thién phép luat vé ly hon dap
tng yéu cau hoi nhap qudc t&”, Phdp ludt din sw Viét Nam
trong boi canh hgi nhdp qudc té'va cach mang cong nghiép lin
thit tw (sdch chuyén khio), tr. 492.
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hoan canh ddc biét. Quyén yéu cau ly hon
cua chu thé tht ba chi c6 thé dwoc ap dung
khi dap ting cac diéu kién can va du sau: Mgt
la, khi mot bén vg hodc chong méic bénh tam
than hodc bénh khac dén muac khong nhan
thirc, lam chu duwoc hanh vi ctia minh; Hai
la, bén v, chong khong nhan thirc, lam chu
duoc hanh vi nay dong thoi phai la nan nhan
cua hanh vi bao luc gia dinh do nguoi chong,
ngwoi vo con lai gay ra; Ba la, hanh vi bao
lwc gia dinh d6 phai dan dén hau qua lam
anh huong nghiém trong dén tinh mang, thé
chat, tinh than cta nan nhan. Viéc bén vg,
chong cé hanh vi bao luc gia dinh véi bén
kia trong bat ctt truong hop nao 1a hanh vi
vi pham nghiém trong quyén con nguoi ndi
chung, quyén va nghia vu gitta vo chong ndi
riéng, vira tradi phap luat vira trai dao dic xa
hoi. Do d6, du trén thuc t€ rat hiém truong
hop ly hon theo diéu khoan nay nhung van
can 6 co ché débao vé quyén loi cua bén vo,
chong yéu thé trong treong hop nay.

Quyén yéu cau ly honla quyén nhan than
gan lién véi ngurdi vo, ngudi chong va khong
thé chuyén giao cho nguoi khac. Quyeén tu
do ly hon cta vo chong duoc phap luat ghi
nhan nham dam bao quyén va loi ich hop
phap cua vo, chong. Tuy nhién, trong nhitng
truong hop ddc biét, phap luat van han ché&
quyén yéu cau ly hon cta nguoi chong. Cu
thé, theo khoan 3 Diéu 51 Luat HN&GD nam
2014 quy dinh “Chong khong cé quyén yeu
cau ly hon trong trwong hop nguoi vo dang co
thai, sinh con hodc dang nudi con dwoi 12 thing
tudi”. Trong thoi ky mang thai, sinh con thi
nguoi phu nit rat can sy cham soc ctia nguwoi
than bén canh minh, dic biét nguoi chong
la nguoi gan gai nhat véi nguoi vo. Do vy,
néu nguoi vo mang thai ma nguoi chong yéu
cau ly hon thi sé tac dong rat 16n dén nguoi
vo. Tac dong nay dwoc nhin nhan dudi dang
tac dong vat chat va tac dong vé tinh than.
Néu nguoi chong yéu cau ly hon khong chi
anh hudng xdu dén tinh than cua nguoi vo
ma con c6 anh huwong nhat dinh dén dwa tre.
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Thém vao d6, ngroi vo khong nhan dugc su
ung ho vé vat chat tir nguoi chong trong thoi
diém nay ciing la thiét thoi rat 16n.

Dé thuc hién quy dinh vé han ché quyén
yéu cau ly hon duoc thdng nhat, Hoi dong
Tham phan Toa an nhan dan t6i cao da ban
hanh Nghi quyét s& 01/2024/NQ-HDTP ngay
16/5/2014 huéng dan 4p dung mot s6 quy
dinh cua phap luat trong giai quyét vu viéc
vée HN&GD (Nghi quyét sd 01/2024/NQ-
HDTP), trong d6 hudéng dan:

-“Dang co thai” quy dinh tai khoan 3
biéu 51 Luat HN&GD la “khodng thoi gian vg
mang trong minh bao thai va dwgc co s6 y té"co
thdm quyén xdc dinh cho dén thoi diém sinh con
hodc thoi diém dinh chi thai nghén”. Trong thoi
gian ngroi vo duoc xac dinh la dang 6 thai,
nguoi chong khong coé quyén yéu cau Toa an
giai quyét ly hon.

- “Sinh con” quy dinh tai khoan 3 Diéu 51
Luat HN&GD la thudc mot trong cac treong
hop sau day: “i) Vo da sinh con nhwng khong
nudi con trong khoang thoi gian tir khi sinh con
dén khi con dwéi 12 thing tudi; ii) Vo da sinh con
nhwng con chét trong khoang thoi gian dwdi 12
thiang tudi ké'tiv khi sinh con; iii) Vo ¢6 thai tir 22
tudn tudi tro 1én ma phai dinh chi thai nghén”.

Nhu vay, c6 thé hiéu trong treong hop
trén, nguoi chong sé bi han ché quyén yéu
cau ly hon 12 thang ké tir thoi diém sy kién
nguoi vo sinh con dién ra. Sinh con la dinh
diém ctia qua trinh thai nghén va sinh san véi
viéc ddy mot hay nhiéu tré so sinh ra khoi ti
cung cua nguoi me theo duong am dao hodc
dung bién phap mo ldy thai. Truong hop
ngwoi vo dang trong qud trinh mang thai,
thai ttr 22 tuan tudi tro 1én ma phai dinh chi
thai nghén thi thoi diém dinh chi thai nghén
cting duoc xac dinh 1a thoi diém sinh con dé
tinh thoi gian han ché€ quyén yéu cau ly hon
ddi voi nguoi chong. Quy dinh nhuw vay la
kha phti hop, béi khi tudi thai da 16n, sy gan
bo gitta nguoi vo va bao thai ngay cang sau
sac thi viéc phai dinh chi thai ky khong chi
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gay nhitng thuong ton vé thé chdt ma con ca
vé tinh than d6i véi nguwoi phu nit mang thai.
Hudng dan ctia Nghi quyét da lam séng to
ndi ham cac truong hop nguoi chong bi han
ché quyén yéu cau ly hén khi nguoi vo sinh
con, hudng giai quyét nhu trén 1a hop ly,
boi 1é xét trén khia canh bao vé ba me va tré
em, néu nguoi chong chi bi han ché quyén
yéu cau ly hon trong qua trinh sinh con la
khong hop ly. Qua trinh sinh con chi xay
ra trong mot khoang thoi gian. Theo y hoc
thi qué trinh nay dién ra trong thoi gian tdi
da la khoang 10 gio. Néu phap luat han ché
quyén yéu cau ly hon cua nguoi chong chi
trong thoi gian do6 thi khong c6 y nghia trong
viéc bao vé ba me, tré em. Sy kién sinh con
ctua nguoi phu nit anh huong rat 16n dén stc
khoé thé chat va tinh than cua ho. Vi vay, han
ché quyén yéu cau ly hon ctia nguoi chong
phai duoc kéo dai trong khoang thoi gian
sau khi vo sinh con®.

Vé van dé nay, Nghi quyét ciing hudéng
dan rd rang vé cach xac dinh thoi diém bat
dau va khoang thoi gian nguoi chong bi han
ché quyén yéu cau ly hon: “Chong khong co
quyén yeu cau Toa dn gidi quyét ly hon trong
khodng thoi gian dwéi 12 thing tinh tir ngay vo
sinh con, hwdéng dan tai diém a, diém b khodn 2
Diéu nay, hodc ngay dinh chi thai nghén, hwong
dan tai diém c khodn 2 Diéu nay”. Diéu nay c6
nghia la thoi han ma nguwoi chong bi han ché
quyén yéu cau ly hon duoc xac dinh la tinh
tir ngay nguoi vo sinh con hodc phai dinh
chi thai ky tr 22 tudn tu6i tro 1én ma chua
du 12 thang, dwa vao ho so bénh an do co sé
y t&€ cung cap hodc cac gidy to, tai liéu khac
chiing minh cac sy kién trén la co that. Bén
canh d6, dé bao vé tdi da quyén loi cua nguoi
vo va dtta tré, thi chi can c6 sy kién nguoi vo
mang thai, sinh con ma khong phan biét la
mang thai voi ai; treong hop vo dang nudi
con dudi 12 thang tudi cing khong phan biét

* Ngd Thi Huong, “Quyén yéu cau ly hon theo Luéat
HN&GD ndm 2014”, Tap chi Lugt hoc, s& 12/2015, tr. 43.
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con dé, con nudi. Trong ca hai treong hop
trén, nguwoi chong déu bi han ché quyén yéu
cau ly hon.

Trong Luat HN&GD nam 2014 chwra néu
rd viéc han ché quyén yéu cau ly hon trong
truong hop mang thai hd vi muc dich nhan
dao. Vi vay, Nghi quyét da b6 sung nhu sau:

“(1) Chong ctia nguwoi mang thai hy khong
co quyén yéu cau Toa dn gidi quyét ly hon khi vo
dang co thai, sinh con hodc dang nudi con dwdi
12 thdng tudi;

(2) Chong cua nguwoi nho mang thai ho
khong co quyén yéu ciu Toa dn gidi quyét ly hon
khi vp dang nudi con dwdi 12 thang tudi hodc khi
nguwoi mang thai hy dang cd thai, sinh con hodc
dang nudi con dwéi 12 thing tudi”.

Vi quy dinh nay, nhitng tranh cai xung
quanh viéc han ché quyén yéu cau ly hon
ctia cac bén trong quan hé mang thai ho vi
muc dich nhan dao da dwoc thdo go. Theo
d6, khong chi nguwoi chong cua nguoi phu
nt mang thai h) bi han ché quyén yéu cau
ly hon ma nguoi chong trong cdp vo chong
nho mang thai h¢ cting khong dugc yéu cau
ly hon khi nguoi mang thai ho dang mang
thai, sinh con. Quy dinh nhu vay thé hién
tinh than cua phap luat HN&GD trong viéc
bao vé triét d€, toan dién quyén loi ciia nguoi
phu nit va tré em trong qua trinh mang thai,
sinh con — thuc hién thién chitc lam me cua
nguoi vo.

3. Kién nghi hoan thién quy dinh vé
quyén yéu cau ly hon

Luit HN&GD nam 2014, bén canh ké
thtta quy dinh ctia cdc dao luat truede day ghi
nhan quyén yéu cau ly hon cua vg, chong,
con mo rong quyeén yéu cau ly hon caa cha,
me, ngwoi than thich khac cia ngroi bi bénh
tam than hodc mic bénh khic ma khong thé
nhan thic, lam cht dwoc hanh vi ciia minh,
dong thoi la nan nhéan cta bao luc gia dinh
do chong, vo ctia ho gay ra lam anh hudng
nghiém trong dén tinh mang, stec khoe, tinh
than ctia ho. Khoan 2 Diéu 51 Luat HN&GD
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nam 2014 quy dinh: “Cha, me, nguwoi thin thich
khic co quyén yéu ciu Toa dan gidi quyét ly hon
khi mot bén vo, chong do bi bénh tam thin hodc
mic bénh khdc ma khéng thé' nhdn thirc, lam chii
dwoc hanh vi cua minh, dong thoi la nan nhian
cuia bao lwc gia dinh do chong, vo cua ho gdy ra
lam anh hwong nghiém trong dén tinh mang, sikc
khoe, tinh thiin ciia ho”.

Theo quy dinh tai khoan 19 Diéu 3 Luat
HN&GD ndm 2014, “Nguwoi thin thich la nguwoi
co quan hé hon nhin, nudi dwong, ngueoi cé cung
dong mdu vé trwc hé va nguoi cé ho trong pham
viba doi”, khoan 17 Diéu 3 Luat HN&GD nam
2014 quy dinh: “Nhitng nguoi cung dong mdu
veé triec hé” 1a nhitng ngwoi cé quan hé huyét
thdng, trong d6, nguoi nay sinh ra nguoi kia
ké tiép nhau. Khoan 18 Biéu 3 Luat HN&GD
nam 2014 quy dinh: “Nhitng nguwoi cé ho trong
pham vi ba doi la nhitng nguwoi cung mot goc
sinh ra, bao gom cha me la doi thir nhdt; anh, chi,
em cung cha me, cung cha khdc me, cung me khdc
cha la doi thir hai; anh, chi, em con chu, con bic,
con c0, con cdu, con di la doi thir ba”. Nhuw vay,
nguoi than thich ngoai vg, chong, cha, me da
dwoc quy dinh c6 quyeén yéu cau ly hon tai
khoan 1, khoan 2 Diéu 51 Luat HN&GD ndm
2014 thi con bao gom: Con, 6ng ndi, ba ndi,
ong ngoai, ba ngoai, chdu ndi, chdu ngoai,
anh chi em cung cha me, cung cha khac
me, cung me khdc cha; anh chi em con chy,
con bac, con co, con cau, con di cua nguoi
bi tam than, nguoi mic bénh khac lam mat
kha ndng nhan thttc va lam cht hanh vi.
Nhu vay, cung ltc ¢ rat nhiéu nguoi than
thich c6 quyén yéu cau Toa an giai quyét ly
hon trong truong hop tai khoan 2 Diéu 51
Luat HN&GD nam 2014. Diéu nay c6 thé dan
dén truong hop nhiéu nguoi trong s6 nhitng
nguoi than thich hodc tit ca nhitng nguoi
than thich cung yéu cau Toa an giai quyét
ly hon, gay phién ha cho Toa an. Giai quyét
ly hon khong chi giai quyét vé van dé tinh
cam gitra vo, chong ma con phai giai quyét
cac van dé vé con cai, tai san, cdc nghia vu
chung cta v, chong véi bén tht ba. Viéc
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nhiéu nguoi cung c¢é quyén yéu cau ly hon
dan dén truong hop c6 thé mdi nguoi dua ra
mot yéu cau khac nhau vé tai san, vé con cai
khién Toa an khong biét thu ly don cua ai,
giai quyét yéu cau cta ai hay phai thu ly don
cua tat ca moi nguoi? Vi vay, Ludt can quy
dinh th ty wu tién nhitng ngwoi than thich
dwoc quyén yéu cau ly hon theo khoan 2
biéu 51 Luat HN&GD ndam 2014 theo hudng;:
Cha deé, me dé; con dé; cha nudi, me nudi; con
nuoi; 6ng, ba noi; ong, ba ngoai; chau noi, chiu
ngoai; anh, chi, em cung cha me, cung me khic
cha, cung cha khdc me; anh, chi, em con bdc, con
chui, con cd, con cdu, con di voi nguwoi bi bénh tam
thiin hodc mdc bénh khdc ma khong thé nhin thirc
va lam chu dwoc hanh vi ciia minh dong thoi la
nan nhin cia bao lwc gia dinh do chdong, vo cua
ho gy ra lam dnh hwong nghiém trong dén tinh
mang, siec khoe, tinh thin cua ho.

Khoan 3 Diéu 51 Luat HN&GD nam
2014 quy dinh: “Chong khong cé quyén yéu ciu
ly hon trong truweong hop vo dang cd thai, sinh con
hodc dang nudi con dwéi 12 thing tudi”. Khoan 3
biéu 51 Luat HN&GD nam 2014 da bo sung
thém truwong hop han ché quyén yéu cau ly
hon ctia chong khi vo “sinh con”. Theo quy
dinh nay va huéng dan tai Nghi quyét sd
01/2024/NQ-HDTP nhu da néu ¢ trén, trong
treong hop nguoi vo sinh con do mang thai
ho hodc dtra tré bi chét ngay sau khi sinh ra
thi nguoi chong cling khong c6 quyén yéu cau
ly hon. Quy dinh han ché quyén yéu cau ly
hon khi vo sinh con 1a can thiét va mang gia
tri nhan van boi 1é viéc nguoi mang thai ho
phai dinh chi thai ky tir 22 tudn trd 1én hodc
dtra tré chét sau khi sinh, nguoi vo trong cap
vo chong nho mang thai ho du khong phai
la nguoi tryc ti€p mang thai va ciing khong
nudi con nhung viéc mang thai ho that bai
gay nhiing tac dong tiéu cuc dén tam ly caa
nguoi phu nit, do d6 can cé thoi gian 6n dinh
tam ly. Tuy nhién, trong truong hop nay thi
viéc han ché quyén yéu cau ly hon ctia nguoi
chong trong cdp vo chong nho mang thai
ho véi thoi gian 12 thang la qua dai, can co
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quy dinh cu thé phu hop trong truong hop
nay ma khong danh dong khoang thoi gian
bi han ché quyén yéu cau ly hon la dudi 12
thang nhu truong hop nguoi vo truc tiép
mang thai, sinh con. Theo d6, c6 thé can nhéc
phuong an han ché quyén yéu cau ly hon caa
nguoi chong trong cdp vo chong mang thai
ho khi nguoi phu nit mang thai h phai dinh
chi thai ky hodc dwa tré chét sau khi sinh
thi khoang thoi gian 06 thang la phu hop dé
nguoi vo trong cap v chong nho mang thai
ho 6n dinh vé mat tinh than, tam ly.

Midt khac, mac du Nghi quyét
s6 01/2024/NQ-HDTP da c6 huéng dan ap
dung phép luat trong treong hop quy dinh
tai khoan 3 Diéu 51, theo d6 quyén loi caa
nguwoi phu nt khi dang mang thai, sinh con,
dang nudi con dudi 12 thang tudi dugc dam
bao t&t hon. Tuy nhién, véi huéng dan nhu
trén van chua thue sw bao vé triét dé nguwoi
phu nit khi thyc hién chttc nang sinh dé,
do la treong hop ngwoi phu ntt mang thai
nhung khéng may bi sdy thai, thai luvu hodc
phai dinh chi thai ky ma tu6i thai dudi 22
tuan thi khong thudc treong hop han ché
quyén yéu cau ly hon ctia nguoi chong. Say
thai dugc dinh nghia la treong hop thai bi
tong ra khoi budng tir cung truwdc 22 tuan
hay can ndng cua thai dudi 500g°. Viéc dinh
chi thai ky tir 22 tuan tr6 1én la can ce dé
nguoi chong bi han ché quyén yéu cau ly
hon véi ly giai thai nhi tir 22 tuan tro 1én
da phat trién hoan chinh vé hinh thai, viéc
gan bo véi bao thai trong thoi gian dai tao
ra tac dong tam ly xau doi véi nguwoi phu ntv
khi roi vao treong hop nay. Tuy vay, cling
khoéng thé phu nhan nhing tdc dong xau
dén strc khoe va tam ly ctia nguoi vo khi ho
say thai. Trong nhiéu trueong hop, say thai
c6 lién quan dén nhiing anh huong tam ly
ngan han va dai han, thuong bi cc chuyén
gia y t€ danh gia thap. Mot s6 nghién ctu

® Thu vién y hoc, Sdy Thai Va Doa Sdy Thai — Phdc D6 By
Y Té; https://thuvienyhoc.com/tai-lieu/say-thai-doa-say-
thai/, truy cap ngay 10/6/2025.
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da bao cdo nhiing tac dong co hai cua say
thai ty nhién do6i vdi sitc khoe tam than
ctia phu ntt: 55% phu nir c6 cac triéu ching
tram cam, 1én dén 27% dau budn sau sinh;
va hon 18% cho biét lo lang ¢ mtc do vira
phai®. Mat khéc, cé nghién cttu ciing chi ra
rang, dit hau hét phu nit b say thai sé tiép
tuc mang thai du thang ma khong cé bién
chiing, nhung say thai tredc d6 c6 lién quan
dén nguy co sinh non, thai cham phat trién
va cac bién ching san khoa khac cao hon
trong nhitng lan mang thai sau. Sdy thai
trudc d6 ciing lién quan dén nguy co cao
hon mac cac van dé stc khoe lau dai cho
phu ntt, bao gom bénh tim mach, huyét khai
tic mach tinh mach va cac bién chting stc
khoe tam than’. Véi nhitng tac dong xau do
viéc sdy thai mang lai, d¢ dam bao quyén
loi cia ngwoi vo trong treong hop nay, can
thiét phai han ché€ quyén yéu cau ly hon caa
nguoi chong trong thoi han 06 thang, tuong
tw nhu kién nghi han ché quyén yéu cau ly
hon d6i voi nguroi chong cua bén nho mang
thai ho. Day cd thé coi la mét khoang thoi
gian phu hop d€ nguoi vo phuc hoi vé thé
chat va tam ly, d€ cac bén nhin nhan lai tinh
trang quan hé hon nhan ctia minh va lga
chon giai phap phu hop nhat cho ca hai bén.

Trong truong hop vo, chong thuan tinh
ly hon ma ngwoi vo dang mang thai, sinh con
hodc dang nudi con dudi 12 thang tudi va ca

& “Some studies have reported the deleterious effects of
spontaneous abortion on women’s mental health: 55% of women
presented symptoms of depression, up to 27% perinatal grief;
and more than 18% reported moderate anxiety”, Cuenca D.,
“Pregnancy loss: Consequences for mental health”, Front
Glob Womens Health, 2023, https://pme.ncbinlm.nih.gov/
articles/PMC9937061/, truy cap ngay 10/6/2025.

7 “ Although most women who have a miscarriage will go on to
carry a baby to term without complications, previous miscarriage
is associated with a higher risk of preterm birth, fetal growth
restriction, and other obstetric complications in subsequent
pregnancies. Previous miscarriage is also associated with a
higher risk of long-term health problems for women, including
cardiovascular disease, venous thromboembolism, and mental
health complications”, The Lancet, “Miscarriage: Worldwide
reform of care is needed”, The Lancet, Vol. 397/2021, https://
www.thelancet.com/journals/lancet/article/PIIS0140-
6736(21)00954-5/fulltext, truy cap ngay 10/6/2025.
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hai vg chong cung ky vao don yéu cau ly hon
thi can quy dinh loai trtt han ch€ quyén yéu
cau ly hon cua chong. Béi 1€, vo chong cung
ky don dong nghia véi viéc nguoi vo cd yéu
cau Toa an giai quyét ly hon vi ly do nao d6.
Do d6, Toa an can thu ly giai quyét mac du
nguoi vo dang cd thai, sinh con hoac dang
nuodi con dudi 12 thang tudi. Vi vay, khoan 3
biéu 51 Luat HN&GD nam 2014 nén stra doi
theo huong: “Chong khong cé quyén yéu ciu ly
hon trong trieong hop vo dang ¢ thai, sinh con
duwoi 100 ngay hodc dang nudi con chwa du 12
thiang tudi trie trieong hop vo chong thudn tinh
ly hon 2.

Ngoai ra, can bd sung treong hop han
ché quyén yéu cau ly hon cta vo, chong doi
véi nguoi bi bénh tam than hoac mic bénh
khac ma khong thé nhan thirc, lam cha hanh
vi khi ho khong con nguoi than thich dé€ nu6i
dudng, cham soc. Thoi gian han ché quyén
yéu cau ly hon cta v, chong trong truong
hop nay can quy dinh cho dén khi nguoi
bi bénh tAm than hodc mic bénh khic ma
khong thé nhan thitc, lam chu hanh vi khong
con trong tinh trang bi bénh tam than hoac
méc bénh khac ma khong thé nhan thitc, lam
chu hanh vi hoac cho dén khi c¢6 nguoi khac,
t6 chirc khac nuoi dudng, cham séc. Nguoi
tam than hojc mic bénh khac 1am mat kha
nang nhan thic, lam chu hanh vi von da la
nguoi yéu thé, dé bi ton thuong lai thiéu di
sy quan tam, chdm so6c cua gia dinh khién
cho tinh trang cta ho c6 thé tré nén cang
nghiém trong hon. Do d6, néu ho khoéng con
ngwoi than thich khac nudi dudng, cham soéc
thi viéc han ché quyén yéu cau ly hon cua
vQ, chong trong truong hop nay la can thiét,
dam bao quyén sdng — mot quyén co ban
cua con nguoi. Treong hop nguoi chong, vo
mudn ly hon thi budc phai tim nguwoi cham
s6¢ cho vg, chong bi tam than hodc mac bénh
khac ma khong thé nhan thirc, lam cha hanh

¢ Tran Thi Thuy Lién, Ché'dinh ly hon trong Ludgt HN&GGD
nam 2014, nhirng van dé ly ludn va thiec tién, Luan an tién
si ludt hoc, Treong Dai hoc Luat Ha Noi, tr. 139.
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vi hodc dua ho vao trung tam bao tro xa hoi.
Quy dinh nay dé€ gan trach nhiém caa vo,
chong véi nhau khi ho da la vo chong ma
khong may mot trong hai nguoi méic bénh
thi nguoi con lai phai ¢ trach nhiém cham
lo cho ho.

Nhuw vay, c6 thé nhan dinh rang quy
dinh vé quyén yéu cau ly hon trong Luat
HN&GD ndm 2014 da co su stra doi, bo
sung so voi cac van ban luat trude day, thé
hién tinh nhan van sau sic, bao vé quyén
con nguoi ndi chung, quyén lgi cua cac bén
trong quan hé vo chong néi riéng, ngay
ca khi quan hé hon nhan da ran nt, mau
thuan. Dic biét, quy dinh vé han ché& quyén
yéu cau ly hon ctia nguoi chong duwoc hudng
dan theo huéng mé rong dé bao vé nguoi
v trong giai doan thyc hién thién chitc lam
me - tai san xudt ra con nguwoi, thuc hién
mot trong nhitng chitc nang co ban cua gia
dinh. Mdc du vay, dé dam bao triét dé hon
quyeén con nguoi, dac biét la cia nguwoi vo
trong giai doan mang thai, sinh con va nu6i
con va nhitng treong hop moét bén vo hodc
chong khong thé va khong c6 nguoi than
thich khic chdm séc thi Luat cAn cAn nhic
d€ c6 nhiing quy dinh phu hop véi thuc t€
doi séng./.
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