KIEM SOAT TREATY SHOPPING: NHIN TU CAC DIEU KHOAN
TRONG HIEP BINH AU TU QUOC TE
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Tém tdt: Bai viét nay nham xdc dinh cdc diéu khodn trong higp dinh dau tw quéc t&' (I1A) c6
thé'tao diéu ki¢n cho nha dau tw (NDT) thuc hién lya chon hiép dinh (treaty shopping). Ngodi viéc
nghién citu cdc quy dinh ciia IIA, bai viét con xem xét mot s6 phdn quyét dién hinh c6 lién quan
ciia trong tai dau tw quoc té nham cing c6'lap ludn. Thong qua d6, bai viét dé xudt cdc gidi phdp
nham ngdn ngira NDT thuc hién treaty shopping dé'bdo vé loi ich quéc gia tiép nhan dau tw. Két
qua nghién citu cho thdy nim diéu khodn trong IIA c6 thé'tao diéu kién cho NDT thyc hién treaty
shopping. Do dé, dé gidm thiéu rii ro tir hién tuwong ndy, cdc quoc gia cin rd sodt lai cdc diéu
khodn trong cdc IIA da kij két, thay d6i cdch quy dinh d6i véi cic diéu khodn d6 trong cdc I1A sé
kij két trong tuong lai nham han ché cic vu kién khong chinh ddng.
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CONTROLLING TREATY SHOPPING: A VIEWPOINT
FROM INTERNATIONAL INVESTMENT AGREEMENTS

Abstract: This article aims to identify provisions in international investment agreements
(ITAs) that may facilitate investors in engaging in treaty shopping. In addition to examining
ITA provisions, the article also reviews several notable investment arbitration rulings to
strengthen its arguments. Through this analysis, the article proposes solutions to prevent
treaty shopping by investors, protecting the interests of host countries. The research findings
indicate that five provisions in IIAs may encourage or enable investors to pursue treaty
shopping. Therefore, to mitigate risks associated with this practice, countries should review
the provisions in their existing IIAs and amend the wording of such provisions in future

agreements to limit frivolous claims.
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Pit van de

Toan cau hda da mo ra co hoi cho cac
qudc gia thu htt dau tu nham thic day hoat
dong kinh t€ va ting truong bén vimng'. Co
ché dau tu qudc t€ duoc diéu chinh boi hang
nghin ITA dwoc ky két gitra cac qudc gia® da
tao ra mang ludi ITA phtic tap véi nhiing diéu

1 UNCTAD, Series on International Investment Policies
for Development: The Role of International Investment
Agreements in Attracting Foreign Direct Investment to
Developing Countries, UNCTAD/DIAE/IA/2009/5, United
Nations, New York and Geneva, 2009.

> Lee Eunjung, “Treaty Shopping in International
Investment Arbitration: How Often Has It Occurred
and How Has It Been Perceived by Tribunals?”, Working
Paper Series, No.15-167/2015.
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khoan bao hd dau tu rong rai duoc cho la
nguyén nhan chinh dan t6i s xudt hién cta
hién tuong treaty shopping®.

Treaty shopping c6 thé hiéu la hoat dong
cau trac (hodc tai cau trac) cac khoan dau tu
d€ c6 quyeén tiép can quyeén tai phan quoc té*.
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Miéc du treaty shopping khong bi cdm trong
cac ITA, nhung nhiéu nghién ctru cho thdy no
o thé gay ra nhing tac dong tiéu cuc doi voi
cac quoc gia tiép nhan dau tw nhu gia tang
tranh chap dau tw qudc t&°, tang nguy co bi
khoi kién ra trong tai quoc t€, pha vo nguyén
tac c6 di c6 lai’, gdy ra ganh nang tai chinh?,
va lam suy yéu kha nang quan ly chinh sach
cta chinh phu qudc gia’.

Mic du da cé nhiéu tai liéu nghién ctu
va cac an ¢ lién quan téi van dé nay, nhung
viéc xac dinh va phan tich cac diéu khoan cu
thé dé€ danh gia kha nang cac ITA bi NDT loi
dung thuc hién treaty shopping van chua
duoc thuc hién mot cach day dua. Bai viét sé
tra 10i cau hoi nhiing diéu khoan nao trong
cac IIA tao diéu kién cho hién twgng treaty
shopping? Trén co so d6, dé xuat cac bién
phép kiém soat va giam thiéu nguy co gia
téng hién tuwong nay, nham bao vé loi ich qudc
gia va han ché tinh trang lam dung co ché bao
hd dau tu.

1. Cac diéu khoan xac dinh kha ning
ITA bi thuc hién treaty shopping

1.1. Diéu khodn dinh nghia nha diu tw
duoc IIA bao ho

Céc ITA ludn c6 diéu khoan dinh nghia
NDT dwoc bao ho boi ITA d6, va hau hét st
dung qudc tich la co so d€ xac dinh NDPT™. Do

Corporate structuring and restructing to gain access to
investment treaties and arbitration”, Hasstings Business
Law Journal, Vol 11:2/2015, tr. 228.

®> Pao Kim Anh, Trinh Quang Hung, “Hién tuong
Treaty shopping trong giai quyét tranh chdp dau tu
qudc té: Phan tich vu viéc Philip Morris kién chinh phu
Uc va lién hé véi Viét Nam”, Tap chi Kinh té d6i ngoai,
8 03 (92)/2017, tr. 57-72.

¢ Nguyén Thi Khanh, “Hién tuong treaty shopping:
Théch thtic cho cac qudc gia tiép nhan dau tw”, Tap chi
Khoa hoc Kiém sdt, s6 4(50)/2021, tr. 59.

7 Johanna Puukka (2018), Treaty shopping in international
investment law: Setting Limits on Corporate Restructuring
to Gain Access to Investment Protection, Master’s thesis,
University of Helsinki Faculty of Law, p. 26.

8 Diana Rosert, IISD (2014), The Stakes are high: A review
of the financial costs of investment treaty arbitration.

9 Nguyén Thi Khanh, tldd, tr. 60.

0UNCTAD (2011), “Scope and Definition”, UNCTAD Series
on Issues in Interntional Investments I, UNCTAD/DIAE/
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d6, qudc tich chinh 1a chia khoa caa NDT dé
tham nhap duoc vao moét IIA hudng téi sy bao
ho dau tu'. Tuy nhién, cac ITA thuong dwa ra
dinh nghia NDT kha rong, xac dinh qudc tich
ctia NDT bang cac tiéu chi khac nhau nhw noi
thanh 1ap, tru so hay noi kiém soat.

Tiéu chi noi thanh lap la tiéu chi céd nguy
co thuc hién treaty shopping cao nhat2. Uu
diém cua tiéu chi nay la dé xac dinh va c8
dinh, khong phu thudc vao viéc thay doi tru
sO dang ky hodc dia diém hoat dong chinh
cua cong ty. Tuy nhién, nhuoc diém cta nd
la tao ra mot lién két rat mong véi quoc gia
ti€p nhan dau tu, tham chi chi mang tinh
hinh thirc®®. Khi d6, cong ty chi can thanh lap
hodc dang ky tai mot qudc gia ky két la da du
diéu kién huong quyén bao hd ma khong can
chiing minh hoat dong kinh doanh thuc té.

Mot s6 ITA khéc yéu cau cac tiéu chi chat
ché hon nhuw tru s6/ noi hoat dong, hoat dong
kinh té thuc su'. Tru s6 ctia phap nhéan la noi
to chttc quan ly, diéu hanh hoat dong thuc sw
cta phap nhan, noi c6 cac trung tam quan ly
cta phap nhan®. Tiéu chi nay ngan chan cac
cong ty 4o chi ton tai trén gidy ma khong c6
hoat dong thuc t€, nhung lai c6 nhuoc diém la
khong ¢6 dinh hoan toan vi cac cong ty co thé
chuyén tru sé sang moét tiéu bang khac, cing
nhu tir qudc gia nay sang quoc gia khac'®.

Cudi cung la tiéu chi kiém soat giup xac
dinh ai thiee sw s& hitu/ kiém soat khoan dau
tw, giup cac qudc gia co thé tir chdi bao ho doi

IA/2010/2, United Nations Publication, Switzerland, p. 5.
M. Skinner, C.A. Miles, S. Luttrell, “Access and advantage
in investor-state arbitration: The law and practice of
treaty shopping”, Journal of World energy law & business,
No. 3 (3)/2010, Oxford University Press, p. 270.

12 Vi du: Diéu 1(2)b BIT Sri Lanka - Viét Nam (2009),
ngay ky két: 22/10/2009, ngay cé hiéu luc: 06/02/2016.

3 Suzy H. Nikiema, IISD (2012), Bonnes Pratiques:
Définition de I'investisseur, I'Institut international du
développement durable.

4 Piéu 1(2)b BIT Thé Nhi Ky - Viét Nam (2014), ngay ky
két: 15/01/2014, ngay cd hiéu luc: 19/06/2017.

5 Ngb6 Quéc Chién, “Hién twong truc loi cac quy dinh
vé bao ho dau tu thong qua ky thuét treaty shopping”,
Tap chi Nha nwéc va Phép ludt, s6 10/2017, tr. 47.

16 Suzy, tldd, tr. 9; Ngb Qudc Chién, tldd, tr. 47.
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vdi cac cong ty ma thuce chat dugc so htru va
diéu hanh boi cong dan nuwdc minh". Tiéu
chi nay vtra khuyén khich dau tu tit NDT cac
qudc gia khac, vita ddm bao van thudc kiém
soat cua cong dan hai qudc gia ky két. Du
NDT khong s¢ hiru tryece tiép tai san hay c6 tru
s0 tai qudc gia d6, ma chi ¢6 quyén kiém soat
gian tiép nhung van cé thé duoc hudng bao
ho tir Hiép dinh vé thac day va bao ho dau tw
(BIT). Tiéu chi nay cting c6 nhuoc diém 1a kho
6 thé xac dinh ¢6 ddng thuc sy cia mot cong
ty, ddc biét 1a khi cdu trtc cd dong ctia cong
ty phtec tap, ¢6 su tham gia cua nhiéu NDT
trung gian va cong ty me's.

Vu kién Tokios Tokelés v. Ukraine” cho
thdy hé qua cua viéc chi quy dinh mot tiéu
chi noi thanh 1ap. Hoi dong trong tai da xem
xét Biéu 1(2)(a) BIT Lithuania - Ukraine®, do
Tokios thanh lap tai Lithuania nén Ukraine
khong théloai trir Tokios khoi pham vi bao ho,
du cong ty c6 méi lién hé kinh té chit ché véi
Ukraine. Vi vay, Trong tai chi can ctt theo quy
dinh trong BIT va tlr chdi yéu cau xac dinh
quoc tich ¢6 dong ki€ém soat ctia bi don.

Do d6, d€ han ché€ treaty shopping, cac
ITA nén két hop ca ba tiéu chi thay vi chi ap
dung mot tiéu chi rieng 1é. Cac cong ty phai
thoa man dong thoi nhiéu tiéu chi thi madi
c6 thé vién dan quoc tich ctia mot qudc gia
ky ket

1.2. Piéu khodn xdc dinh khodn ddau tw
duwoc bao ho

biéu khoan dinh nghia “dau tu” 1a co sd
dé xac dinh pham vi d6i twong duoc hudng co
ché'bao ho cua ITA. Cac ITA thé hé ch thuong
dinh nghia “dau tu” rat rong, bao gom ca tai

7 Piéu 1.3 BIT Phép - Viét Nam (1992), ngay ky két:
26/05/1992, ngay c6 hiéu luc: 10/08/1994.

18 Suzy, tldd, tr.9; Ngo6 Qudc Chién, tldd, tr.47.

19 Tokios Tokeles v Ukraine, Case no. ARB/01/18, award
26 Jul 2007, https://www.italaw.com/sites/default/files/
case-documents/ita0866.pdf, truy cap ngay 12/2/2025.

2 Hiép dinh vé thuc day va bao ho dau tu gitta
Ukraine va Lithunia (BIT Lithuania — Ukraine), ky ngay
08/02/1994, c6 hiéu lic 06/03/1995.

2 Ngd Qudc Chién, tldd, tr. 49.
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san vO hinh, hitu hinh, khoan dau tw truc tiép
va gian tiép, khong yéu cau NDT tr quoc gia
ky két phai truc tiép so hitu hodc kiém soat
phan 16n khoan dau tw ¢ nudc ti€p nhan.
Nhiéu BIT chi yéu cau NDT c6 quyén so hitu
tai san ma khong can chirng minh dong gop
kinh té. ThAm chi, m6t khodn dau tw cé thé
duoc bao ho boi nhiéu IIA khac nhau®. Diéu
dé gay kho khan trong viéc xac dinh khoan
dau tw co6 thuc su la dau tu nuwde ngoai khong
va thudc pham vi bao ho cua IIA nao, nhat la
voi mot sO tap doan da qudc gia c6 mang lwdi
chi nhanh phtc tap.

Du cac ITA nay dinh nghia réong nham
thu hut dau tw, nhung né cing c6 thé lam
xudt hién nhing giao dich kinh t&€ ngoai du
tinh, khién qudc gia phai chiu cac khoan no
bat ngo®. Pham vi bao h qué rong sé dan dén
hé qua lam gia tang trach nhiém ctia quoc gia
ti€p nhan dau tw, ké ca véi nhiing giao dich
tai chinh khong c6 tac dong thuc té€ dén nén
kinh té.

Tiéu biéu cho cac diéu khoan dinh nghia
“dau tu” rong rai la vu Saluka Investments B.V.
v. Czech Republic**. Diéu 1(a) BIT Ha Lan -
Séc&Slovakia® quy dinh vé “dau tu” bao gom
“tat ca moi loai tai san dwoc ddu tw triec tiép hodc
thong qua NDT cua mot nuoc thir ba”. Vi Saluka
ndm gitt ¢6 phan trong ngan hang IPB, nén
khoan dau tu duoc cong nhan theo BIT boi
Hoi dong trong tai chi xem xét Saluka (Ha Lan)
¢6 s0 hitu tai san hop phap tai Cong hoa Séc
hay khong.

2 UNCTAD (2021), International investment agreements
and their implications for tax measures: What tax policymakers
need to know, A guide based on UNCTAD’s Investment
Policy Framework for Sustainable Development, UNCTAD/
DIAE/PCB/INF/2021/3, United Nations, tr. 10-11.

# UNCTAD (2021), tldd.

# Saluka Investments BV v Czech Republic, UNCITRAL,
Partial Award (2006), https://pcacases.com/web/
sendAttach/880, truy cap ngay 14/2/2025, tr. 42-46, 50.

2 Agreement on Encouragement and Reciprocal
Protection of Investments between the Kingdom of the
Netherlands and the Czech and Slovak Federal Republic,
ky két ngay 29/04/1991, ¢6 hiéu lwe ngay 01/10/1992.
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1.3. Diéu khodn gidi quyét tranh chdp
diu tu (ISDS)

Co ché giai quyét tranh chap gitta NDT
va Nha nudc (ISDS) la mot dac diém riéng
biét cua IIA cho phép cac NDT khdi kién
quéc gia soO tai. Cac IIA thuwong quy dinh
tranh chap co thé dugc giai quyét thong qua
thuwong luong va hoa giai truede khi kién, néu
thwong lugng that bai, NDT c6 thé dwa tranh
chap ra mot co quan trong tai*. Theo phan
16n cac diéu khoan ISDS, cdc NDT khong bat
budc phai khoi kién toa an trong nudc ma
c6 thé khoi kién truc tiép ra trong tai qudc
té”, nhu BIT Thai Lan - Viét Nam?®. Theo
UNCTAD (2021), khoang 95% IIA cho phép
NDT khoi kién Nha nudc trude trong tai
quoc té€ ma khong can sy dong y bo sung?,
chi can thong bao trudc®.

Cac ITA thé hé ctt déu xac dinh pham vi
tranh chap cé thé ap dung ISDS kha rong va
linh hoat: Bat ky tranh chap nao lién quan dén
dau tu, tranh chap phat sinh tir cac van ban
duoc liét ké cu thé, tranh chdp chi lién quan
dén vi pham IIA, phan t6 cia Nha nudc®. Bén
canh d6, co ché con bao vé quyén loi cia NDT
tredc cac hanh vi vi pham cac nghia vu bao ho
dau te nhu qudc hitu hda, thu hoi tai san ma
khong boi thuong, phan biét doi xw, thay doi
chinh sach gay thiét hai thuc té nghiém trong
cho NDT. Chinh phu c6 thé bi kién khi ban
hanh chinh sach viloi ich cong cong, néu thua
kién c6 thé boi thuong hang triéu USD gay
anh hudng dén ngan sach nha nudc®.

2 Vi dy: Diéu 8 BIT Lithuania - Ukraine (1994), ngay ky
két: 08/02/1994, ngay co hiéu luc: 06/03/1995.

¥ UNCTAD (2021), tldd, tr. 40.

% piéu 10 Hiép dinh dau tu khuyén khich va bao ho dau
tw Thai Lan - Viét Nam (BIT Thailand - Vietnam 1991),
Ngay ky két: 30/10/1991, Ngay c¢6 hiéu lwc: 07/02/1992.
¥ C4c NDT chi can khéi kién theo diing co ché ISDS da
quy dinh trong ITA, ma khong can xin lai sy dong y ctia
cac qudc gia tiép nhéan, do da cé su “déng y” trudce khi
ky ket.

% UNCTAD (2021), tidd, tr. 40.

3 UNCTAD (2021), tldd, tr. 40.

32 Diana Rosert, IISD, tldd.
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1.4. Quy dinh vé chong lam dung quyén
(Abuse of Rights)

Quy dinh chdng lam dung quyén nham
ngan chan cac NDT st dung ITA phi chinh
dang, khong phu hop véi muc dich ban dau
cua ITA. Day c¢6 thé duoc coi la sy cu thé hda
hodc 4p dung nguyén tac thién chi®. Quy
dinh nay xudt phat tir hoc thuyét vé hanh
vi lam dung quyén: i) Khi mot bén c6 quyén
theo quy dinh phap luat thi bén do cling co
nghia vu thuee thi quyén dé mot cach hop ly,
thién chi, khong trai v6i muc dich ban dau
cua viéc trao quyeén; ii) Viéc thuc thi quyén
trdi voi nguyén tac trén 1a mot hanh vi lam
dung quyeén trai phap luat*.

Viéc xac dinh hanh vi lam dung quyén
phu thudc vao thoi diém phat sinh tranh chap,
kha néng thay truedc tranh chdp, muc dich cua
NDT khi thuc hién®. Vi du, vu Philip Morris
v Australia®, Philip Morris tai cdu truc cong ty
vao ndm 2011 d&kién Uc theo BIT Hongkong -
Uc. Trong tai két ludn tai thoi diém thay d6i co
cau von, Philip Morris c6 thé thdy trudc tranh
ch&p v6i chinh phu Uc lién quan téi Luat Bao
bi thudce 14 don gian (Tobacco Plain Packaging
Act), nén bi coi la lam dung quyén khoi kién
va bac don kién. Hoc thuyét van dang gay
tranh cai va khong phai ltc nao cling duoc
chdp nhan, nhat la khi khong duoc quy dinh
r0. Bén canh d¢, viéc chitng minh lam dung
quyén rat kho va chi nhitng treong hop déc
biét nghiém trong mdi dugc xem xét. Do do,
quyeén do6 phai dugc quy dinh hop 1€ va thuc
hién theo dung muc dich ban dau®.

% Tania Voon (eds), Andrew Mitchell and James Munro
(2015) “Good Faith in Parallel Trade and Investment
Disputes”, Good Faith and International Economic Law,
Oxford University Press, UK, p. 14.

% Pao Kim Anh, Trinh Quang Hung, tldd, tr. 6.

% Pao Kim Anh, Trinh Quang Hung, tldd, tr. 11.

% Philip Morris Asia Limited v the Commonwealth of
Australia (2015), UNCITRAL, PCA Case No.2012-12
https://www.italaw.com/cases/851, truy cap ngay
14/02/2025.

% Leila Razavi Toussi, Seyed Jamal Seyfi, Mohsen
Mohebi, “Abuse of Process in Investment Arbitrations”,
Public Law Studies Quarterly, The University of Tehran
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Hién tai, nhiéu IIA thi€u quy dinh vé
chong lam dung quyén, dac biét la cac ITA thé
hé cti. Tuy nhién, cac ITA thé hé méi da co cac
diéu khoan néu ro NDT khong c6 quyén khoi
kién néu khoan dau tw thwc hién tao thanh
mot hanh vi lam dung quyén t0 tung, vi du
nhw Diéu 1 Phan 3 EVFTA%.

1.5. Diéu khodn tir choi loi ich (Denial of
benefit)

Dbiéu khoan ttr chdi loi ich cho phép loai
trit bao ho dodi vdoi cac NDT tuy thoa man
cac tiéu chi caa NDT nhung thuc chat lai
khong c6 s lién hé kinh té véi qudc gia tiép
nhan dau tu®. Khong cé sy lién hé kinh t&
thé hién qua hai tiéu chi: (1) Khdng co hoat
dong kinh doanh ding ké tai nwéc noi thanh
ldp, (2) Bi kiém sodt béi NDT tir quoc gia thir
ba hodc ciia quoc gia tiép nhin diu tu®. Diéu
khoan nay thuong cho phép tir chdi bao ho
néu c6 dau hiéu vi pham hai tiéu chi trén*
hodc cho dén khi dap iing mot s6 diéu kién
quan trong*.

Twong tw nhu diéu khoan chong lam
dung quyén, hau hét cac IIA thi€éu diéu
khoan ttr chdi lgi ich khi khong dinh nghia
veé “hoat dong kinh doanh ddng ké” ma thuong
ngu y do la cac hoat dong vuot xa hoat dong
kinh doanh t6i thiéu nhu ndp thué hodc hop
c6 dong®. Trong vu Pac Rim v El Salvador,
Hoi dong trong tai xac dinh dau hiéu caa

Press, Vol. 53/2023, tr. 267-286.

* Hiép dinh thwong mai tw do Viét Nam — EU (EVFTA),
ngay ky két: 30/06/2019, ngay cd hiéu luc: 01/08/2020.

% Tran Thang Long, “Diéu khoan “tir chdéi loi ich”
trong cac hiép dinh dau tw quoc t&”, Tap chi Khoa hoc
phip 1y, Triong Dai hoc Ludt Thanh phd H6 Chi Minh,
s6 5 (135)/2020, tr. 69.

# Ngb Quéc Chién, tldd, tr. 49.

Vi du: biéu 17.1 Hién chuong ning lugng (The
International Energy Charter Consolidated Energy
Charter Treaty with Related Documents 2016) ky két
vao thang 12/1994, c6 hiéu luc ngay 19/04/1998.

£ Vi du: biéu 13 BIT Slovakia - Viét Nam 2009, ngay ky
két: 17/12/2009, ngay co hiéu luc: 18/08/2011.

# German Branch of the International Law Association
(ILA) (2011), The Determination of the Nationality of
Investors under Investment Protection Treaties, School of
Law Martin Luther University Halle-Wittenberg.
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hoat dong nay la mot hoi dong quan tri,
bién ban hop, su hién dién thuc t€ lién tuc,
tai khoan ngan hang va nam gitt c¢8 phan
trong cac cong ty con mot cach tich cpc*.
Tuy nhién, tai Diéu 8.2 EVFTA® lai giai
thich hoat dong d6 la c6 mdi lién két hiéu
qua, lién tuc véi nén kinh t& qudc gia thanh
vién. Bén canh d6, khéi niém “sé hiru” va
“kiém sodt” thuong chi dwgc dé cap nhuw
diéu kién ap dung tur chéi loi ich ma khong
dinh nghia cu thé trong hau hét cac IIA%*.
Trong tai thuong coi viéc nam gitr phan 1én
cd phan va quyén biéu quyét la kiém soat
thue su; mot s6 treong hop cé thé két hop
v6i mot s tiéu chi khac dé danh gia®.

Ngoai ra, con ¢c6 mot sd BIT quy dinh
tr chGi d6i voi cac NPT thudc cac qudc
gia thtt ba ma qudc gia ti€p nhan dau tw
dang “khong duy tri quan hé ngoai giao”
voi quic gia khong phai la thanh vién. Quy
dinh nay thuong xudt hién trong cac ITA ma
Hoa Ky ky két, nhu Diéu 12 Luat Mau BIT
Hoa Ky (1994)*.

Khi khong cé diéu khoan tir chdi 1oi ich,
NDT c6 thé dé dang tao cong ty ao tai mot
qudc gia c6 ITA thuan loi ma khong can ¢
hoat dong kinh t€ thuc t€ tai d6, nhu: Tidewater
v Venezuela, Lao Holdings NV v Lao Peoples
Democratic Republic®. Trén thuc t€, nhiéu IIA
hién dai da bo sung diéu khoan tir chdi loi
ich d&& nham han ché tinh trang nay, nhw
biéu 9.15 CPTPP® clng dua ra diéu khoan
quy dinh ttr ch6i 1gi ich véi doanh nghiép cua
Bén ky két kia.

“ Nguyén Thi Khanh, “Xac dinh qudc tich ctia NDT la
phép nhan trong luat dau tw qudc t& va thuec tién xét x
cuia trong tai qudc t&€ - Mot vai luu y cho cac NDT”, Tap
chi Khoa hoc Kiém sdt, s6 05/2022, tr. 48.

% Hiép dinh thuong mai tu do Viét Nam — EU (EVFTA),
ngay ky két: 30/06/2019, ngay cé hiéu luc: 01/08/2020.

% Tran Thang Long, tldd, tr. 73.

7 Nguyén Thi Khanh, tldd, tr. 49.

* The U.S. 1994 Model BIT.

# Nguyén Thi Khénh, tldd, tr. 57-58.

% Hiép dinh D6i tac Toan dién va Tién bd xuyén Thai
Binh Duong (CPTPP), ngay ky két: 08/03/2018, ngay cd
hiéu luc: 30/12/2018.
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2. Xu huéng sta d6i, b6 sung cac diéu

khoan lién quan nham han ché treaty shopping
bé ung phd voi tinh trang treaty

shopping trong luat dau tu qudc té, can thiét
phai thiét 1ap mot khuon kh phap 1y chit
ché va toan dién nham ngén chin hiéu qua
hanh vi lam dung nay. Thong qua phan tich
cac ITA hién hanh, c6 thé thdy nhiéu hiép
dinh quy dinh rat rong vé khai niém “nha
dau tu”, “khoan dau tu”, cing nhu pham vi
giai quyét tranh chap, nhung lai thiéu vang
cac co ché kiém soat, nhu diéu khoan chdng
lam dung quyén (abuse of rights) hoac diéu
khoan tir chéi loi ich (denial of benefits).
Trudc thuc trang d6, nhiéu khuyén nghi da
duoc dwa ra nhim thu hep cac dinh nghia
phép ly trong IIA va bd sung cac diéu khoan
can thiét nham han ché kha ning treaty
shopping. Trén thuc t& mot s6 IIA da ap
dung cach ti€p can chdt ché hon, cho thay
hiéu qua trong viéc han ché treaty shopping,
6 thé da tao ra xu hudng cai cach trong viéc
xay dung cac hiép dinh thé hé méi.

Thit nhdt, bé sung cdc tiéu chi xdc dinh
qudc tich ciia nha diu tw

Phan 16n cac ITA duoc khao sat déu quy
dinh vé cach xac dinh qudc tich cia NDT
mot cach don gian da tao diéu kién thuan
loi cho cac NPT dwoc bao ho dé dang hon.
Vu Alps Finance and Trade AG v. The Slovak
Republic® cho thay loi ich cua sy két hop
nay d6i voi quoc gia tiép nhan dau tw khi
nguyén don khong chitng minh dwoc cac
hoat dong nay xay ra tai noi ma nguyén don
cho la tru s¢ chinh tai Thuy Si nén khong
duoc coi la NDT theo Diéu 1(1)b BIT Thuy
Sy - Cong hoa Slovakia®.

Do d6, cac IIA c6 thé bd sung cac quy
dinh vé ty 1é s& httu toi thiéu (nhu yéu cau

°! Alps Finance and Trade AG v. The Slovak Republic,
UNCITRAL, https://www.italaw.com/cases/74, truy cap
ngay 13/3/2025.

52 Hiép dinh khuyén khich va bao ho dau tw gitta Thuy Sy
va Cong hoa Slovakia (BIT Slovakia - Switzerland 1990),
ngay ky két: 05/10/1990, ngay c6 hiéu luc: 07/08/1991.
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NDT phai s6 hitu it nhdt 50% c6 phan cta
doanh nghiép dé duoc bao hd) va yéu cau
quyén kiém soat thuc sw (NPT phai co6
quyén ra quyét dinh quan trong, nhuw bo
nhiém giam d6c hodc diéu hanh hoat dong
doanh nghiép)®. Da c6 mot s6 ITA ma Viét
Nam la thanh vién két hop hai tiéu chi nay
v6i nhau nhw BIT BLEU (Lién minh Kinh
té gitta Bi va Luxembourg) - Viét Nam®,
BIT Macedonia - Viét Nam® (két hop thém
yéu td hoat dong kinh doanh dang ké), BIT
Phép - Viét Nam® (két hop ca ba tiéu chi noi
thanh 1ap, tru so chinh va kiém soat). Du
chuwa cé thuc tién dé kiém nghiém nhung
duwdi goc nhin phap ly, véi nhitng quy dinh
chit ché hon, ki vong cac ITA nay sé khic
phuc duwgc nhing khuyét thiéu trong xéac
dinh qudc tich cua NDT.

Thit hai, thu hep dinh nghia “diu tu”

Céac ITIA can loai trtr mo6t sd khoan dau
tu khoi pham vi bao hd nhu dau tw ngan
han va dau co, quyén so httu tri tué khong
dugc bao vé theo luat trong nuwde. Mot s6
ITA thé hé mdi dat ra ngudng toi thiéu dé
xac dinh “diu tuw”?, vi du nhu cd phiéu hodc
quyén bau ctr dudi 10%.

Bén canh d9, can ddt ra quy dinh chi bao
vé cac khoan dau tu hop phap duoc thuc hién
“theo ludt va quy dinh cua quoc gia tiép nhdan
diu t1e”. Tiéu biéu cho cach thu hep nay la
Thoéa thuan Lién chinh phu (GA) gitta Lién
minh Kinh té€ Bi-Luxembourg va Malaysia®,

5 UNCTAD (2021), tldd.

% Piéu 1(1)b BLEU (Belgium-Luxembourg Economic
Union) - Viet Nam BIT (1991), ngay ky két: 24/01/1991,
ngay c¢6 hiéu luc: 11/06/1999.

% Vi du: Diéu 1(2)b BIT Macedonia - Viét Nam (2014),
ngay ky két: 15/10/2014, ngay cd hiéu luc: 11/01/2016.

% Vi du: Biéu 1.3. BIT Phép - Viét Nam (1992), ngay ky
két: 26/05/1992, ngay cé hiéu luc: 10/08/1994.

7 UNCTAD (2021), tldd.

5% Diéu 1.1 BIT Thd Nhi Ky - Viét Nam (2014), ngay ky
két: 15/01/2014, ngay cd hiéu luc: 19/06/2017.

% Vi du: Biéu 1.2 BIT Belarus - Viét Nam (1992), ngay ky
két: 08/07/1992, ngay cd hiéu luc: 24/11/1994.

%0 Agreement on encouragement and reciprocal
protection of investments (Belgo-Luxembourg Economic
Union and Malaysia), Signed at Kuala Lumpur on

$0 06 - 2025



NGUYEN THIKHANH -NGUYEN THIMINH TAM

voi hiéu qua dugc chitng minh qua vu kién
“Philippe Gruslin v. Malaysia”®'. Dwa theo
biéu 1(3) ctia Thoa thuédn, Hoi dong trong tai
ttr chdi quyén tai phan do khoan dau tu chi
la giao dich cd phiéu vao thi truong ching
khoan, khong gén voi du an duoc phé duyeét.

Ngoai ra, IIA ¢ thé yéu cau cac khoan
dau tw phai c6 cac dac diém cu thé nhu cam
két vé von, ky vong loi nhuéan, thiét 1ap moi
quan hé kinh té lau dai, mang lai tdc dong
phat trién tich cuc cho qudc gia so tai,... tuy
theo theo nhu cau va mong doi ctia cua cac
Bén ky két®?, vi du Biéu 1(e) AHKIA®.

Thit ba, gioi han pham vi cua ISDS

Co thé lya chon cac bién phép sau dé
gioi han pham vi caa ISDS: M¢t la, liét ké
nhitng van dé/ diéu khoan ma ISDS dp dung hodc
cam viéc str dung ISDS sau khi hét thoi hi¢u. Cac
bén tham gia ITA ¢ thé chon chi cho phép
ISDS d6i voi cac tranh chdp lién quan dén
vi pham IIA twong Gng®. Hai la, dwa ra yéu
cau vé t0' tung tai dia phwong nhw mot diéu tién
quyét cho ISDS. Diéu nay ttc la yéu cau NDT
st dung hét cac bién phap khic phuc tai dia
phuong truede khi ti€p can trong tai qudc té,
hodc cho phép tiép can trong tai qudc té€ néu
sau khi nop don khiéu nai lén toa an trong
nudc ma khiéu nai d6 van chwa duoc giai
quyét thoa dang cho NDT trong mot thoi
han nhat dinh®.

Thit tu, bo sung diéu khodn chéng lam
dung (Abuse of Rights)

Hoc thuyét vé chong lam dung quyén van
dang gay tranh cai, song né van la mot bién
phéap hiéu qua dé ngan ngtra treaty shopping.

22/11/1979, No. 21154.

¢ Philippe Gruslin v. Malaysia, ICSID Case No.
ARB/99/3, https://www.italaw.com/cases/515, truy cap
ngay 16/03/2025.

© UNCTAD (2021), tldd.

6 Hiép dinh DPau tu ASEAN Hong Kong - Trung Qudc
2017 (AHKIA), ngay ky két: 12/11/2017, ngay c6 hiéu
Iwec: 17/06/2019.

% Diéu 9.5 BIT Thd Nhi Ky - Viét Nam (2014), ngay ky
két: 15/01/2014, ngay c6 hiéu lwc: 19/06/2017.

% UNCTAD (2021), tldd, tr. 42.
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Chinh vi 1é d4, cAn c6 mdt diéu khoan cu thé
duoc dua vao IIA dé€ ting kha nang ngan
chdn hién tuong treaty shopping. Vi du nhu
Diéu 17 Phéan 3 EVFTA® da quy dinh trao cho
Ho6i dong tai phan quyén tir chdi giai quyét
cac tranh chdp. Quy dinh nay c6 nhiéu diém
teong dong véi cach dién giai cua Trong tai
trong vu Philip Morris. Khong chi ngan ngtra
treaty shopping hdu tranh chap ma ca treaty
shopping tién tranh chdp néu théa man hai
yéu to: (i) Kha nang phat sinh tranh chap cao
va (ii) Muc dich thay d6i quyén sé hitu du an
dau tu la d€ khoi kién®.

Thit ndam, bo sung diéu khodn tir choi loi
ich (Denial of Benefits Clause)

Cac ITA nén bd sung quy dinh cho phép
qudc gia tiép nhan dau tw tir chdi bao ho doi
v0i cong ty vo boc khong ¢ hoat dong kinh
doanh thuc t€ tai qudc gia ky két qua cac
tiéu chi nhw quy mo6 hoat dong, lwc luwong
lao dong, bdo cao tai chinh, mic d¢ tham
gia kinh té,... Ngoai ra, can bd sung cac diéu
khoan tir ch6i bao ho d6i véi cac phap nhan
do cdng dan nudc thtt ba hodc cong dan
cua qudc gia ti€p nhan dau tw sé htru/ kiém
soat, cing nhw cac phap nhan tir cac qudc
gia ma qudc gia ti€p nhan dau tu khong cd
quan hé ngoai giao hodc cac qudc gia dang
bi cdm van kinh t& s¢ hiru/ kiém soat®. Viéc
nay nhdm bao vé lgi ich chinh tri, kinh t&, an
ninh qudc gia. D€ tang cuong tinh hiéu qua,
khi quy dinh nay can cho phép ap dung ngay
ca khi thu tuc trong tai da bat dau® gitp ting
cuong kha nang ngan chdn hanh vi nay cta
qudc gia ti€p nhan dau tu”.

Két luan

Qua viéc ra soat cac IIA va mot s6 phan
quyét trong tai dau tu quoc t€, bai viét da
phat hién va phan tich nam diéu khoan xac

¢ Hiép dinh thwong mai tw do Viét Nam — EU (EVFTA),
ngay ky két: 30/06/2019, ngay c6 hiéu luc: 01/08/2020.

¢ Pao Kim Anh, Trinh Quang Hung, tldd, tr. 13.

% UNCTAD (2021), tldd, tr. 15

® UNCTAD (2021), tldd.

70 Vi du: Diéu 35 BIT Mau An Do (2015).
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dinh kha nadng thuc hién treaty shopping
trong cac ITA bao gom: 1. Quy dinh qudc tich
NDT long leo; 2. Dinh nghia “dau tw” rng rai;
3. Quy dinh vé co ché’ISDS linh hoat; 4. Thiéu
quy dinh chong lam dung; 5. Thiéu diéu khoan
tir choi lgi ich. Bai viét cling nhan manh tam
quan trong cda viéc tdng cuong ra soat IIA
trude khi ky két nham ngan ngtra hién tuong
treaty shopping va bao vé loi ich qudc gia,
dam bao phtut hop vdi cac chinh sach phat
trién kinh t€ - xa hoi, thu hut nguén von dau
tw va khong lam anh hudng téi quyén loi
cong. Néu can thiét, quéc gia can chu dong
dam phan lai d€ stra d6i hoac ky két cac hiép
dinh mdi vdi cac diéu khoan chit ché hon.

Treaty shopping la mét hién twong phd
bién, ddc biét trong cac BIT thé hé ci. Du mét
sO ITA thé hé mdi ma Viét Nam da ky két da
c6 nhiing diéu khoan phong ngtra hién tuwong
nay, nhung van chura c6 cong trinh nao ra soat
va danh gid toan dién hé thong ITA ma Viét
Nam la thanh vién. Do d6, nhitng nghién cttu
tiép theo c6 thé tap trung vao viéc phan tich
chi tiét cac ITA Viét Nam da ky két, doi chiéu
v6i thong 1é qudc t&€ dé dé xuat cac giai phap
cu thé nham hoan thién khung phép ly, dam
bao can bang gifta thu hut dau tw va bao vé
quyeén loi quoc gia./.
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