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Dit van de

Mac ca tha i, voi cac tén goi khac nhwe
“thwong lwong nhan t6i”, “dam phan tha
t0i”, “ch€ d6 khoan hong”, khong chi la thu
tuc t& tung hinh sy ma con 1a nguyén tac
giai quyét vu an hinh sy, la ché€ dinh, cao
hon ntta, né da tré thanh mot phuwong thikc
giai quyét vu an hinh sy, thay thé cho viéc
phai qua céc trinh ty, tha tuc t6 tung voi day
du cac chu thé tién hanh, tham gia t6 tung.
Trong thu tuc nay, nguoi pham t6i dong y
nhan toi dé doi lai duoc dp dung tdi danh,
muttc hinh phat nhe hon hodc nhitng lgi ich
phéap ly khac nham tang cuong hiéu qua
diéu tra, truy to, xét xt, rut ng:fm qua trinh
giai quyét vu an, giam tai cong viéc cho hé
thong tu phap va dam bao quyén loi cua cac
bén lién quan.

Mic ca thu toi la mot ché dinh tuwong
d6i méi nhung da duoc ap dung roéng rai
va ¢d vai tro quan trong trong t6 tung hinh
s ¢ nhiéu qudc gia trén thé gidi. Tuy nhién,
tinh chat va muc d ap dung c6 sw khéac biét
ro rét gitta hai hé théng phéap luat chinh la
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Common Law (Thong luat) va Civil Law
(Dan luat). Tai cac quoc gia theo hé thong
Common Law nhw Hoa Ky, Anh, Canada va
Uc, mic ca tht tdi duoc xem 13 co ché xi ly
an hinh su chu dao, giup giam tai dang ké
cho hé thong Toa an. Tai cac qudc gia theo
hé thong Civil Law nhu Dtic, Phap va Y, do
uu tién nguyén tac tim kiém sy that va cong
bang, ché dinh nay duoc ti€p can than trong
va c6 xu huéng han ché€ hon v6i pham vi
va cach thic dp dung chat ché nhim bao vé
nguyén tac td tung cong bang'.

1. Mic ca thi tdi trong phap luat mét s6
quéc gia trén thé gidi

1.1. Mic cd thil t¢i trong hé thong thong ludt

Hoa Ky la qudc gia di dau trong viéc ap
dung va phat trién thu tuc méc ca thu toi, day
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la co ché€ chu dao dé x& ly hon 90% cac vu
an hinh su. Thay vi dua ra xét x(@ theo tha
tuc thong thuong, hon 97% cac vu an cap lién
bang va 94% cac vu an cap bang duoc giai
quyét thong qua thu tuc nay, giup giam tai
dang ké cho hé thong Toa an. Anh ap dung
mot cach mém déo hon, tap trung vao viéc
giam nhe hinh phat cho bi cdo hop tac vdi co
quan diéu tra. Trong khi d6, Scotland va Nam
Phi tuy khong ap dung madc ca thu toi theo
kiéu M§ nhung van c6 mot hé thong giam nhe
hinh phat cho nhitng ngwoi nhan t6i sém. Cu
thé, Cong t6 vién c6 quyén dé nghi giam t6i
mot phan ba hinh phat néu bi cdo nhan toi
ngay tir giai doan dau.

1.2. Mdc ca thii t§i trong hé thong dan ludt

Midc du truyén thdng phap luat chau
Au khong khuyén khich thuong lwong
nhan tdi, wu tién xét x cdng khai, nhan
manh vao thAm van va diéu tra chinh thic,
nhung nhiéu qudc gia da bat dau ap dung
mot sO hinh thitc thuwong luong nhan toi d€
giai quyét an nhanh hon. Phdp ap dung hé
thong “mac ca tha tdi” mot cach than trong,
ludn nhan manh viéc duy tri cic nguyén tac
phéap ly va bao dam tinh minh bach trong
t6 tung. Ditc ap dung mot dang thuong
lwong nhan tdi c6 kiém soat chdt ché, goi
la Absprachen vao nam 2009. Luat nam
2009 chinh thttc hoa hinh thitc nay vdi cac
diéu kién nghiém ngat: Tht tuc phai dién ra
cong khai tai phién toa, khong duoc thwong
lugng vé muc d6 pham téi va Tham phan
c6 quyeén tir choi théa thuan néu thay khong
cong bang. Y stta ddi B luat TS tung hinh
st nam 1988 cho phép thuwong lwong nhan
toi vOi tén goi “patteggiamento”. Khac vdi
Hoa Ky, patteggiamento khong cho phép
thuong lugng vé toi danh ma chi thuong
lwong vé mirc an khong qua 5 nam tu. Tham
phéan c6 quyén ttr chdi néu thoa thuan khong
cong bang va bi cdo khong bi coi 1a ¢6 tién
an néu thuong lwong thanh céng. Thong
ké cho thdy, tr nam 1990 dén nam 1998,
patteggiamento da giai quyét tir 17-21% céac
vu an tai Toa an xét xtr t0i nhe va ttr 34-42%
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tai cac Toa an cap trung?. Tdy Ban Nha cling
st dung mot hinh thitc twong tw, wdc tinh
c6 tir 15-30% cac vu an duoc gidi quyét bang
sw dong thuan®.

1.3. Mdic ca thii t¢i trong cdc quoc gia khdc

Cac nudc nhw Nga, Trung Qudc, Nhat
Ban va cac quic gia My Latinh da bat dau
ap dung mot s6 cai tién cua ché€ dinh mac
ca th toi nham nang cao hiéu qua xu ly
va giam tai cho hé thdng tw phap. Nga da
tién hanh cai cach t6 tung hinh sy tit ndm
2001, trong d6 gidi thiéu mot dang thuwong
leong nhan t¢i 4p dung cho cac tdi danh
nhe va trung binh. Tuy nhién, viéc dp dung
tha tuc nay o Nga van con nhiéu thach
thiect, O Trung Qudc, mac ca tha toi dugc
thé hién dwdi hinh thitc ché dd khoan hong
khi nhan t6i va chdp nhan hinh phat. Day la
mot bién phdp quan trong trong cai cach tuw
phap hinh su, dugc thé ché hoa trong Luat
TG tung hinh sy vao nam 2018 sau mot thoi
gian thi diém tai 18 thanh phd. Nhdt Bin bat
dau ap dung thuwong lugng nhan t6i tir ndm
2016, chu yéu trong cac vu an lién quan dén
tham nhting va tdi pham kinh té. Trong khi
d6, Bulgaria ting ap dung mot hé thong
giai quyét vu an theo sy dong thuan, chiém
khoang 36,6% s0 vu an tr ndm 2000 dén
2005°. Céac nuoc trong khu vwe My Latinh,
mac du c¢é truyén thong luat dan sy nhung
da chiu anh huwong tir hé thdng Anh - My.
Trong hai thap ky qua, nhiéu qudc gia nhu
Argentina va Chile da cai cach t8 tung hinh
st va sit dung thwong luong nhan toi dé
giam an nhung van dudi sy gidm sat chit
ché cua Toa an. Argentina ap dung mo hinh
lai gitta My va chau Au, cho phép thuong
lwgng nhan tdi c6 gidi han cho cac toi danh

*> Thaman, S. C, “Plea-Bargaining, Negotiating
Confession and Consensual Resolution of Criminal
Cases”. Electronic Journal of Comparative Law, 11(3)/2007.
3 Thaman, S. C., Tldd.

* Semukhina, O. B., Reynolds, K. M., “Plea bargaining
implementation and acceptance in modern Russia:
A disconnect between the legal institutions and the
citizens”, International Criminal Justice Review, 19(4)/2009,
p- 412-441, https://doi.org/10.1177/1057567709352314.

5> Thaman, S. C., Tldd.
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nhe va trung binh véi diéu kién Tham phan
phai phé duyét. So sanh tai tinh Argentina
Tierra del Fuego, c6 toi 81,69% cac vu an
giai quyét bang tht tuc méc ca tht t6i duoc
két an, cao hon dang ké so véi 67,02% cac vu
an xét xtt theo thu tuc thong thuwong®. Trong
khi d6, mot s nuwdc nhw Brazil va Mexico
van han ché thu tuc nay do lo ngai lam dung
va vi pham quyén cua bi cdo.

2. Uu diém, han ché cta tha tuc mic ca
thu t6i

2.1. Nhitng uu diém

Giam tdi cho h¢ thong tw phdp, tiét kiém thoi
gian, nhdn lwc va kinh phi: Mot trong nhitng
loi ich 16n nhat cua méc ca tha toi la giup hé
thdng tu phédp van hanh hiéu qua hon bang
cach giam s6 vu an phai dua ra xét xt. Néu
tat ca cac vu an hinh sy déu phai trai qua
qua trinh xét xit day du, Toa an sé bi qua
tai nghiém trong, lam cham qud trinh xét
xtt va c6 thé dan dén ton dong an kéo dai.
Giai quyét vu an qua day du cac trinh tw, thu
tuc td tung c6 thé kéo dai nhiéu thang, tham
chi nhiéu ndm, trong khi mdc ca thu t6i giup
giam thoi gian xtt 1y chi con vai ngay. O Hoa
Ky, hon 90% vu an hinh sy duoc giai quyét
thong qua maéc ca tha tdi, gitap giam tai dang
ké cho hé thong tu phap, tang hiéu qua xt ly
vu an. Hé thong tu phap hinh su c6 gidi han
vé s6 luong Tham phéan, Cong t6 vién, luat
st bao chita, nhan vién toa an va phong xt
an. Néu moi vu an déu phai xét xir day du,
nhu cau vé nhan sw va co so vat chat sé vuot
qua kha nang dap tng. Cac Cong t6 vién cd
thé tap trung vao nhing vu an nghiém trong
thay vi phai danh thoi gian cho nhitng vu an
it nghiém trong’.

Day nhanh tién dg gidi quyét dn, bdo dam
cong ly: Ton dong an kéo dai cd thé khién
bi can, bi cdo bi tam giam lau hon trudc khi
duoc xét xtt, dong thoi lam giam kha nang
truy t0 toi pham do cac nhan ching cé thé

¢ Thaman, S. C., Tldd.

" Howe, S. W., “The value of plea bargaining”, Oklahoma
Law Review, 58(4)/2005, p. 599, https://digitalcommons.
law.ou.edu/olr/vol58/iss4/3.
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quén cac tinh tiét cua vu an hodc khé thu
thap chiing ct hon. Mac ca thu téi giap giai
quyét nhanh cac vu an, dam bao cong ly
dwoc thuec thi kip thoi®.

Tao diéu kién cho bi cio cé co hoi nhin mikc
dn nhe hon: Hinh phat ma bi can, bi cdo duoc
huwong thong qua mac ca thu t6i la “mot mén
hoi” va rd rang thdp hon han so véi muc
hinh phat ma dang 1€ bi cdo do6 sé “cé nguy
co cao” la phai ganh chiu néu theo trinh ty
xét xtt day du, cé boi tham doan. O nghia
nay, r0 rang “mac ca thu t6i” dwa dén mot
ban an c6 loi cho bi cdo so vdi cac ban an theo
tha tuc thong thuong.

T6i da hoa hi¢u qua ctia hinh phat, giip Cong
0" vién truy to" nhiéu toi pham hon: Du cé su
nhuong bo vé muiic an trong qua trinh thoa
thuan nhan t6i nhung hé thdng nay van gitp
t61 da hiéu qua cta hinh phat, nhiéu t6i pham
hon bi tritng phat thay vi bi bo qua do hé
thong qua tai. Néu moi vu an déu phai xét xt
day du, Cong t6 vién sé phai chon loc va chi
dwa ra Toa nhitng vu chic chin ¢ thé budc
t01 duoc, con nhitng vu an, ching c yéu hon
c6 thé bi bo qua. V6i méc ca thu toi, ngay ca
nhitng vu 4n c6 chitng ctt khong manh ciing
o thé tuyén phat duoc, thay vi vu an bi dinh
chi. Pong thoi, néu mdi vu an phai ra Toa,
Cong td vién chi ¢ thé xit ly mot s6 lwong
han ché€ vu an trong mot khoang thoi gian
nhat dinh. V&i maéc ca tha toi, ho c6 thé nhanh
chéng giai quyét nhiéu vu an hon, dam bao
rang tit ca nhitng ngudi pham toi déu phai
chiu trach nhiém truedc phap luat’.

Thiic ddy hop tdc tir bi can, bi cdo va bdo vé
quyén lgi ctia bi hgi: Mot s bi can, bi cdo co
thé cung cdp thong tin vé t6i pham 16n hon
dé doi lay mot thoa thuan nhan tfi. Diéu nay
giap cac co quan tu phap kham pha nhiéu
vu an hon, bét gitr thém cac dong pham hoic
triét pha cac t6 chtc toi pham!’, va bao vé
quyeén loi ctia bi hai, boi trong mot sd trueong
hop, nan nhan c6 thé nhan duoc boi thuong

8 Howe, S. W., Tldd.
° Howe, S. W., Tldd.
0 Howe, S. W., Tldd.
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nhanh hon néu vu an dugc giai quyét bang
thuong luong nhan toi.
2.2. Nhiing han ché

Thiéu tinh minh bach trong qud trinh
thwong lwong: Thiong luong nhan toi thweong
dién ra trong cdc cudéc dam phéan kin gifta
Cong t0 vién va luat sw bao chita, véi rat it
su giam sat tir Toa an hodc cong ching. Diéu
nay dan dén nguy co tiéu cuc nhu thién vi,
tham nhiing hodc ap luc tir cac yéu td bén
ngoai'’. Mot s6 van dé lién quan dén tinh
minh bach bao gom: Khong co6 tiéu chi rod
rang cho viéc quyét dinh muc giam an; tao
ra nguy co thién vi hodc loi ich cd nhan anh
hudng dén quyét dinh ctia Cong td vién. Cac
cugc thuwong leong khong dugc ghi lai trong
h6 so chinh thtic, lam giam kha nang kiém
tra va giam sat. Cong t6 vién c6 thé uu ai bi
cdo c6 quyeén luc hodc tai chinh, tao ra sy bat
binh dang trong ap dung luat phép.

Nguy co vi pham quyén loi cua bi cdo: Tuy
thuwong luwgng nhan tdi c6 thé mang lai loi
ich cho ca hé théng tu phap va bi cdo nhung
cling tiém an nguy co lam giam quyén loi
cua bi cdo, ddc biét 1a nhitng nguoi c¢d diéu
kién kinh t€ hodc hiéu biét phap luat han ché.
Diéu nay c6 thé dan dén viéc bi cio nay cam
thay ap luc phai nhan tdi d€ tranh cac hinh
phat nghiém khic hon néu vu 4n duoc dua ra
xét xtt. Thuc t&€ 6 My, muic 4n trung binh cho
cac bi cdo trong cac vu an ma tay lién bang
chap nhéan thoa thuan nhan t6i la 05 nam va
04 thang, trong khi mttc an trung binh cho
cac bi cao dwa ra xét xix la 16 nam'. Bi cao
thuong phai tir bo nhiéu quyén td tung quan
trong nhw quyén xét xir cong khai, quyén git
im 1ang, quyén d6i chat nhan chiing va tham
chi 1a quyén khang cao ngay ca khi c6 bang
chiing mai.

' Bibas, S., “Plea bargaining outside the shadow of
trial”, Harvard Law Review, 117(8)/2004, 2463-2547,
https://www jstor.org/stable/4093305.

12 Rakoff, J. S., “Why innocent people plead guilty”, The
New York Review of Books, 2014, https://www.nybooks.
com/articles/2014/11/20/why-innocent-people-plead-
guilty.
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Nguy co dn oan sai va thiéu kiém sodt chit
liegng bang chitng: Thuong lwong nhan tdi cd
thé lam giam dong luc kiém tra tinh hop 1é
ctia bang chiing do ca Cong t8 vién va bj
cao déu c6 xu hudng dat thoa thuan nhanh
chong thay vi diéu tra ky ludng. Diéu nay
c6 thé dan dén cdc hé qua nghiém trong
nhu: Bi cdo ¢é thé nhan t6i ma khong c6 du
chitng ctt chitng minh trach nhiém hinh su,
hay Cong t6 vién c6 thé khong cam thay ap
liec phai thu thap va trinh bay bang chiing
day du tai Toa an. Cac nghién cttu chi ra
rang nhiéu treong hop oan sai la két qua
cua thuong lwong nhan tdi, dac biét khi bi
cdo khong co du thong tin hodc chiu ap luc
tam ly manh™.

Nguy co thiéu cong bang trong dp dung
hinh phat: Mot trong nhitng van dé 16n nhat
cta thuong lwong nhan tdi 1a kha nang dan
dén murc hinh phat khong chinh xdc va
khong cong bang. Diéu nay bat ngudn tir viéc
thuong luong dién ra theo hudng xtr 1y riéng
tw, thiéu sy tham gia cua bén thit ba trung lap
va khong cd y kién triec tiép tir nan nhan. Mot
s0 hé qua cu thé bao gom: Cac muc an cé thé
khong phan anh dung tinh chat va mdac do
nghiém trong ctia hanh vi pham t6i; viéc thiéu
giam sat va hd so chinh thitc dan dén nguy co
b4t binh dang trong thuc thi phap luat; hoac
nhing bi cdo cd diéu kién tai chinh tot co thé
thuong leong mitc 4n nhe hon so voi nhitng
bi cao yéu thé hon'.

Anh hiwong dén chinh sach tw phdp hinh sw:
Viéc qua phu thudc vao thuvong lwong nhan
toi c6 thé lam thay d6i cach thiec van hanh
cua hé thdng tu phap hinh su theo hudng
bat lgi cho cong ly, nhu: Cong t6 vién co xu
huéng tap trung vao cdc vu 4n dé thuong

13 Dervan, L. E., & Edkins, V. A., “The innocent
defendant’s dilemma: An innovative empirical study
of plea bargaining’s innocence problem”, Journal of
Criminal Law and Criminology, 103(1)/2014, p. 01-48,
https://scholarlycommons.law.northwestern.edu/jclc/
vol103/iss1/1.

" Turner, ]. I, “Plea bargaining, discretion, and the
legitimacy of criminal law”, Notre Dame Law Review,
96(3)/2021, 1519-1570, https://scholarship.law.nd.edu/
ndlr/vol96/iss3/2/.
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luong thay vi diéu tra chuyén sau d€ dam bao
xét xtt cong bang; hé thdng tu phap bi giam
dong lwc cai cach tw phap do thuong luong
nhan toi dwoc coi la mot giai phap nhanh
chong nhung khong thuc sy giai quyét dugc
cac van dé co ban vé quyén loi cua bi cdo va
cong ly hinh su®.

3. Xu huéng phat trién ctia thu tuc mic
ca thu ti trén thé gidi

3.1. Hoan thién hanh lang phdp 1y vd bao
dam tinh minh bach

Mac ca tha toi la cong cu quan trong
trong t6 tung hinh sy nhung can dwgc quan
ly chat ché dé han ché rui ro, lam dung. Cac
qudc gia can xay dung khung phap ly 16 rang,
quy dinh chi tiét vé diéu kién, thu tuc va gidi
han 4p dung. Cu thé la:

Quy dinh 5 quyén ciia bj cdo: Bat budc bi
cado phai co luat sw khi tham gia mac ca thu
t0i, dam bao ho hiéu rd quyén loi cua minh
va tranh bi ép budc, hi€u rd hau qua phap ly
khi nhan toi.

Tang tinh minh bach, gidam nguy co thao
tiung: Ghi am hodc ghi hinh cdc cudc thuong
lwgng; cong bo cong khai s6 liéu vé mdc ca
thu t0i, bao gom ty 1é nhan t6i, mac an dé
nghi..., bdo dam tinh minh bach, cong khai va
tranh tinh trang thao tang, gitp bi cdo va luat
s co co so phan bién hop ly va tang cuong
giam sat xa hoi'®.

Gidi han pham vi dp dung: Chi ap dung cho
mot sO t0i danh nhat dinh; han ché mac ca tha
t0i trong cac vu an nghiém trong, nhat la cac
vu an ddc biét nghiém trong. Giéi han mtc
giam an toi da khi bi cdo nhan tdi, tranh suw
chénh léch qua lon gitta ban an sau thuwong
lwong va ban an sau xét xi".

15 Duce, Mauricio. (2024), “Plea bargaining and the risk
of wrongful convictions: A comparative overview”,
Research Handbook on Plea Bargaining and Criminal
Justice, https://www.academia.edu/121961789/Plea_
bargaining_and_the_risk_of_wrongful_convictions_a_
comparative_overview.

1 Turner, J. I, “Transparency in plea bargaining”,
Notre Dame Law Review, 96(3)/2021, 973-1032, https://
scholarship.law.nd.edu/ndlr/vol96/iss3/2/.

$6 07 - 2025

3.2. Can bang quyén lyc va bdo vé cdc bén

Giam chénh léch quyeén lyc giita Cong to
vién va bi cdo: Tang ceong vai tro cta luat su,
yéu cau Cong t3 vién cong khai bang chiing
truedc khi dé xuat thoa thuan d&€ dam bao
quyeén lgi cta bi cdo; quy dinh day du, chat
ché nhiém vy, quyén han va trach nhiém
cta Cong t6 vién cling nhw cac chudn muc
dao dic d€ ngan chan, han ché€ lam quyén.
Tang cuong vai tro ctua luat su va yéu cau
Cong t8 vién cong khai bang ching truede
khi dé xuét thoa thudn, boi néu thiéu quy
dinh rd rang c6 thé dan dén sy khong dong
nhat va thiéu cong bang trong qua trinh
thvong lugng'®.

Bio vé bi cio: Thiét 1ap co ché kiém tra doc
lap (vi du nhu Tham phén xem xét lai thoa
thuan) va yéu cau Cong td vién chiing minh
co sO budc toi. Can thiét 1ap cac bién phap
giam sat hiéu qua nham han ché nguy co bi
cao bi ép budc hodc chiu bat lgi.

Bdo vé quyén loi cia nan nhan: Nan nhan
can duoc tham gia vao qua trinh thuong
lwong nhan t6i d&€ dam bao quyén loi cta
minh. C6 thé cho phép nan nhan phat biéu y
kién vé thoa thuan trude khi duoc phé duyét;
cho phép nan nhan phan d6i théa thudn néu
mtutc an qua nhe, khong tuong xting voi miuc
do nghiém trong ctia hanh vi pham t6i; hoac
xay dung cdc chwong trinh hoa giai gitra bi
c40 va nan nhan nham tim kiém sy cOng
bang cho ca hai bén.

3.3. Ndng cao ning luc hé thong tu phdp

Pao tao chuyén sau cho Cong t6 vién,
Tham phan, ludt su vé kj nang dam phan va
dao dirc nghé nghiép'. Thiét lap co ché giam

7" American Bar Association (2023), ABA Plea Bargain
Task Force releases report on fairness in plea bargaining,
https://www.americanbar.org/news/abanews/aba-
news-archives/2023/02/plea-bargain-task-force.

8 Bibas, S., “The hidden law of plea bargaining”,
Columbia Law Review, 118(5)/2019, 1303-1360, https://
columbialawreview.org/content/the-hidden-law-of-
plea-bargaining.

19 American Bar Association (2023), Plea bargain task force
report, https://www.americanbar.org/content/dam/aba/
publications/criminaljustice/plea-bargain-tf-report.pdf.
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sat da cap: Két hop giam sat noi bd (tix co
quan tu phap) va bén ngoai (t6 chirc xa hoi)?.

3.4. Ung dung cong nghé thong tin

S0"hoa quy trinh: St dung nén tang triec
tuyén dé€ luu trit ho so, theo doi va giam sat
qua trinh thuong luong.

Blockchain (cong nghé chudi khoi) va AI (tri
tué nhin tgo): Ap dung blockchain d& dam
bao tinh bat bién cua thoa thudn; AI phan
tich dit liéu phap ly, de bdo xu huwdéng va
hd tro ra quyét dinh. Indonesia da xay dung
mot mo hinh mac ca thu t6i minh bach, hiéu
qua, nhanh chéng va khong ton kém thong
qua viéc st dung cong nghé blockchain. Viéc
st dung cong nghé blockchain c6 thé cung
cdp dau ra va két qua day du trong viéc giai
quyét toi pham, vi bat ky dir liéu, thong tin,
khiéu nai va bao cao nao duoc nhap dua trén
ting khai sé duoc tw dong tich hop vao cac
gia tri cong bang, chic chin vé mat phap
ly va loi ich cong cOng nhu mot cong cu ra
quyét dinh doc lap va cd trach nhiém cho cac
co quan chttc ndng?'.

3.5. Xu huéng todn cdu va trién vong

Xu hudng toan cau hién nay cho thay
si mo rong cua co ché thwong lugng nhan
t0i; tuy nhién, cac qudc gia ap dung co ché
nay voi nhitng bién phap giam sat nghiém
ngat nham dam bao tinh minh bach va cong
bang trong t& tung hinh sw. Théng ké cho
thay chi mot ty 1& nho cac vu 4n hinh su
(khoang 2%) thuc s dugc duwa ra xét xt tai
Toa an, trong khi phan 16n cac vu an dwoc
giai quyét thong qua co ché thuong lugng.
Cac Toa an trén thé gidi dang d6i mat voi
thach thitc xt Iy hang chuc nghin vu 4n, bao
gom ca toi pham nghiém trong va toi pham
it nghiém trong. Vi vay, thuwong lwong nhan

2 Vera Institute of Justice (2020), In the shadows: A review
of the research on plea bargaining, https://vera-institute.
files.svdcdn.com/production/downloads/publications/
in-the-shadows-plea-bargaining.pdf.

2 Sinaga, H. D. P., & Bolifaar, A. H. (2020), “Blockchain
adoption for plea bargaining of corporate crime in
Indonesia”, Proceedings of the 2020 International Conference
on Information Management and Technology (ICIMTech),
https://dl.acm.org/doi/10.1145/3390566.3391680.
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t0i ti€p tuc la mot xu hudng chu dao trong
tuong lai.

Cac qudc gia theo hé thong thong luat
nhue My, Anh tiép tuc mo rong co ché nay
nhung ting kiém soat, vi du nhu yéu cau
Tham phéan phé duyét thoa thuan. Trong khi
d6, trong hé thong dan luat, cac nwdc chau
Au (Phép, Dtic) va chau A (Nhat Ban, Han
Qudc) lai dé cao tinh minh bach; than trong
ap dung véi quy dinh chat ché, tap trung vao
mot sO loai t0i pham nhét dinh, dac biét 1a cac
toi pham kinh té, tdi pham cong nghé cao va
toi pham xuyén bién gidi nham han ché nguy
co lam dung va bao vé quyén loi ctia cac bén
lién quan.

biéu chinh phap ludt xuyén bién gidi,
hai hoa thu tuc thwong luong: Trong boi canh
toan cau hoa va gia tang toi pham xuyén qudc
gia, ddc biét la cac to6i pham tai chinh, tham
nhiing va toi pham chién tranh, hé thong phap
luat cua cac quoc gia phai diéu chinh linh
hoat hon dé€ tang cuong hop tac trong td tung
hinh su. Viéc ap dung thuong luong nhan
t0i tai nhiéu qudc gia dang tao tién dé cho sy
hai hoa hoéa phéap luat gitta cac hé thong tu
phap khac nhau, ddc biét la trong viéc xtir ly
t6i pham qudc t&. Qua trinh nay c6 thé dan
dén sy hinh thanh cdc chuan muyc qudc t€ vé
thuong lugng nhan t6i, gitp dam bao su cong
bang va hiéu qua trong thure thi phap luat trén
pham vi toan cau.

Két luan

Mac ca tha tdi c6 ngudn goc tir hé thong
tw phap hinh sy Hoa Ky va da phat trién
thanh mot céng cu quan trong nham nang
cao hiéu qua t6 tung. Trong nhitng nam qua,
co ché nay da duoc nhiéu qudc gia tiép nhan
va diéu chinh theo ddc thu hé thdng phap
luat cia minh, véi mirc d6 ap dung va hinh
thitc trién khai khac nhau. Co ché mac ca tha
toi co tac dong sau rong dén qua trinh xét
xtt, cong ly hinh sy cling nhw quyén lgi cta
bi cdo. Mot mat, mac ca thu tdi gitp giam tai
ap luwec cho hé thdng tw phap, tiét kiém nguodn
lwc va day nhanh tién trinh xét xtt; mat khac,
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co ché nay clng tiém an nhiing rui ro nhat
dinh lién quan dén tinh cong bang va bao vé
quyeén 1oi cua bi cdo, ddc biét khi ¢6 nguy co
ép budc hodc lam dung quyén luc tir phia co
quan t6 tung. Do d6, viéc trién khai mac ca
tht toi doi hoi co ché giam sat chit ché nham
dam bao su ty nguyén cta bi cdo va duy tri
nguyén tac cong bang, minh bach trong hé
thong tw phap.

Su khac biét gitta hé thong luat dan sy
va ludt thong luat trong ap dung mac ca thu
toi chu yéu thé hién qua murc d0 linh hoat, vai
tro cua co quan tw phap va quyeén han cua cac
bén tham gia td tung. Trong khi cac qudc gia
theo hé thong thong luat thuwong cho phép
thuong lwong mang tinh tu do vdi vai tro
quyét dinh 16n ctia Cong t6 vién, thi cac nude
theo hé thong dan luat c6 xu hudng ap dung
mo hinh vdi sy gidm sat chat ché hon cta Toa
én nham han ché nguy co lam dung. Trong
bdi canh toan cau hda, sy giao thoa gitra hai
hé thdng ngay cang rd nét, véi nhiéu qudc gia
dang diéu chinh m6 hinh mdc ca thu toi dé
phtt hop hon véi yéu cau thuc tién va dac thu
phap ly ctia quéc gia minh.

Vi vay, viéc nghién ctu va diéu chinh
thu tuc nay mot cach phu hop sé gitp can
bang gifta loi ich t& tung va quyén loi ctia cac
bén lién quan. Thyc tién tir nhiéu qudc gia
cho thay, qua trinh trién khai méc ca tha toi
can duoc thuc hién 6 kiém soat voi nhiing co
ché& bao vé nham dam bao hé thong tw phap
khong chi hoat dong hiéu qua ma con duy tri
duoc tinh cong bang va chinh danh. Déi véi
Viét Nam, viéc tiép thu, quy dinh va ap dung
mic ca thd tdi can dwoc can nhic ky ludng,
o su tham gia thiét ké va van hanh ctua nhiéu
bén lién quan va chi khi ¢6 mot nén tw phap
minh bach, cong bang va hiéu qua, co ch& mic
ca tht toi maéi thuce sy phat huy tac dung trong
viéc bao vé quyén 1oi cua cac bén va dam bao
cong bang, cong ly trong xa hoi./.
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