MOT s0 QUY DINH PHAP LUAT S0 HUU TRi TUE Vi HOAT DONG
QUAN LY CHi DAN DIR LY CUA TO CHUC QUAN LY CHi DAN DIA LY

NGUYEN THINGUYET**
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1. Khai niém quan 1y chi dan dia ly

Hién nay, khéi niém vé QLCDDL duwogc
dé cap trong cac van ban phdp luat nhung
chua ¢6 dinh nghia phép ly. C6 quan diém
cho réng, QLCDDL duoc hiéu la qué trinh xay
dung chinh sach va t6 chirc, diéu hanh cua co
quan quan ly nha nudc d6i véi hoat dong cua
cac to chuc, ca nhan lién quan nh3m dam bao
quyén st dung, quyén loi hop phép cta cac
nha san xudt va nguoi tiéu dung san pham chi
dan dia ly (CDDL) dugc Nha nudc bao ho'.
Boi 1€, d6i vai Viét Nam, dac thu vé quy dinh
s0 httu tri tué la CDDPL thudc s& htru nha
nudc nén hoat dong quan ly sé mang nhiéu
khia canh vé quan ly nha nuwdc, chircc nang
QLCDPL dwoc giao cho Uy ban nhan dan
(UBND) tinh, thanh phé.

Theo cach hiéu thong thuwong, quan
ly dwoc hiéu hodc la trong coi, gitt gin

! Pao Duc Huln (2017), QLCDDL cho sin phim nong
nghiép ciia Vigt Nam, Luan 4n tién si kinh t&, Truong Dai
hoc Kinh t& qudc dan.
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theo nhitng yéu cau nhat dinh hoac la viéc
to chirc va diéu khién cac hoat dong theo
nhitng yéu cau nhdt dinh® Néu hiéu theo
cach nay thi hoat dong QLCDDL la hoat
dong trong coi, gitt gin CDDL ctia cac cha
thé c6 tham quyén. Hay noéi cach khéc, day
la hoat ddng cua céc chu thé c6 tham quyén
nham t0 chtc, kiém tra va ki€m soat viéc
st dung CDDL; muc dich caa QLCDDL
la duy tri danh tiéng, dam bao chat luong
san phdm gan CDDL. Viéc QLCDDL c6
thé dwoc thie hién bdi nhiéu chu thé khac
nhau, c¢6 thé€ la co quan nha nudc c¢d thim
quyén trong qud trinh thuc hién nhiém vy,
o thé'la td chiec QLCDDL - dai dién cho tap
thé cdc to chirc, cad nhan san xudt san pham
gan CDDL nhu UBND cép tinh, thanh phg
treee thudc trung wong, t6 chitc nghé nghiép

(hoi, hiép hoi)... Tuy nhién, trong pham vi

*Email: Nguyet.nt@tmu.edu.on
Thac si, Khoa Ludt, Truong Dai hoc Thuong mai

2 Vién Ngon ngtt hoc, Tir dién tiéng Viét, Nxb. Da Nang,
Da Néng, 2006, tr. 800.
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bai viét, tdc gia chi tap trung phan tich quy
dinh phap luat vé QLCDDL duoc thuc hién
boi to chirtc QLCDDL.

2. Quy dinh vé chu thé c6 quyén quan ly
chi dan dia ly

CDDL giong nhu mot loai tai san chung
cong dong ma tat ca nhitng nguoi san xuat
san pham mang CDDL thudc khu vuc dia ly
twong tng déu cé quyén st dung. Mac du
la tai san chung nhung khong c6 nghia moi
nguoi déu c6 quyeén tuw do, tuy tién st dung,
khai thac. D€ dam bao uy tin, chat luong ctia
san pham ciing nhu phat trién CDDL, can c6
mot td chire thue hién viéc QLCDDL, giam sat
viéc sit dung CDDL cua cac nha san xuat dia
phuong. T6 chitc quan ly tap thé CDDL dong
vai tro rat quan trong trong viéc quan ly, bao
vé va phat trién CDDL. Céc td chirc nay phai
thé hién day du vai tro la nguoi dai dién, bao
dam tinh khach quan, cong bang, thuc hién
khai thac CDPL mét cach hiéu qua, mang
lai loi ich chung chit khong dwoc tao ra ganh
nang cho cac to chirc, ca nhan san xudt c6 s
dung CDDL.

Khoan 4 Diéu 121 Luat S& htru tri tué
nam 2005, stta d6i, b6 sung nam 2009, 2019
va 2022 (Luat S& hitu tri tué nam 2005)
quy dinh: “Nha nwoc trwc tiép thywc hién viéc
QLCDDL hodgc trao quyén QLCDDL cho t&
chirc dai dién quyén loi ciia tdt cd cdc t6 chirc,
cd nhin dwgc trao quyén st dung CDDL”. Nhuw
vay, chu thé€ c¢é quyén quan ly CDDL la Nha
nudc hodc chu thé dwoc Nha nudc trao
quyén QLCDDL - t§ chtec dai dién quyén
loi cho tat ca céc to chitc, cd nhan duoc trao
quyén st dung CDDL. Theo Diéu 37 Nghi
dinh s6 65/2023/ND-CP ngay 23/8/2023 cua
Chinh phtu quy dinh chi tiét mot s6 diéu
va bién phdp thi hanh Luat So hitu tri tué
vé so httu cdng nghiép, bao vé quyén so
hitu cong nghiép, quyén ddi véi giong cay
trong va quan ly nha nudc vé s¢ hiru tri tué
(Nghi dinh s& 65/2023/ND-CP), bén canh
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viéc tiép tuc ghi nhan cac cha thé duwoc Nha
nudc trao quyén QLCDDL nhu Nghi dinh
s6 103/2006/ND-CP ngay 22/9/2006 cua
Chinh pht quy dinh chi tiét va huéng dan
thi hanh mot s6 diéu cta Luat S& hiru tri
tué vé so httu cong nghiép (Nghi dinh s6
103/2006/ND-CP), mot s6 chu thé khac cling
c6 quyén QLCDDL, cu thé:

Thir nhat, UBND tinh, thanh phd’ tryec thugc
trung wong la chii thé'c quyén qudn ly doi véi CDDL

UBND tinh, thanh phd truc thudc trung
wong la co quan ¢6 tham quyén quan ly trong
treong hop CDDL thudoc mot dia phuong.
Chang han nhu UBND tinh Dék Lak da dang
ky va duoc cdp van bang bao hd cho CDPL
Ca phé Buon Ma Thuot. Truong hop CDDL
thudc nhiéu dia phwong, UBND tinh, thanh
phd truc thudc trung wong la dai dién theo
uy quyén cua cac UBND tinh, thanh phd
triee thudce trung wong khac noi ¢é khu vuc
dia ly twong ting v6i CDDL thuc hién quyén
QLCDDL. C6 thé hiéu truong hop nay la
san pham mang CDDL c¢6 dién tich thudc vé
nhiéu tinh, thanh ph6 khac nhau nhu treong
hop san phdm sam Ngoc Linh thudc vé dia
ban cuia ca hai tinh Quang Nam va tinh Kon
Tum thi UBND thudc mot trong hai tinh nay
sé uy quyen cho dia phuwong con lai dé thuc
hién quan ly d6i véi CDBPL sam Ngoc Linh.
Dbiém mai vé chu thé quan ly duoc dé cap dén
trong Nghi dinh s6 65/2023/ND-CP quy dinh
mo rong thém treong hop chu thé QLCDDL
c6 thé 1a UBND huyén, quéan, thi xa, thanh
phd thudc tinh, thanh phd truc thudc trung
wong, hodc co quan chuyén moén dwoc UBND
tinh phan cdp, uy quyén QLCDDLS.

UBND tinh, thanh phd truc thudc trung
uwong noi c6 khu vuc dia ly teong tng véi
CDDL duoc xac dinh la co quan thay mat
Nha nuéc thuc hién quyén quan ly doi voi
CDDL. Luat SO hitu tri tué¢ nam 2005 quy
dinh tat ca cac CDDL déu phai ¢é co quan

% biéu 37 Nghi dinh s6 65/2023/ND-CP.
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quan ly. Quyén QLCDDL thudc vé Nha nude
va UBND cdp tinh* thyce hién quyén dai dién
chtr khong phai 1a Uy ban cip dudi hay co
quan chuyén mon cta UBND cép tinh, ngay
ca trong truong hop CDDL d6 c6 dién tich xac
dinh trong pham vi cia mot huyén, mot xa
hay moét lang nhat dinh.

Viéc quy dinh thdm quyén quan ly d6i
voi CDDL ctia UBND la hoan toan hop ly
trong diéu kién hién nay ctia Viét Nam, boi
thuee tién cho thdy viéc quan ly déi véi CDDL
la mot cong viéc twong do6i khé khén va phie
tap. Do tinh dac thu ctua n6 nén UBND cdp
tinh, thanh phd truc thudc trung wong sé c6
du diéu kién vat chat va nhan lwc dé€ thyeec hién
tot cong viéc nay trong truong hop cac co
quan khac chua dap tng duoc cac diéu kién
can thiét.

Vé mat ly thuyét, viec QLCDDL phai la
nhiém vu cua mét co quan chuyén trach - la t6
chirc dai dién cho cac chu thé st dung CDDL.
O Viét Nam, c6 mot thuc trang 1a cic CDDL
thuong dugc xac dinh va cong nhan treede khi
t0 chiic quan ly tap thé CDDL duoc thanh
lap. Nhiéu CDDL duogc cac co quan quan ly
hanh chinh dia phwong ndp don dang ky bao
h9, nhung sau khi CDDL da dwoc dang ba,
van chua c6 t8 chitc quan 1y tap thé cua cac
nha san xuat. Khi d6, giai phap la cac co quan
quan ly dia phuong noi ¢6 CDDL phai tam
thoi dam nhiém cong viéc nay trong khi cho
doi mot t6 chiee QLCDDL chuyén trach ra doi.
Thuc t€ cho thdy nhiéu co quan quan ly hanh
chinh nhw UBND van dang thuc hién nhiém
vu ma dang 1€ la thudc t6 chuc tap thé cac nha
san xuat.

Thit hai, Co quan, t6 chitc dwgc UBND cic
tinh, thanh phd’ triec thudc trung wong trao quyeén
QLCDDL véi diéu kién co quan, t6 chirc do dai
dién cho quyén loi cua tdt ca cic t6 chirc, cd nhin
dwoc trao quyén sit dung CDDL theo quy dinh tai
khoan 4 Diéu 121 Ludt S6 hiru tri tué nam 2005

* Khoan 1 Diéu 37 Nghi dinh s6 65/2023/ND-CP.
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Hién nay, chuwa c6 quy dinh nao giai
thich thé nao la “co quan, to chirc dai dién
cho quyén loi cta tat ca cac td chirc, ca nhan
duoc trao quyén stt dung CDDL” nhung trén
thuc t&, UBND cap tinh c6 thé uy quyén cho
cac S hay UBND cdp dudi trong treong hop
CDDL trén thudc vé pham vi mot dia phuong
(Vi du: Hiép hoi thanh long Binh Thuan
duoc cdp van bang bao ho cho chi dan Thanh
Long Binh Thuan). T6 chitc dwgc UBND cap
tinh trao quyén QLCDDL phai dap tng cac
diéu kién nhu: Co quan, to chirc nay dai dién
cho quyén loi cta tat ca cac to churc, ca nhan
duoc trao quyén stt dung CDDL; ¢6 du cac
diéu kién nhan luc, ky thuat va kha nang huy
dong cac diéu kién nay dé tién hanh kiém
soat viéc st dung CDDL; khong truc tiép
hodc gian tiép tham gia san xuat, kinh doanh
san pham mang CDDL; va duwoc UBND céap
tinh trao quyén QLCDDL theo dung quy
dinh cua phap luat.

UBND cap tinh hién van la co quan chu
yéu thuc hién quyén QLCDDL. Tuy nhién,
viéc d€ co quan hanh chinh dtiing ra QLCDDL
vé lau dai sé c6 nhiéu diém chwa that hop ly.
Boi vay, viéc trao quyén QLCDDL cho cac
Hoi, Hiép hoi ctia nhitng nguoi san xudt dé
dam bao hiéu qua cua viéc quan ly la can
thiét. Mdc du vay, khé khan 16n nhat khi trao
quyén QLCDDL cho Hoi, Hiép hoi ¢ Viét
Nam chinh Ia trinh d§ quan ly va kha nang
kiém soat viéc st dung CDDL cta cac to
chtrc nay con han ché, cac diéu kién vat chat
chuwa dugc dam bao. Do d¢, viéc trao quyén
QLCDDL can c6 10 trinh va budc di cu thé.
Trudc hét, & nhitng noi chwa thanh lap duoc
Ho6i hay Hiép hoi dé ding ra QLCDDL thi
UBND thuc hién quyén QLCDDL. Nhing
noi da thanh lap dwoc Hoi, Hiép hoi va hoat
dong cua Hoi, Hiép hoi c6 hiéu qua thi can
manh dan trao quyén QLCDDL cho chu thé
nay. Day la m6 hinh QLCDDL da rat thanh
cong & chau Au va viéc ap dung md hinh
nay ¢ Viét Nam tai thoi diém nay la tuwong
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ddi phu hop. Cac Hiép hoi san xudt con gap
nhiéu kho khan; cic to chitc, cd nhan san xuat
san pham mang CDDL khong c6 diéu kién
thuc hién cac cong doan nghién cttu, danh
gia tinh chat, chat luong ddc thu cua san
phdm d€ cé bo ho so phap ly khoa hoc dang
ky CDDL thi co quan quan ly hanh chinh dia
phuong la chu thé chu yéu va c6 diéu kién
nhat dé thyc hién cong viéc nay.

Nhu vay, Nghi dinh s6 65/2023/ND-CP
da bo sung thém mot s6 d6i twong, cu thé doi
v6i chu thé quan ly trong nede: UBND huyén,
quan, thi x3, thanh phd thudc tinh, thanh phd
triee thudce trung wong, co quan chuyén mon
thudc UBND tinh, thanh pho truc thudc trung
wong dugc UBND tinh, thanh phd truc thudc
trung wong phan cap, ay quyén QLCDDL.
DPodng thoi, Nghi dinh nay cting bd sung thém
d6i v6i CDDBL cua nude ngoai, chu sd httu, t6
chtrc duogc phép thuc hién quyeén caa cha sé
htru d6i véi CDDL va t6 chite QLCDDL dwoc
xac dinh theo quy dinh phap luat cua nwdc
xuat xa®.

3. Quy dinh vé quyén va nghia vu trong
quan ly chi dan dia 1y ctia t6 chitc quan ly chi
dan dia ly

3.1. Quyén han cia t6 chitc quin ljj chi
dan dia ly

Khoadn 2 Diéu 123 Luat SO httu tri tué
nam 2005 quy dinh t6 chic, ca nhan dwgc Nha
nudc trao quyeén st dung, quyén QLCDDL
theo quy dinh tai khoan 4 Diéu 121 Luat nay
c6 cac quyeén sau day: (i) Cho phép nguoi
khac st dung CDDL d¢; (ii) Ngan cdm nguoi
khéc stt dung CDDL do.

Thir nhat, vé quyén cho phép nguoi khac st
dung CDDL theo quy dinh cua phdp lugt

Khoan 4 biéu 121 va khoan 2 Diéu 123
Luat S& hiru tri tué ndm 2005 truwdc lan stra
d6i, bd sung nam 2022 quy dinh td chtc
dwoc Nha nudc trao quyén QLCDDL c¢b

5 Khoan 3 Biéu 37 Nghi dinh s6 65/2023/ND-CP.
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quyén cho phép nguoi khac stt dung CDDL.
Nhu vay, t6 chitc QLCDDL vdi vai tro 1a to
chttc duoc sy iy quyén sé thuc hién quyén
cho phép nhitng nguoi ¢6 du diéu kién st
dung CDDL. Diéu nay duwoc hiéu la cac t6
chtrc, cd nhan san xudt san pham dap tng
diéu kién vé tinh chat, chat luong dic thu
tai khu vuc dia ly tuwong tng thi dwoc st
dung CDDL va viéc st dung d6 khong dua
trén viéc cap quyén cua td chitc QLCDDL.
CDDL vé ban chat la tai san cua cong dong,
gan lién véi doi song va hoat dong san xuét
lau doi cua ngwoi dan dia phuong, quyén
stt dung phai thudc vé nguoi san xuat dap
tng diéu kién ctia san pham mang CDDL.
Diéu 129.3a Luat S0 httu tri tué ndm 2005
cling quy dinh viéc stt dung CDDL cho san
pham c6 xuat x& ti khu vuc dia ly nhung
khong dap tGng tinh chat, chat lugng cta
san phdm mang CDDL thi sé bi coi la hanh
vi xam pham quyén CDDL.

Tuy nhién, néu cha thé nao cing dwoc
quyén stt dung CDDL ma khong c6 sy kiém
tra, giam sat vé chat luong, tinh chat caa
san pham boi mot t6 chtee ¢ thdm quyén
thi truong hop danh tiéng va chat luong
ctia san phdm mang CDDL bi giam sut co6
thé xay ra, gay thiét hai dén cac t6 chtc, ca
nhan khéc. Thuc t€ da chi ra sy bat cap trong
viéc tuy tién st dung CDDL bdi mot sd chu
thé khong dap ung duoc diéu kién dac biét
la cac tiéu chudn d€ dam bao chat luong
khi dua san pham gan CDDL ra thi treong.
Dbién hinh nhw CDPL nwéc midm Phu Qudc,
mot s6 co s san xuat 1dy mau pha véi nudce
mudi, thém “huong vi nudc mim” roi dan
nhan niéc mam Phi Qudc sau d6 tung ra thi
treong ban voi gia rat ré. Hay d6i véi CDDL
che Shan tuyét Moc Chau chi dugc sit dung
dé€ déng bao san pham 35kg khi chuyén di
noi khac ban chiém dén 90%. Khi dén tay
nha phan phdi, nha phan phéi lai m¢ bao goi
san phdm nay ra dé€ dong thanh goéi 1é ban
ra thi treong, diéu nay kho tranh khoi viéc
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san pham bi tron 1an véi nhing san pham
che duoc san xudt tir noi khac. Tuong tu,
nhiéu san pham ca phé thuc t€ khong duoc
san xuat tai cac khu vie dwoce xac dinh trén
ban d6 bao ho nhung khi thuc hién dong goi
tai Buon Ma Thudt lién duoc gén vdoi CDDL
Bu6n Ma Thuott. Béi vay, c6 thé khang dinh
rang quyén cho phép nguoi khac st dung
CDDL cua t6 chitcc QLCDDL khong phai la
mot quyén mang tinh chdt chu quan, cac
diéu kién ma cht thé mudn st dung CDDL
phai dap tng la cac diéu kién do phap luat
quy dinh ma khong phai theo y chi cua to
chttc quan ly.

Thit hai, vé quyén ngin cim nguoi khdc sir
dung CDDL

Nhuw da phan tich, t6 chite QLCDDL ¢6
quyén cho phép cac t6 chtrc, ca nhan c6 du
diéu kién theo quy dinh cuia phap luat duoc
quyén stt dung CDDL. Nhitng chu thé khong
c6 du cac diéu kién stt dung CDDL nhu khong
¢ trong vung CDDL, san pham mang CDDL
khong dap ung cac tiéu chuan, dac tinh da
duoc xac dinh... sé khong duoc quyén st
dung CDDL. Hay noi cach khac, cac td chu,
ca nhan nay sé khong duoc t6 chitc QLCDDL
cho phép st dung CDDL.

3.2. Trdach nhiém cia t6 chitc qudn ly
chi dan dia lj

biéu 38 Nghi dinh s6 65/2023/ND-CP
quy dinh vé tradch nhiém ctia t6 chitc QLCDDL
khi thuc hién hoat dong QLCDDL:

M6t 1a, t6 chitc QLCDDL ¢6 trich nhiém xdy
dwng va ban hanh quy ché’ QLCDDL

D€ c6 thé QLCDDL mét cach hiéu qua,
tit d6 dam bao chdt lwong ctia san pham
gan CDPL va danh tiéng cua CDDL, can
thiét phai c6 mdt quy ché thong nhat trong
QLCDDL, tranh tinh trang tuy tién, khong
cong bang, minh bach trong hoat dong

¢ Bui Thi Hang Nga, Nguyén Minh Bach Tuing, “Bao ho
CDDL: Yéu cau cua phét trién nong nghiép bén virng”,
Tap chi Nghién cieu Lip phdp, s& 17(417), thang 9/2020.
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QLCDDL. Viéc xay dung va ban hanh quy
ché& QLCDDL thudc trach nhiém ctia to chitc
QLCDDL - day la diém mdéi ctia Nghi dinh s6
65/2023/ND-CP khi quy dinh vé CDDL. Viéc
giao trach nhiém cho t6 chitc QLCDDL la
hop ly boi CDDL Ia tai san chung ctia cac nha
san xudt san pham tai dia phuwong, nhing
nguwoi nay am hiéu nhat vé cac dac tinh vé
chat luong cling nhu quy trinh san xuét. Hay
nodi cach khiéc, t6 chirc dai dién QLCDDL cua
cac nha san xuat san phdm la ngwoi hiéu ro
nhat vé ddc tinh cua san pham, dong thoi
hiéu rd nhét vé nang luc quan ly ctia minh.
Do d¢, t6 chttc QLCDDL sé xay dung duoc
mot quy ché QLCDDL phu hop véi CDDL
do minh quan ly.

Theo quy dinh, day la mot ndi dung
cta Quy ché QLCDDL ma td chitc QLCDDL
phai c6 trach nhiém xay dung va ban hanh.
Phap luat khong dua ra quy ché quan ly
chung cho tat ca cdc CDDL ma cho phép to
chtec quan ly d6i véi mdi CDDL cu thé sé
tw xay dung quy ché quan ly riéng doi voi
CDDL dé. Tuy nhién, phap luat cting cé quy
dinh quy ché quan ly can phai ddp tng mot
s0 diéu kién nhét dinh nhu: (i) Phai bao gom
cac ndi dung cha yéu nhu quy dinh vé san
pham mang CDDL, quy dinh viéc ghi nhan
t6 chtrc, ca nhan st dung CDDL, co ché kiém
tra, ki€m soat viéc st dung, quyén va trach
nhiém cua cac t0 chic ca nhan st dung...”;
(ii) Lay y kién cta cac t6 chirc, cd nhan san
xudt san pham mang CDDL trudc khi duoc
ban hanh; (iii) Khong han ché mot cach bat
hop ly quyén st dung hop phdp CDDL
cua cac to chire, ca nhan san xudt san pham
mang CDDLE.

Hai la, t6 chitc QLCDDL c6 trich nhiém
QLCDDL theo quy ché’do minh ban hanh

QLCDDL la hoat dong dwoc thuc hién
nham kiém soat chat lwong, nang cao va

7 Diém a khoan 2 Diéu 38 Nghi dinh s6 65/2023/ND-CP.
8 Piém b, c khoan 2 Diéu 38 Nghi dinh s6 65/2023/ND-CP.
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phat trién san pham gan CDDL. Day la van
dé quan trong dé€ dam bao moi san pham
sau qua trinh san xuat va khi dwa vao luu
thong déu co chat luong dong déu va dat cac
tiéu chudn da xac lap, bao vé uy tin cua san
phdm, loi ich ctua cac nha san xuat, nguoi
tiéu dung va toan xa hoi. T6 chiee QLCDDL
la chu thé xay dung va ban hanh quy ché
QLCDDL, dong thoi co trach nhiém vdi quy
ch€ do minh ban hanh.

Quy dinh nay la hoan toan hop ly boi
hon ai hét, nguoi xay dung quy ché QLCDBL
s& hiéu rd nhat vé quy ché d6, nén dé dang
trién khai quy ché nay trén thuc t€. Bén canh
do, viéc phap luat yéu cau to chirc QLCDDL
c6 trach nhiém quan ly theo quy ché do minh
ban hanh sé han ché duoc su tuy tién, thiéu
minh bach cta t6 chiic nay trong hoat dong
QLCDDL, ttr d6 dam bao duwoc quyén loi cua
cac to chirc, cad nhan san xudt san pham gé'm
CDDL, cting nhu dam bao dugc uy tin va
danh tiéng caa CDDL.

Ba la, t6 chitc QLCDDL c6 trdach nhiém
ldp va céng khai danh sich t6 chikc, cd nhin sir
dung CDDL

Trudce Luat stra d6i, b6 sung Luat So
httu tri tué nam 2022, phap luat so httu tri tué
quy dinh vé quyén cap phép st dung CDDL
ctia t0 chitc QLCDDL cho cdc nha san xuat
nhdm kiém soat viéc swr dung, bao dam chi
cac nha san xuat dua diéu kién mdi dwoc s
dung CDDL. C6 thé hiéu réng, cac to chirc, ca
nhan trong vung dia ly muén duoc st dung
CDDL cho san pham ctia minh phai duoc sw
dong y cua to chirc quan ly thong qua thu tuc
cap quyén st dung CDDL. Nhu vay, bat c&
nguoi nao dap tng cac tiéu chudn dé€ duoc
st dung nhung chuwa duoc cdp gidy ching
nhan thi khong duoc st dung CDDL. Quy
dinh nhu vay khong phu hop véi ban chat
cua d6i twong nay. CDDL duwoc hinh thanh
va phat trién boi chinh nhitng nguoi da va
dang st dung chung. Vi thé, khong cé mot ly
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do nao dé€ ngan can mot nguoi dang st dung
CDDL cho hang hda ctia minh phai dung
viéc st dung lai chi vi ly do ngwoi d6 chwa
lam thu tuc cdp quyén st dung’. Bén canh
do, phap luat cting khong c6 quy dinh cu thé
vé trinh ty thu tuc cap quyén st dung CDDL,
gay kho khan cho céc t6 chiec QLCDDL trong
hoat dong cdp quyén st dung trén thuc té.
Theo Hiép dinh thuwong mai ty do gitta
Viét Nam va Lién minh Chau Au (EVFTA),
khi mét CDDL dwoc bao ho theo EVFTA (cac
CDDL trong Danh muc), thi viéc st dung
hop phap CDDL dé khong phu thudc vao
viéc dang ky nguoi st dung hoac nop thém
bat ky khoan phi nao'. Co6 thé hiéu, cac td
chirc, cd nhan tién hanh hoat dong san xuat
san phdm duong nhién c¢6 quyén st dung,
khong phu thudc vao viéc dang ky nguoi st
dung va nop phi. Phap luat Viét Nam ciling
khong yéu cau nguoi st dung (cac Hiép hoi, to
chitc QLCDDL) ndp phi st dung CDDL. Tuy
nhién, khoan 2 Diéu 92 Luat S& hiru tri tué
nadm 2005 quy dinh van bang bao ho ghi nhan
cac to chtrc cad nhan c6 quyeén sit dung CDDL.
biéu d6 c6 nghia la don dang ky CDDL phai
liét ké nhiing nguoi c6 quyén st dung va
van bang bao ho phai duoc stra ddi, bd sung
dé€ ghi nhan thay doi vé nguoi c6 quyén st
dung vé sau. Quy dinh nay vira khong dam
bao cam két trong EVFTA ciing nhu kha nang
thuc thi trong thuc t€. Do d6, Luat stta d6i, bd
sung Luat So httu tri tué nam 2022 da stra doi
khoan 2 Diéu 92 nhw sau: “Vin bang bdo hj
CDDL ghi nhin t6 chitc QLCDDL, CDDL dugc
bdo hj, tinh chit dic thi ciia sin phdm mang
CDDL, tinh chat dic thi vé diéu kién dia ly va khu
viee dia Iy mang CDDL”. Nhu vay, viéc quy dinh
nay loai yéu cau ghi tén td chic, ca nhan duoc
quyeén st dung CDDL la hoan toan hop ly.
boéng thoi, t6 chitc QLCDDL c6 trach
nhiém 1ap va cong khai danh sach t6 chuc,

° Dinh Trung Tung, Binh ludn nhitng ngi dung méi ciia By
ludt Din si ndam 2005, Nxb. Tw phap, Ha N6i, 2005, tr. 322.
10 Piéu 12.29 EVFTA.
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ca nhan stt dung CDDL trén co so thong bao
cua cac td chitc, cd nhan d4. Danh sach, to
chttc cad nhan stt dung CDDL phai dugc cap
nhat khi c¢6 bat ky su thay doi nao'’. Phap
luat cting quy dinh trong quy ché can dé cap
dén mot s6 ndi dung lién quan dén viéc ghi
nhan td chtrc, ca nhan st dung CDDL nhu
ho so yéu cau ghi nhan, bao gom: Yéu cau ghi
nhan, tai liéu chiing minh t6 chirc, ca nhan c6
hoat dong san xudt san pham mang CDDL
tai khu viee dia ly twong tng véi CDDL va
cac tai liéu ching minh khac, néu can; viéc
xem xét ho so, kiém tra va danh gia tinh xac
thuc cta tai liéu, bao gom ca viéc tuan thu
ban mo ta tinh chat dac thu ctia san phdm
mang CDDL (néu can thiét) va ghi nhan cac
thong tin cua td chire, ca nhan vao danh sach
t0 chtc, ca nhan st dung CDDL™. Day la
mot diém mdi cua phap luat so hiru tri tué
dwoc thé hién trong Nghi dinh s& 65/2023/
ND-CP, trach nhiém lap va cong khai danh
sach t6 chirc, ca nhan st dung CDDL duwoc
thay thé cho quy dinh t6 chitc nay c6 quyén
cap quyeén stt dung CDDL cho céc td chtrc, ca
nhan san xudt san pham gan CDDL.

Bon la, t6' chitc QLCDPBL c6 trach nhiém to

chirc thuwe hién cic bién phip dé¢ quan 1y viéc sir
dung CDDL ctia cic t6 chikc, cd nhin san xudt sin
pham mang CDDL nhdm bdo dam sdn phdm ddp
1tng cdc tiéu chudn vé tinh chit, chit lwong dic
thu, danh tiéng phi hop véi ban mo ta tinh chat
ddc thit ciia san phim

Vé mat ban chat, bao ho CDDL la mot
hinh thic bao ho cho nhitng san pham dac
trung, gan véi mot tén goi, biéu twong...
ctia vung, quoc gia cu thé. Cac san pham
gan CDDL ludn ton tai nhitng dac thu vé
tinh chat, chat lugng duwoc nhiéu nguoi tiéu
dung biét dén. Boi vay, hoat dong quan ly
ludn hudng téi viéc bao dam san xudt, ché
bién va thuong mai san pham gan CDDL

' Piém c khoan 1 Biéu 38 Nghi dinh s& 65/2023/ND-CP.
12 Khoan 2 (a2) Diéu 38 Nghi dinh sO 65/2023/ND-CP.
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khong lam anh huwong dén uy tin va gia
tri cua san pham d6i voéi nguoi tiéu dung.
Trach nhiém cua t6 chitc QLCDDL 1la thiét
lap b may, cong cu d€ quan ly viéc st dung
CDPL nham bao dam duy tri tinh chat,
chat lwong, danh tiéng ctia san phdm mang
CDDL nhung viéc quan ly nay khong dwoc
can tro quyén st dung hop phap CDDL cua
cac tO chirc, cd nhan.

T6 chirc thuc hién cac bién phap kiém
soat viéc st dung CDDL cua cac td chue,
ca nhan san xudt san pham mang CDDL
nham bao dam san pham dép tng cac tiéu
chuan vé tinh chat, chat luong dac thu, danh
tiéng phu hop v6i ban mo ta tinh chat dac
thut ciia san phdm, bao gom: Su tuan thu vé
quy trinh ky thuat thong qua quy ché va ké
hoach kiém soat, chat lwgng san phdm va st
dung dau hiéu CDDL. Qua trinh t6 chtic ¢
thé duoc trién khai tir trede khi dang ky bao
hg, tuy nhién sau khi san phé’m dwoc bao ho
CDDL thi qua trinh nay duoc kiém soat chat
ché hon. Hién nay, phap luat khong quy
dinh cu thé vé cac ndi dung hoat ddng kiém
soat viéc st dung CDDL ma dé€ céc t6 chtic
QLCDDL ty quy dinh vé ndi dung nay. Tuy
nhién, c6 thé thdy hoat dong kiém soat chu
yéu ma to chitc CDDL thuong thuwc hién bao
gom: (i) Kiém soat viéc st dung CDDL cua
t6 chitc, cd nhan san xuat nhim bao dam chi
cic nha san xuat du diéu kién méi duoc sv
dung; (ii) Kiém soat chat lwong san pham,
tuy tirng san pham ma viéc kiém soat chat
luong o6 thé' 1a kiém tra nguyén liéu dau vao
dé€ san xuat san pham, quy trinh san xuat
san pham hay két qua san pham trudc khi
duwa ra thi truong. T6 chitc QLCDDL clng tw
quyét dinh vé phuong thitc kiém tra, ¢ thé
thtt nghiém va kiém dinh d6i véi toan bo cac
16 hang san xudt hodc thir nghiém vdi bat ky
san pham nao.

Nim la, t6’ chitc QLCDDL ¢6 trich nhiém
theo doi, thyc hién cdc bién phip dé phong ngira
va ngan cam cdc hanh vi xdm pham quyén doi voi
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CDDL; yu ciu co quan c6 thim quyén xir 1y theo
quy dinh phdp lugt

Hoat dong kiém soat hanh vi sit dung
CDDL dong nghia vdi viéc kiém soat thong
tin truyén tai téi nguoi tiéu dung; theo doi st
dung thwong hiéu ctia d6i tha canh tranh dé
giam thiéu cac nguy co lam anh huong dén
CDDL ctia t6 chitc, ca nhan san xudt san pham
gan CDDL... Kiém soat viéc st dung CDDL
cling bao gobm hanh vi theo doi, thuc hién
cac bién phap dé bao vé CDDL khoi sy xam
pham, nhitng hanh vi lam dung CDDL lam
giam uy tin, danh tiéng va gia tri san pham
gan CDDL cta t§ chiic, cd nhan san xuat san
pham gan CDDL.

O chau Au, cac quy dinh vé kiém soét
hanh vi xam pham CDDL cling dwoc quy
dinh r6 rang ¢ hai mttc do: (i) Xt ly hanh vi
xam pham trén thi truong sé do cac co quan
quan ly nha nudc vé xam pham s¢ httu tri
tué, quan ly thi treong xa ly; (ii) Hanh vi
xam pham trong hoat dong st dung CDDL,
duoc quy dinh theo nguyén tic “stra chira”
va ngan cam: Cho phép td chtic, ca nhan
stta chita, khdc phuc sai pham va ngan cam
néu khong stta chira hodc vi pham ¢ nhing
16i khong thé stra chira®®. Cac hanh vi xam
pham CDDL dién ra khi san phdm da duoc
lwu thong trén thi treong sé khong con thudc
tham quyén x& ly cua t6 chic QLCDDL.
Mic du vay, diém d khoan 1 Diéu 38 Nghi
dinh s6 65/2023/ND-CP quy dinh t& chtic
QLCDDL ¢6 trach nhiém ngan cdm cac hanh
vi xam pham quyén d6i véi CDDL; yéu cau
co quan ¢6 tham quyén xt ly theo quy dinh
phap luat. Tuy nhién, chu thé quyén cé thé
ap dung bién phap tw bao vé dugc quy dinh
tai Diéu 198 Luat S& hitu tri tué nam 2005
khong bao gom t6 chitc QLCDDL, do d6 sé

13 Dao Bic Huan, Tldd.

14 Khoan 6 Diéu 4 Luat S& hitu tri tué ndm 2005 quy dinh
chu thé€ quyén so hitu tri tué la chu sé hitu quyén so hitu
tri tué hodc t6 chirc, cd nhan dwgc chu so hitu chuyén
giao quyeén s& hiru tri tué.
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gay kho khan néu t6 chite QLCDDL mudn
khoi kién hanh vi xam pham quyén sé hitu
cong nghiép do6i véi CDDL.

Sdu la, t6' chitc QLCDDL c6 trdach nhiém bdo
cdo co quan quan ly nha nwdc vé quyén so hiru
cong nghiép vé tinh hinh QLCDDL theo dinh ky
hai nam mot lin

Nghia vu bdo cdo tinh hinh QLCDDL
dinh ky cta t6 chttc QLCDDL trudce co quan
c6 tham quyén c6 y nghia quan trong, mot
mit gitp cac co quan cé tham quyén nam
bit dwoc thuc trang viéc st dung CDDL,
tit d6 c6 phuong hudéng dé xi ly cac hanh
vi xam pham cting nhu thac day hoat dong
phéat trién CDDL. Mat khac, thong qua
trach nhiém bao cdo, t6 chitc QLCDDL cling
nang cao y thitc trong hoat dong QLCDDL,
tang cuwong sy minh bach trong hoat dong
quan ly./.
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