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Tém tit: Cong nhan quyén chuyén doi gidi tinh dang 1a xu huéng ctia nhiéu quéc gia trén thé’
gi6i. Quyén nay dugc cong nhin sé kéo theo hing loat vin dé phdp lyj cin duoc gidi quyét, ciing nhu
nhiing hé qua tir vigc thita nhin quyén chuyén doi giGi tinh mang lai ma bt ky quéc gia ndo cho
phép chuyén d6i gidi tinh phdi can nhic. Nguoi chuyén gidi la nguoi mong mudn cé gidi tinh khdc
v6i gidi tinh sinh hoc khi sinh, ho cdn mot hanh lang phdp 1y cong nhdn va bdo vé ho. Mbi quéc gia
c6 nén chinh tri, vin héa, hé thong phdp ludt riéng bi¢t dé cong nhin quyén chuyén doi gidi tinh,
trong d6 c6 Nhit Ban, vi sy tién bo, Nha nudc da ban hanh lugt riéng dé dp dung sy thira nhdn gii
tinh phép 1y ciia ngudi chuyén gidi.
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THE RECOGNITION OF TRANSGENDER RIGHT IN JAPANESE LAW
AND THE ISSUE OF IMPROVING VIETNAMESE LEGISLATION

Abstract: The recognition of the right to gender transition is becoming a global trend.
This recognition entails numerous legal issues that need to be addressed, as well as
significant implications that any country permitting gender transition must carefully
consider. Transgender individuals - those who wish to live with a gender different from
their biological sex at birth - require a legal framework that recognizes and protects their
rights. Each country with its unique political, cultural and legal context, will adopt different
approaches to the recognition of gender transition. In Japan, reflecting its progressive stance,
the government has enacted specific legislation to legally recognize the gender identity of

transgender individuals.
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Dit van dé

Tw khi BO luat Dan sy nam 2015 ¢6 hiéu
luc, da c6 nhiéu van dé dat ra xoay quanh
cach van dung quy dinh vé chuyén déi gisi
tinh. C4c rao can vé vin héa, phap ly dan
dén viéc nguoi chuyén gidi bi ky thi, phan
biét doi xtr trong doi sdng, viéc lam, dac biét
d6i véi nhitng ai cong khai bdc 16 ban than
minh. Nhiéu nguoi con tw mua thudc noi
tiét to troi noi, khong rdo nguon goc hodc ty
tiém silicone, anh hudng nghiém trong dén
stec khoe va tudi tho. Diéu nay doi hoi mot
co ché phap luét ro rang lién quan dén viéc
cong nhan va bao dam thyc hién nhdm bao

! Bai viét trong khudn kho dé tai Ludn dn Tién si“Quyén
duwoc cong nhan gioi tinh theo phdp ludt Viét Nam” do
PGS.TS. Doan Thi Phuong Diép huéng din khoa hoc.
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vé quyén cua nguwoi chuyén gigi. Chi khi
c6 hanh lang phap ly thi nguoi chuyén gidi
méi cé co hoi sdng binh diang va hanh phic
trong xa hoi ma ho dwoc cong nhan.

1. Khai quat vé quyén chuyén d6i gidi tinh

Vin dé vé nguoi chuyén gidéi hay
chuyén d6i gidi tinh dang la chu dé nong
hién nay, thu hat sy quan tam rong rai trong
nghién cttu khoa hoc, bao gidi, xa hoi va thé
gidi no6i chung. Co hai dang nguoi chuyén
gidi: (1) Nguoi chuyén gidi nt sang nam;
(2) Nguoi chuyén giéi nam sang nit. Do d¢,
c6 thé goi la nguoi chuyén gidéi dong tinh
(néu nguoi chuyén gidi tit nit sang nam va

* Email: Linhntm23710@sdh.uel.edu.vn
Thac si, Nghién citu sinh, Truong Pai hoc Kinh té -
Ludt, Pai hoc Qudc gia Thanh phd Hé6 Chi Minh
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chi yéu nam hodc ngwoc lai) hodc nguoi
chuyén gidi song tinh (néu nguoi chuyén
gidi tit n&t sang nam va co6 thé yéu ca nam
va nit) hodc nguoi chuyén giéi di tinh (néu
nguoi chuyén gidi tt nam sang nit va chi
yéu nam hodc ngwoc lai).

Co6 mot sd ddc diém nhan dang veé
nguoi chuyén gidi, boi 1€ khi dwa vao nhan
thirc nay mdi ¢ cach nhin nhan day dua vé
nguoi chuyén gioi, bao gom:

Mot la, mot ngweoi khi sinh ra ¢ gidi tinh
sinh hoc hoan chinh, nghia la biét rd duoc la
nam hay nt, nhwng ho lai mang trong long
ndi phién muodn vé gidi tinh ctia ho. Ho lo
léng, kho chiu bdi gitta gidi tinh ti nhan va
gioi tinh khi sinh ¢6 sy khac nhau;

Hai la, mot ngwoi c6 nhan thtec nguoc
lai v6i gidi tinh sinh hoc va khong nhat thiét
phai phau thuat chuyén gidi thi cling duoc
goi la nguoi chuyén gioi;

Ba la, viéc cai trang cling dwoc xem la
nguoi chuyén gidi. Cai trang ¢ day khong
phai viéc phuc vu cho vai dién hay vin héa
nghé thuat, ma vi ho cé nhan thitc nguoc lai
voi gidi tinh khi sinh nén ho cai trang ma
khong can phau thuat chuyén gidi (c6 thé
goi la an méac chuyén gioi).

Hién nay, Diéu 37 B luat Dan sy ndam
2015 da thtra nhan viéc chuyén doi gidi tinh 1a
mot trong nhiing quyén co ban cua cong dan
theo dung tinh than cua Hién phap nam 2013.
Song song v6i viéc thira nhan quyén chuyén
doi gidi tinh, Bo luat nay ciing c6 nhitng quy
dinh dé€ dam bao cac quyén nhan than cho
nguoi chuyén doi gidi tinh. Nhitng nguoi da
chuyén d6i gidi tinh c6 quyén va nghia vu
dang ky thay doi ho tich theo quy dinh cua
phéap luat vé ho tich nhu ho, tén, gidi tinh...
va nhiing quyén nhan than khac pht hop véi
gidi tinh mai 1a két hon, nhan nudi con nudi. ..

Tuy phap luat da c6 hudng mo cho viéc
chuyén do6i gidi tinh nhung day khong phai
la mot quyén dan su vd han nhu cac quyén
vé danh du, nhan pham, uy tin, tinh mang,
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stec khoe, than thé, hinh anh va cac quyén
nhan than khac. Céng dan thuc hién chuyén
doi gidi tinh déu phai tuan thu chat ché cac
quy dinh ctia phap luat. Du 4n Luat Chuyén
do6i gidi tinh duoc thong qua sé gitp nguoi
chuyén gidi vuot qua dwge nhiéu rao can
trong cudc song, dac biét 1a cac van dé lién
quan dén phap ly, tha tuc hanh chinh. Su
cong nhan ctia phap luat sé dan dén nhiéu
thay d6i tich cuc trong cac linh vuc khac nhw
y t& giao duc, viéc lam. Viét Nam da ghi
nhan khong it treong hop lién quan dén thai
do ky thi v6i nguoi chuyén gidi. Chi khi ¢
hanh lang phap ly cu thé, nguoi chuyén gidi
moi c¢d co hoi duwge xa hoi cong nhan mot
cach binh dang hon va duoc hudong nhiing
quyén co ban cta con nguwoi. Khi nhitng rao
can phap ly duogc thdo do, nhitng rao can
tam ly cting nhu dinh kién sé dan dan duoc
coi bo. Nhu vay, dé€ quyén chuyén doi gioi
tinh di vao thuc tién va khong gap vudng
méc, kho khin trong qua trinh thye hién thi
can phai xay dung va ban hanh mot dao luat
riéng, quy dinh cu thé vé trinh ty, thu tuc,
diéu kién chuyén d6i gidi tinh, dong thoi,
nhitng tht tuc phap ly lién quan doi héi phai
thay do6i khi luat méi cé hiéu luec.

2. Phap luat Nhat Ban vé cong nhén
quyén chuyén déi gioi tinh

Nha nuwdc Nhat Ban dwoc td chitc theo
hinh thtc chinh thé quan chu lap hién,
Thién hoang la nguoi dang dau, véi hé
thong phéap luat tir so khai chiu anh hudng
boi tu tuwong phap luat phong kién Trung
Qudc, sau do ti€p thu yéu to tit hai hé thong
phap ludt 16n nhat thé gidi 1la Civil Law
va Common Law. Hé thdng phap luat tién
bd da gop phan dang ké cho su phat trién
trén nhiéu linh viwc nhu chinh tri, kinh té
van hoda, xa hoi... Do d6, quyén cua nguoi
chuyén giéi & Nhat Ban ciing tuong d6i tién
bd - xét theo tidu chuan chau A. Viéc cong
nhan quyén chuyén d6i gidi tinh ¢ qudc gia
nay duoc quy dinh nhu sau:
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Nhat Ban da thong qua Luat Ddc 1€ nam
2003 vé ap dung gidi tinh ctia nguoi duoc
chan doan r6i loan gidi tinh (stra doi, b6 sung
nam 2008). Luat nay cho phép thay doi gidi
tinh trén co s& mot nguoi duoc y hoc chan
doan rdi loan gidi tinh. Theo do6, d€ dugc Toa
an gia dinh dwa ra phan quyét thay doi gioi
tinh thi doi hoi mot sd diéu kién? (dwoc cho
1a khat khe), va sau khi Toa an phan quyét thi
moi quan hé phap luat dugc cong nhan véi
gidi tinh mdi, duwoc ghi nhan qua thong tin
thay d6i trong ho tich. Cac diéu kién cu thé la:

Diéu kién vé dj tudi: Nguoi yéu cau phai
la “nguoi thanh nién” (theo quy dinh phap
luat Nhat Ban, ngroi thanh nién la ngwoi ti
20 tudi trd 1én). Boi 16, mot khi da chuyén doi
gidi tinh thi khong thé quay lai gidi tinh ca
nén can phai dua trén y chi day du vé nang
luc phan doan cua nguoi dwa ra quyét dinh?®.

Diéu kign vé tinh trang hon nhin: Nguoi
yéu cau phai “khong dang trong tinh trang
hon nhan”. Quy dinh nay phong ngtra hon
nhan cung gidi, Nhat Ban khong cong nhan
quan hé dong tinh va hon nhan cung gidi. Boi
16, chtiing bénh phién mudn gidi tinh dwgc biét
dén rong rai sau nghién cttu nam 1996. Trudc
thoi diém nay, xa hoi ton tai nhiéu dinh kién,
phan biét, nhiéu nguoi gong minh dé€ phu
hop gidi tinh sinh hoc, va khong it treong hop
da két hon va sinh con®.

Diéu kién vé quan hé gia dinh: Nguoi yéu
cau phai “khéng c6 con chwa thanh nién”.
biéu kién nay xudt phat tir quan niém mo
hinh gia dinh truyén thong v6i cha la dan 6ng,
me la dan ba; 1a vi cAn nhéc dén quyeén loi ctia
dta tré, chua c6 nhan thac day du, dem lai
bat an, rdi loan tam ly tré nho. Cho du cha me
hanh phuc thi diéu d6 khong c6 nghia duong

2 Khoan 1 Diéu 3 Luat Dac 1é Nhat Ban nam 2003.

* Shuhei Ninomiya, “Towards Family Law as a Pillar for
Diversifying Lifestyles - Discussing Same-Sex Couples,
Gender Change”, Kagawa University Journal of Law,
No. 1, 2/2013, p. 34.

* Uekawa Ami, The Courage to Change Yourself of a Gender
Dysphoric Person, Iwanamishinsho Publishing House,
2007, p. 130.
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nhién con cai s€ dwgc hanh phuc. Gia dinh
Nhat Ban hudng dén gia dinh hat nhan, quan
hé gitta cha me va con cai, cht khong hudng
dén mo hinh gia dinh t&¢ dai dong duong’.
An 1é cta Toa phiic thim Takamatsu thang
10/2010 da dwa ra phan quyét rang vi ly do c6
con chua thanh nién nén yéu cau thay doi giéi
tinh ctia nguoi dugc chan doan r6i loan gidi
tinh khong duoc chdp nhan cho dén khi nao
cac con thanh nién®.

Diéu ki¢n vé phau thudt chuyén doi gidi
tinh: (i) Tinh trang khong cd tuyén sinh
duc hodc mat chirc ndng tuyén sinh duc
vinh vién (nhém dw liéu s xdo tron ngwoi
sau thay doi gioi tinh lai sinh con); (ii) C6
bé ngoai tao hinh co quan sinh duc gidng
vOi gidi tinh khac (nhém du liéu suw xdo
tron vé xa hoi). Diéu kién nay cé nghia la
phai thong qua phau thuat chuyén déi gidi
tinh”7. Dén nay, van con nhiéu y kién khéc
nhau vé phau thuat hay khong phau thuat
khi chuyén do6i gidi tinh. Tuy nhién, phéap
luat Nhat Ban van dé cao viéc can bang loi
ich xa hoi nhdm tranh sw hdn loan khi can
c6 su phan biét nam, nit ¢ noi cong cong...

Nhu vay, quyén thay d6i gidi tinh hop
phép thuc hién theo quy dinh cua Luat Dac
1é nam 2003. Theo d6, Nhat Ban phan biét ro
hai van dé lién quan dén chan doan va diéu
tri chiing roi loan gidi tinh dudi goc do y t€
la giai phap giup nhitng ngwoi bénh thoat
khoéi nhitng day vo tam ly vé ngoai hinh,
gitp nguoi bénh c6 than thé phu hop véi
gidi tinh theo mong mudn ctia ho®.

® Tsuruzawa, “Special Law on Gender Change - Discussion
on Childlessness Condition”, Momoyamagakuin University
Journal, No. 24/2018, p. 15-16.

6 Nguyén Thi Phwong Cham (2018), “Phap luat Nhat Ban
lién quan dén thay d6i gidi tinh - Ly luan, thuc tién va kinh
nghiém do6i véi Viét Nam”, Ky yéu Hoi thio khoa hoc: Kinh
nghiém mdt s’ quoc gia trén thé'Qici vé phdp ludt chuyén doi gidi
tinh va bai hoc cho Viét Nam, Nxb. Tri thire, Ha NOi, tr. 118.
7 Nguyén Thi Phuwong Cham, Sdd, tr. 117.

$ Nguyén Thi Phuwong Cham, Ngb Thanh Huirong, Nguyén
Quang Duy, “Phép luat cia Nhét Ban vé thay d6i gidi tinh
— Goi mo phuong hudng hai hoa véi quy dinh ctia BY luat
Dan s nam 2015”, Tap chi Ludt hoc, s& 4/2017, tr. 65.
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3. Phéap luit Viét Nam vé cong nhén
quyén chuyén déi giéi tinh

Phap luat Viét Nam truwdc day (BO luat
Dan sy ndm 2005, Nghi dinh s6 88/2008/ND-CP
ngay 05/8/2008 cua Chinh phu vé xac dinh
lai gidi tinh) nghiém cam viéc thuc hién
chuyén d6i gidi tinh d6i voi nguoi da hoan
thién vé gidi tinh. Ttr sau khi B¢ luat Dan
st nam 2015 cé hiéu lwc, cong nhan viéc
chuyén d6i gidi tinh dwoc quy dinh tai
biéu 37. Day la mot tién bd 16n trong tu
duy 1ap phap vé bao vé quyén con nguoi,
quyeén cong dan. Quy dinh médi vé chuyén
doi gidi tinh la nén tang dé€ hién thwc hoa
nhiéu quyén con nguoi khac cua nhém
chuyén gi¢i, nhu quyén phau thuat chuyén
gidi, quyén thay d6i tén va gidi tinh trong
gidy to tuy than, quyén két hon, quyén
nhan con nudi... ma trudc day ho chua
c6 co hoi dugc hwong’. Tuy nhién, Bo luat
Dan sy nam 2015 chi méi quy dinh chung
vé quyeén chuyén d6i gioi tinh ma chwa cd
thém bat c van ban phap luat nao quy dinh
trinh tu, thu tuc thuc hién viéc chuyén doi
gidi tinh. Do d6, viéc chuyén doi gidi tinh
O Viét Nam sé con mat mot thoi gian kha
dai nita d€ dugc thuc hién phd bién trong
thue t&, nham pht hop véi thuc tién va nhu
cau chuyén d6i gidi tinh ctia nguoi dan™.
Ngoai ra, quy dinh nay van con mot s& ton
tai nhu sau:

Mot la, cac diéu luat trong nhém quyén
nhan than tir Diéu 25 dén Diéu 39 B6 luét
Dan su nam 2015 déu bat dau bang chix
“quyén”, riéng Diéu 37 la “chuyén doi gidi
tinh” ma khong cé “quyén”. Viéc nay duoc
chuyén gia 1ap phép ly giai rang, nham

? Pham Dtte Chinh, Hoan thién Ludt Chuyén d6i giéi tinh
tai Vigt Nam, https://www.xaydungdang.org.vn/nhan-
quyen-va-cuoc-song/hoan-thien-luat-chuyen-doi-gioi-
tinh-tai-viet-nam-20576, truy cap ngay 02/3/2025.

10 Bao dién ti Bang Cong san Viét Nam, Viéc cong
nhin nguoi chuyén gidi theo B§ ludt Din sy nam 2015,
https://dangcongsan.vn/ban-doc/luat-su-cua-ban/viec-
cong-nhan-nguoi-chuyen-gioi-theo-bo-luat-dan-su-
nam-2015-632828.html, truy cap ngay 02/3/2025.
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tranh chuyén gidi 6 at, dé dan dén nhiéu
hé luy phtc tap va viéc phﬁu thuat hay
tiém hormone déu it nhiéu anh huong dén
sttc khoe, giam tho. “71.4% la con so ty 1é
nguwoi chuyén giéi ¢ Viégt Nam cho biét ho gdp
kho khin trong qud trinh thira nhdn phdp ly vé
Qi6i sau khi trdi qua phdu thudt chuyén déi gidi
tinh. 59,6% nguwoi chuyén gioi dang s dung
hormone chuwa tirng dwoc xét nghiém va tw vin
trwdc khi st dung. Ddy dwoc coi la nhitng bat
binh dang hay nhitng bat loi ¢ thé gdy thiét
hai, thdm chi anh hwong dén tinh mang cua
nguwoi chuyén gidi chi vi chwa cé ludt chinh
thitc quan ly va bdo vé nhitng nguwoi nay”".
Moi cd nhan déu c6 nang luc phap luat dan
st nhu nhau'?, diéu nay c6 nghia la moi ca
nhan déu duoc huwong quyén va ganh véc
nghia vu nhu nhau. Su né trdanh cta céc
nha lam luat cé thé tao ra sw bat binh déng
trong viéc ghi nhan va bao vé quyén nhan
than cta cd nhan®.

Hai la, quy dinh “ca nhan da chuyén
d6i gidi tinh ¢ quyén, nghia vu dang ky
thay doi ho tich theo quy dinh caa phap
luat vé ho tich”. Viéc xac dinh nhu thé nao
la “ngwoi da chuyén d6i gidi tinh” khong
hé don gian. Vi du nhu chi phau thuat nguc
ma chua phau thuat co quan sinh duc thi
dwoc thay do6i ho tich chuwa? Hodc vi chi phi
cao ma khdng phau thuat, chi 1a “nguoi an
mac chuyén gidi” thi c6 thay doi thong tin
ho tich vé gidi tinh khong? Mat khac, quy
dinh nay chwa that s¢ phu hop boi nguoi
da chuyén do6i gidi tinh khong nhiing lién
quan dén thay doi thong tin ho tich, ma con
tdt ca nhiting gidy to lién quan dén nhan
than can cé sy phan biét vé gidi tinh nhu
gidy ching nhan quyén stt dung dat, quyén
s& hitu tai san...

WITS T TIME, Sw tham gia ciia ngudi chuyén gidi vao qud
trinh vdn dong chinh sich cho Dw thdo Ludt chuyén doi gidi
tinh ¢ Viét Nam, Ha No6i, 2023.

12 Khoan 2 Diéu 16 B6 luat Dan siw nam 2015.

13 Niguyén Van Hoi, Hoan thi¢n phdp ludt vé chuyéh déi gioi tinh
0 Vigt Nam, Nxb. Cong an nhan dan, Ha Noi, 2020, tr. 138.
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Ba la, quy dinh “ca nhan da chuyén
doi gidi tinh ¢ quyén nhan than phu hop
voi gidi tinh da duwoc chuyén d6i theo quy
dinh ctua B§ luat nay va luat khac co lién
quan”. Nhu vay, viéc gidi quyét quyén
nhan than cua gidi tinh ¢ nhw thé nao thi
luat khong dé cap dén. Vi duy, truong hop
mot nguoi chuyén gidi tir nam sang ntt voi
tén 1a Nguyén Thi C, trudc khi chuyén gidi
dwoc chi dinh thira ké theo di chtic d6i véi
anh Nguyén Vin D, hodc truede khi chuyén
gidi anh D duwoc Toa chi dinh cdp dudng
nuoi con sau ly hon va anh D la cha cta
dtta bé. Do d9, sau khi co6 gidi tinh mdéi thi
nhiing quyén da xac lap véi gidi tinh cit con
gid tri phap 1y hay khong van 1a van dé con
bo ngo.

Bén canh d6, Dy thao/Duw an Luat
Chuyén do6i gidi tinh* duwoc xay dung thé
hién s¢ quan tam ctia Nha nwdc va xa hoi
trong bao vé quyén cua nguoi chuyén gidi.
Tuy nhién, day la mot van dé khé va méi tai
Viét Nam nén trong quy dinh ciia Dy 4n van
con mot sO ton tai nhu sau:

VEé do tudi: Theo quy dinh, nguoi dé nghi
la nguoi tir du 18 tudi tro 1én, trir truong
hop nguoi tie du 16 dén dudi 18 tudi duoc
xac nhan y t€'1a bic bdi gidi qua mikc, phai
dugc su dong y cua cha, me hodc nguoi
gidm hd va co nang luec hanh vi dan su la
chwa phtu hop.

Ve tinh trang hon nhin: Dy an Luat Chuyén
ddi gidi tinh dang dé xudt hai phuong an 1a
doc than va khong quy dinh tinh trang hon
nhan cta nguoi dé nghi can thiép y hoc dé
chuyén déi giéi tinh. Tac gia cho rang nén can
nhéc “tinh trang doc than” dé dua vao quy
dinh diéu kién vé tinh trang hon nhan d6i voi
nguodi dé nghi nham han ché tranh chap phat
sinh khi nguoi dé nghi dang cd vo/chong,

" Toan vin Dy thdo Lugt Chuyén doi giéi tinh, https://
xaydungchinhsach.chinhphu.vn/toan-van-du-thao-
luat-chuyen-doi-gioi-tinh-119231211104942177 .htm,
truy cap ngay 02/3/2025.
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muon thuc hién quyén chuyén doi gioi tinh
budc ho phai ly hon.

Ve can thi¢p y hoc (phdu thudt hay khong
phiu thudt): Nguoi dé nghi duoc cong nhan
gidi tinh madi sau khi da can thiép y hoc dé
chuyén doi giéi tinh'"®. Nhu vay, theo Duw
4n Luat Chuyén d6i gi6i tinh bat budc phai
thiec hién can thiép y hoc thi méi dugc cong
nhan da chuyén doi gidi tinh. Tuy nhién,
nguoi chuyén doi gidi tinh dugc lwa chon
phuong phép can thiép y hoc d€ chuyén doi
gidi tinh phu hop véi sttc khde, mong mudén
va kha nang tai chinh cta minh nhu st
dung noi tiét t6 sinh duc; phﬁu thudt nguc
va co quan sinh dugc; ph?lu thuat cit bo triét
d€ cac bd phan c6 chiic nang sinh san gan
véi gidi tinh cfi; phdi hop phau thuat va st
dung ndi tiét t6 sinh duc; cac phuwong phap
khac d€ chuyén doi gidi tinh duoc cac nudce
trén thé gidi cong nhan va phu hop véi Viét
Nam'. Véi quy dinh nay, nguoi chuyén doi
gi6i tinh khong bat budc phai phau thuat.
Nén chang can xem xét viéc bat budc phau
thuat hodac triét san.

Vé tham quyén cong nhin: Co s kham
bénh, chira bénh cap Gidy xac nhan da can
thiép y hoc va Gidy xac nhan giéi tinh moéi
dé€ lam can ct thay doi ho tich cho nguoi
chuyén doi gidi tinh'. Theo Luat Ho tich
nam 2014, nhitng quy dinh vé thay doi
thong tin ho tich khong c6 yéu cau lién quan
viéc thay d6i gidi tinh. D6 la vi Bg luat Dan
st nam 2015 dwoc ban hanh sau Luat nay
nén chua cé su thdng nhat quy dinh gita
cac van ban phap luat.

Nhin chung, mac du phap luat ca hai
quéc gia déu ghi nhan quyén chuyén déi
gidi tinh nhung Nhat Ban da c6 luat riéng
ap dung tir nam 2004, trong d6 da dua ra
khai niém “nguoi duoc chan doan rdi loan
gidi tinh” va cac diéu kién ap dung. Trong

15 Piéu 7 Dy 4n Ludt Chuyén déi gidi tinh.
' Piéu 9 Dy 4n Luat Chuyén déi gidi tinh.
7 Piéu 14 Dy 4n Luat Chuyén déi gidi tinh.
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khi d6, phap luat Viét Nam chi méi ghi nhan
quyén vé ly thuyét ma chua c6 luat riéng dé
4p dung hoéc van ban hudng dan thi hanh
viéc thay doi thong tin ho tich.

4. Mot s6 giai phap goi md cho Viét Nam
vé cong nhian quyén chuyén ddi giodi tinh

Trén co sé phan tich, danh gia Luat Dac
1é nam 2003 cua Nhat Ban, tac gia dé xuat
mot s6 giai phdp cho Viét Nam nhu sau:

M0t la, sira d6i Diéu 37 B ludt Dian sw
nam 2015 theo hwong: (i) Thira nhan chuyén
doi gioi tinh la mot “quyén” nhuw tat ca cac
quyeén nhan than khac; (ii) thay d6i thong
tin sau khi chuyén déi gidi tinh d6i véi tat
ca nhitng gidy to lién quan dén nhan than
ma can c6 su phan biét vé gidi tinh (khong
gidi han ¢ van dé ho tich); (iii) viéc chuyén
do6i gidi tinh khong lam cham dat quyén va
nghia vy, khong lam thay doi quyén nhan
nhan ctia ca nhan dwoc xac lap tredc khi
chuyén do6i gidi tinh.

Hai la, diéu chinh Dw an Ludt Chuyén doi
Q101 tinh theo hwong:

Ve pham vi nguoi nao dwoc cong nhin thay
doi gi6i tinh: Méc du cac quy dinh cta Nhat
Ban duwoc cho 1a khit khe nhung luat xac
dinh r6 pham vi nguoi duoc cong nhan thay
dai gidi tinh khi “nguoi dwgc chan doan réi
loan gidi tinh” la dua trén két qua y khoa.
Trong khi d6, Du 4n Luat Chuyén d6i gidi
tinh cua Viét Nam quy dinh nguoi dé nghi
chuyén do6i gidi tinh la nguoi c6 gidi tinh
sinh hoc hoan thién, c6 nhan dién gidi khac
voi gidi tinh khi sinh, dwoc co s kham bénh,
chtta bénh xac dinh da diéu kién can thiép
y hoc d€ chuyén déi gidi tinh. Do d6, viéc
ti nhan nhw Dy an luat dua trén sy tw nhan
dang ca nhan c6 thé€ tao ra nhiéu bat cap vé
lach luédt d€ tron tranh thuc hién nghia vu.
Viéc dwoc phap luat cong nhan gidi tinh maoi
phai dat trong khuon kho phap luat va tuan
thtt nhiing diéu kién nhat dinh.

Vé d¢ tudi cong nhin chuyén doi idi tinh:
Theo Luat Dac 1é nam 2003 cta Nhat Ban,
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nguoi yéu cau phai la nguoi thanh nién. Nhuw
vay, vé d¢ tudi hop phap ma khong can sy
dong y cua cha me la tir du 18 tudi tro 1én
(phu hop véi quy dinh ctia Bo luat Dan sy
nam 2015 vé nang luc hanh vi dan su day
du)'®, mac du c6 khac nhau vé tudi thanh
nién (Nhat Ban ttr 20 tudi tré 1én) nhung ca
nhan phai c6 day du nhan thic dé ty dinh
doat phu hop véi chinh ban than minh. Nén
can nhac quy dinh tudi cia nguoi dé nghi
phtu hop voi quy dinh cta B luat Dan sy
nam 2015 vé nguoi thanh nién cé nang lwc
hanh vi dan sy day du, trit quy dinh tai cac
diéu 22, 23, 24 Bo luat nay, nham dam bao
stec khoe va su phat trién sinh ly cua tré vi
thanh nién do qua trinh thiec hién phgu thuat
va diéu tri ndi tiét to.

Veé quy trinh cong nhdn giodi tinh hop phidp,
dwoc lwa chon phwong phdp can thiép y hoc dé
chuyén déi gioi tinh phit hpp véi siec khoe, mong
mudn va kha ndang tai chinh ciia minh: Nén quy
dinh bét budc phai phau thuat bo phan sinh
duc hodc triét san. Van dé nay nhan manh
nhu cau chuyén gidi la tu nhién, khong phai
roi loan hay bénh tat. Tuy nhién, dé xudt nay
nham phong ngita nhitng hé qua, rac réi
phap ly xay ra trén thuc t€ cing nhw dam bao
trung khop gitra gidi tinh co thé va gidi tinh
trén giay to tuy than. Diéu nay ciing phtt hop
quy dinh phdp luat Nhat Ban (phau thuat la
thu tuc bat budc).

Ve tham quyén cong nhin: Theo quy dinh
cta Luat HO tich nam 2014, ﬁy ban nhan
dan xa, phuwong la co quan thyc hién viéc
dang ky ho tich, ghi nhan vao s6 ho tich viéc
thay d6i ho tich theo ban an, quyét dinh cua
Toa an hodc cua co quan nha nudc c¢6 tham
quyén. Nhu vay, viéc cdp Gidy xac nhan da
phau thuat va Gidy xac nhan giéi tinh maéi
trao cho co s6 kham bénh, chita bénh thong
qua HOi dong xac dinh gidi tinh la phu
hop, nham tu van tam ly, y t&, phap ly, bao
dam su te nguyén, su lwa chon bién phap

8 Piéu 20 B luat Dan sy ndm 2015.

Khoahoc Kiémsat 37



PHAP LUAT NHAT BAN VE CONG NHAN QUYEN CHUYEN DOL...

can thiép y hoc phu hop dé€ chuyén déi gioi
tinh. Hoi dong nay cting dugc thanh lap va
xem xét k& ca treong hop nguoi dé nghi
da can thiép y khoa trudc khi Luat Chuyén
d6i gi6i tinh ¢ hiéu lwc. Tuy nhién, Uy ban
nhan dan xa, phuong chi ghi nhan thay doi
thong tin trén ho tich, con viéc cong nhan
hay khong cong nhan thay doi ho tich thudc
tham quyén ctia Toa 4n 1a phu hop véi chire
nang trong giai quyét viéc dan su trén co so
yéu cau ctia duwong sy hodc co quan hanh
chinh cdp trén.

Vé tinh trang hon nhdn: Nén quy dinh
trong Ludt Chuyén d6i giéi tinh “khong
dang trong tinh trang hon nhan” nham du
lieu treong hop phap luat Viéet Nam chua
cong nhan hon nhan dong gidi, phong ngtra
két hon dong gidi. Nhat Ban khong cong
nhan quan hé dong tinh va héon nhan cung
gidi nén nguoi yéu cau phai “khoéng dang
trong tinh trang hon nhan”. Quy dinh nay
ctia Nhat Ban ciing twong tw vdi quy dinh
phap luat Viét Nam hién nay.

Két luan

Bo luat Dan sy nam 2015 chi quy dinh
khai quat viéc chuyén doi gidi tinh, vi vay
can c6 cac van ban huéng dan thi hanh quy
dinh chi tiét d€ giai quyét nhiing vudng
mac vé van dé chuyén giéi nhu viéc dang
ky két hon cho nhitng nguoi chuyén gidi,
quy dinh cuy thé vé trinh tu, thu tuc, diéu
kién chuyén do6i gidi tinh, dong thoi, nhiing
tha tuc phap ly lién quan cling phai thay
doi. Co nhu vay, quyén chuyén d6i gioi tinh
moi duoc thye thi va sém di vao thuc té.
Viét Nam c6 thé tham khao phap luat Nhat
Ban vé viéc cong nhan quyén chuyén doi
gioi tinh dwoc thuc hién theo Luat Ddc 1€
nam 2003. Mdc du cac quy dinh nay dwoc
cho 1a khét khe nhung quy trinh cong nhan
twong ddi ro rang, dic biét trong luat xac
dinh 6 pham vi nguoi dugc cong nhan thay
doi gioi tinh khi “ngwoi dwoc chan doan roi
loan gidi tinh”./.
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