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(NSDLD) don phuong chim diit hop dong lao dong (HPLD) vdi nguoi lao dong (NLD) thuong xuyén
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trén thuc té'khi dp dung diém a khodn 1 Diéu 36 BLLD ndm 2019 va kién nghi hodn thién phdp ludt
nham dam bdo can bang giita quyén quan tri doanh nghiép va quyén duoc bdo vé viéc lam ciia NLD
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Abstract: In Vietnam, the 2019 Labor Code permits employers, based on their evaluation criteria,
to unilaterally terminate employment contracts with employees who consistently fail to meet job
performance requirements. However, in practice, this matter has revealed various shortcomings.
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managerial rights and employees’ right to job security in the context of digital transformation.

Keywords: Digital transformation; unilateral termination of employment contracts; labor law

Received: Jun 30th, 2025; Editing completed: Jul 12th, 2025; Accepted for publication: Jul 23rd, 2025

Dit van dé

Chuyén d6i s6 dang trd thanh xu thé phat
trién tat yéu, 1a luc day manh mé lam thay doi
can ban mo hinh t6 chtc, co cau lao dong va
phuong thitc van hanh ctia cdc doanh nghiép.
Tai Viét Nam, chuyén doi s6 khong chi tac
dong dén nang sudt va mo hinh san xuat -
kinh doanh ma con anh huong sau sac dén
quan hé lao dong, dac biét 1a cach thitc danh
gid hiéu qua cong viéc va nang luc NLD'. Viéc
tng dung tri tué nhan tao, phan mém quan
tri, hé thong ty dong hdéa va md hinh lam
viéc linh hoat da dat ra yéu cau cao hon vé

! Uy ban Thuong vu Quéc hodi (2024), Bdo cdo gidm sit
chuyén dé vé chuyén dgi so"va thi truong lao dong tai Viét Nam.
2 International Labour Organization (2020), Digital
labour platforms and the future of work: Towards decent work
in the online world, Geneva: ILO.
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kha néng thich tng ky thuat s6, kha nang tw
quan va hgp tac trec tuyén cua NLD2 Trong
bdi canh do, nhiéu doanh nghiép da thyc hién
viéc don phuong chdm dut HDLD véi nhiing
NLD khéng dap ing duoc yéu cau cong nghé
moi, vdi ly do “khong hoan thanh cong viéc
theo HDLD”. Cén ctt phap ly phd bién duoc
st dung la diém a khoan 1 Diéu 36 BLLD nam
2019, theo d6, NSDLD c¢6 quyén don phuong
cham dét hop dong néu NLD “thuong xuyén
khong hoan thanh cong viéc theo HDLD duoc
xac dinh theo tiéu chi danh gia mic d hoan
thanh cong viéc trong quy ché cua NSDLD”.
Tuy nhién, trong thuec tién, ranh gidi gitra viéc
NLD khong hoan thanh cong viéc do yéu kém,

* Email: truongpv@unu.edu.on
Thac si, Pai hoc Qudc gia Ha Noi, Nghién citu sinh
Truong Dai hoc Ludt Ha Noi
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chu quan véi viéc khong dap ting kip yéu cau
chuyén do6i s6 cuia NSDLD la rat mong manh
va dé gay ra cac tranh chap phép ly.

1. Nhitng thach thic phap ly dat ra khi
danh gia mitc 46 hoan thanh cong viéc cta
nguoi lao dong trong béi canh chuyén ddi s6

Su phat trién cta cong nghé lam thay doi
ban chat nhiéu cong viéc. Cac nhiém vu tha
cong dugc tu ddng hoda, cac cong cu, phan mém
mdi lién tuc dwoc ap dung. Viéc ttng dung cong
nghé s6 vao van hanh khong chi tao ra cong cu
moi dé€ thuc hién cong viéc ma con lam thay doi
cach hiéu vé “muc d6 hoan thanh cong viéc” -
khéi niém von 1a yéu t6 trung tam trong viéc xac
dinh tinh hop phdp ctia hanh vi don phuong
chdm dat HPLD tir phia NSDLD. Trong moi
truong lam viéc s6 hoa, yéu cau ddi véi NLD
khong ding lai 6 viéc thue hién ding ndi dung
cong viéc duoc giao, ma md rong sang nang luc
lam chu cong nghé, mirc d6 linh hoat khi chuyén
ddi nén tang 1am viéc, kha nang xa ly thong tin
dién tr va hiéu qua phoi hop trong moi truong
lam viéc ttr xa hodc lam viéc khong dong thoi®.
Do do, viéc danh gia hiéu suat khong thé chi
dua trén cac thudc do ch.

Mot trong nhitng hé qua rd nét la su gia
tang dang ké khoang cach ky nang gitra cac
nhom NLD. Nhitng lao dong tré tudi, thanh
thao cong nghé, ¢ kha nang tw hoc qua nén
tang s6 thuong thich nghi tot véi thay doi,
trong khi nhom lao dong cao tudi hoac co
tham nién lam viéc lau nam lai gdp kho khan
trong viéc tiép can va st dung cdng cu moi.
Chi ¢6 40% NLD trong do tudi tir 55 dén 65 so
httu ky nang sd co ban, trong khi ty 1é nay o
nhom tudi ttr 16 dén 34 1én t6i 80%*. Diéu nay
lam phat sinh hién twong mot b phan NLD
von trudc day duoc danh gia la hoan thanh
tot nhiém vu thi nay lai bi danh gia kém hiéu
qua do khong bat kip yéu cau cong nghé. Néu
khong ¢ co ché hd tro dao tao lai hodc diéu
chinh tiéu chi danh gia phu hop, viéc két luan
ho “thwong xuyén khong hoan thanh cong
viéc” sé mang tinh 4p dat va tiém an nguy co
vi pham phap luat lao dong.

% International Labour Organization, Tldd.

* OECD (2019), OECD skills outlook 2019: Thriving in a
digital world, OECD Publishing, https://doi.org/10.1787/
df80bc12-en.
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Mit khac, tinh trang pho bién hién nay
la nhiéu doanh nghiép trién khai nhanh cong
nghé s trong van hanh nhung cham diéu
chinh hé thong danh gia ndi bo. Theo bao
céo vé tuong lai viéc 1am ctia Dién dan kinh
t€ the gidi nam 2022, hon 67% doanh nghiép
tai ASEAN thtra nhan hé thong danh gia
hiéu qua cong viéc (KPIs) va danh gia nang
lwc hién tai khong do lvong dugc kj nang s6
cOt 16i nhu phan tich d@ liéu, quan tri du an
s0 hay bao mat thong tin®. Cac quy ché danh
gia cong viéc, von la co so phap ly truc tiép
dé thuc hién quyén don phuong cham dut
HDLD theo diém a khoan 1 Diéu 36 BLLD,
hién van gitt nguyén céc tiéu chi ci mang tinh
dinh tinh hodc khong phan anh dung céac ky
nang so thiét yéu trong giai doan mdi. Viéc
thiéu cap nhat nay khong chilam cho quy ché
danh gia mat di gia tri phap ly ma con tao ra
cam nhan thiéu cong bang cho NLD, yéu t&
lam gia tang xung dot va tranh chap tap thé®.

Ngoai ra, chuyén ddi s cling lam thay doi
phuong thitc lam viéc va gidm sat trong doanh
nghiép. Trong khi trudc day, mirc do hoan
thanh cong viéc thuong duoc danh gia thong
qua su hién dién vat ly ca NLD, thoi gian lam
viéc hodc s6 lugng san pham cu thé, thi nay,
nang suat dugc do luwong théng qua cac chi
sO hé thong nhu: Bao cao phan mém, di liéu
thoi gian thwe, kha nang phan hoi truc tuyén...
biéu nay doi hoi hé thdng danh gia can chuyén
sang huéng dinh luong, c6 bang ching dién
tie 10 rang va c6 thé truy xudt. Tuy nhién, néu
NSDLD khong thiét 1ap duoc cong cu do luong
minh bach hodc st dung dit liéu dién tix khong
dtng quy trinh, viéc danh gia khong chi thiéu
khach quan ma con khong du gid tri phap ly dé
lam can ctt xtt Iy quan hé lao dong.

Bo6i canh trén dat ra yéu cau cai cach toan
dién hé thong danh gia hiéu sudt trong doanh
nghiép, ca vé ndi dung, phuong phap va thu
tuc ban hanh. C4c tiéu chi danh gia méi can
dugc xay dung theo hudng phan anh day du
ndng lic thiec hién cong viéc trong moi treong

> World Economic Forum (2020), The Future of Jobs Report
2020, WEF.

¢ Pizzorno, A. (1978), “Political exchange and collective
identity in industrial conflict”, In The Resurgence of Class
Conflict in Western Europe since 1968, Volume 2: Comparative
Analyses, London: Palgrave Macmillan UK, p. 277-298.
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s0, phan biét rd rang gitta nang luc c6 htru
cua NLD va nhting kj nang s6 ma ho chua
dugc dao tao hodc tiép can’. Viéc thiéu Véng
quy dinh nham phan dinh hai nhém nang luc
nay dan dén nguy co hanh vi don phuong
cham dat HPLD cua NSDLD bi xem la phan
biét doi xtr gian ti€p d6i voi nhom lao dong
yéu thé (NLD cao tudi, NLD khuyét tat, NLD
khong c6 diéu kién tiép can va lam chu cong
nghé sg,...). Cé thé thay, chuyén ddi s6 khong
chi la moét yéu t6 ky thuat ma con 1la mot bién
s0 phap ly, can dugc long ghép trong viéc xay
dung, ap dung chinh sach nhan sy mdt cach
chuan tac va phti hop véi phép luat lao dong
hién hanh.

2. Co s6é phap ly va trinh tu, thu tuc
ap dung quyén don phuwong chim dut hop
dong lao dong do nguoi lao dong khong
hoan thanh cong viéc

2.1. Co so phap ly

Diém a khoan 1 Biéu 36 BLLD nam 2019
quy dinh: “NSDLD c6 quyén don phwong chim
dirt HDLD trong truong hop NLD thwong xuyén
khong hoan thanh cong viéc theo HDLD, dwoc xdc
dinh theo tiéu chi danh gid mirc d0 hoan thanh

cong viéc trong quy ché’ ciia NSDLD. Quy ché’

danh gid mirc d hoan thanh cong viéc do NSDLD
ban hanh nhwng phdi tham khdo y kién t6 chirc
dai dién NLD tai co sé doi v6i noi c6 to chire dai
dién NLD tgi co s6”. Quyén don phuwong cham
dit HDLD caa NSDLD 1a biéu hién cu thé cua
quyén quan tri nhan sw, duoc phap luat thira
nhin nham dam bao sy linh hoat va hiéu qua
trong diéu hanh hoat dong san xudt - kinh
doanh. Tuy nhién, day 1a mot quyén han nhay
cam, dé bi lam dung néu khong duoc quy
dinh va ap dung mot cach chat ché. Diém a
khoan 1 Diéu 36 BLLD ndm 2019 ra doi nham
cu thé hoa diéu kién chdm dat HDLD dwa
trén yéu td hiéu sudt lam viéc, dong thoi dat
ra co ché kiém soat thong qua quy ché danh
gid do NSDLD ban hanh va nghia vu tham
van t0 chitc dai dién NLD tai co so.

So v6i quy dinh tai diém a khoan 1
biéu 38 BLLD nam 2012, von chi dung lai ¢
mo ta dinh tinh rang NSDLD ¢6 quyén don

7 UNESCO (2018), Digital competence frameworks for
teachers, learners and citizens, https://unevoc.unesco.org/
home/Digital+Competence+Frameworks.
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phuong cham dut HDLD trong truong hop
NLD “thwong xuyén khong hoan thanh cong
viéc theo HDLD” thi quy dinh tuong tng
trong BLLD nam 2019 da c6 budc tién quan
trong khi yéu cau hanh vi vi pham nay phai
dwoc xac dinh dua trén cac tiéu chi danh gia
cu thé. Nhiing tiéu chi d6 phai duoc thé hién
trong quy ché&€ndi by do NSDLD ban hanh va
qua trinh xay dung quy ché phai tham khao
y kién cta td chic dai dién NLD tai co so
(néu ¢d). biém mdi nay khong chi gép phan
lwong hoéa va minh bach tiéu chi danh gia
ma con giup ki€ém soat viéc ap dung quyén
don phuwong chdm dut HDLD cua NSDLD,
han ché€ tinh trang tuy tién, cam tinh xay ra
dudi thoi ky 4p dung quy dinh cii. Qua do,
quyeén loi cia NLD duwoc bao dam t6t hon,
dong thoi NSDLD ciing ¢6 co so phap ly rd
rang dé€ bao vé quyét dinh ciia minh néu xay
ra tranh chap.

Viéc ap dung diém a khoan 1 Diéu 36
BLLD nam 2019 dé cham dut HDPLD hop
phap doi hoi NSDLD phai dap ting dong thoi
ba yéu t6 co ban sau:

(i) Chitng minh hanh vi “thwong xuyén
khong hoan thanh cong viéc” cua NLD. Viéc
khong hoan thanh cong viéc phan anh nang
liec chuyén mon, thai d6 va y thiec trach nhiém
ctia NLD trong qua trinh thuc hién nghia vu
lao dong. Tuy nhién, dé€ dwoc coi la can c
hop phap cho NSDLD don phuwong chim
dit HDLD, hanh vi nay phai mang tinh chat
thuwong xuyén. Cac BLLD trude day khong
quy dinh cu thé van dé nay trong ndi dung
diéu luat ma chi huéng dan thong qua céc
van ban dudi luat*®. BLLD ndm 2019 da khac
phuc diém han ché nay bang cach phap dién
hoéa quy dinh trong cac van ban huéng dan
trude day vao diém a khoan 1 Biéu 36. Theo
do, tiéu chi xdc dinh hanh vi thwong xuyén
khong hoan thanh cong viéc phai dwoc quy
dinh r6 rang trong quy ché noi bd ctia don vi
st dung lao dong. Cach ti€p can nay la hop

8 Khoan 1 Diéu 12 Nghi dinh s8 05/2015/ND-CP ngay
12/01/2015 ctia Chinh phu quy dinh chi tiét va hudng
dan thi hanh mét s6 noi dung cua BLLD.

® Khoan 1 Diéu 12 Nghi dinh s6 44/2003/ND-CP
ngay 09/5/2003 cta Chinh phu quy dinh chi tiét va
huéng dan thi hanh mot s§ diéu cta BLLD vé hop
do6ng lao dong.
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ly va can thiét, boi 1é mdi doanh nghiép co
nhiing ddc thu riéng vé linh vuc hoat dong, to
chtic san xuat, phan cong lao ddng va yéu cau
cOng viéc dan dén viéc thiét lap mo ta cong
viéc, quy trinh ky thuat va tiéu chi danh gia
hiéu qua cong viéc khong hoan toan giong
nhau gitta cac don vi'’. Khai niém “thuong
xuyén” khong duoc dinh nghia cu thé trong
BLLD nam 2019. Tuy nhién, vé mat phap ly,
thuat nglt nay thuong dwoc hiéu la hanh vi
vi pham ldp di ldp lai, c6 tinh hé thong va gay
anh huong tiéu cuc dén hiéu qua cong viéc
trong mot khoang thoi gian nhat dinh. Phan
tich cac ban an cho thay, Toa an thuong xem
xét hanh vi nay duwdi nhiéu khia canh, bao
gom murc do lap lai, tinh hé thong ciing nhu
mttc dO nghiém trong ctia hau qua do viéc
khong hoan thanh nhiém vu gay ra'’.

(i1) Tiéu chi danh gid mikc do hoan thanh cong
viéc dwoc quy dinh trong quy ché’do NSDLD ban
hanh. Day la diém then chét trong ciu triac diéu
luat. BLLD nam 2019 quy dinh chi khi c6 tiéu
chi cu th€ minh bach, dugc ban hanh dwdi
dang quy ché danh gia mtc d6 hoan thanh
cong viéc thi viéc don phuong cham dat HDLD
m&i c6 co sé phap ly vitng chic. Cac tiéu chi nay
can phan anh dac thu cong viéc, c6 kha nang
do luong. Quy ché nay khong phai 1a ndi quy
lao dong, do d6 khong bat budc phai dang ky
véi co quan nha nudce theo Diéu 119 BLLD nam
2019. Tuy nhién, trong thuc tién, néu ndi dung
danh gia duoc tich hop vao ndi quy lao dong thi
quy dinh d6 phai thire hién tha tuc dang ky va
cong khai theo quy dinh tai Diéu 121 BLLD ndm
20192 Ddc biét, dé bao dam tinh hgp phap khi
stt dung tiéu chi nay lam can ctt don phuong
cham dut HDLD, NSDLD phai chiing minh
r.%mg NLD da duogc phd bién, tiép can va cd co
hoi thiee hién dung cac tiéu chi trong quy ché®.

(iii) C6 tham khdo y kién t6' chirc dgai dign NLD
tai co so (néu c6). Tham khao y kién t6 chie dai

10 Nguyén Hitu Chi, Nguyén Van Binh (2021), Binh lugn
khoa hoc BLLD nam 2019, Nxb. Tw phap, Ha Noj, tr. 112.

I Cac ban an: Ban an s 01/2021/LD-PT ngay 20/9/2021
ctia Toa 4n nhan dan tinh Thtta Thién Hué Ban 4n
s8 35/2022/LD-ST ngay 28/10/2022 ctia Toa &n nhan dan
Quan 7, Thanh ph& H6 Chi Minh; Ban &n s6 01/2022/LD-ST
ngay 19/4/2022 ctia Toa an nhan dan tinh Thita Thién Hué.

12 Nguyén Hiru Chi, Nguyén Van Binh, Tldd, tr. 112.

13 Piéu 43 Nghi dinh s& 145/2020/ND-CP.
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dién NLD tai co sd (néu cd) la mot diéu kién vé
thu tuc bét budc trong qua trinh xay dung quy
ché danh gid muc d6 hoan thanh cong viéc. Du
khong yéu cau su dong y, viéc tham van to chire
cong doan nham bao dam nguyén tic dan cha
va ngan ngtra nguy co ban hanh tiéu chi mang
tinh 4p dat hodc thién vi. Tham van khong thuc
hién hinh thitc, ma phai c6 bién ban, tai liéu
chitng minh'. Day la co s¢ phéap ly quan trong
gitp NSDLD bao vé quyét dinh ctia minh néu
phat sinh tranh chdp. Viéc khong tham khao y
kién hodc khong ¢ tai liéu chiing minh tham
vén c6 thé dan téi hau qua phap ly nhu quy ché
bi tuyén vo hiéu, quyét dinh don phuwong chdm
dit HDLD bi tuyén trai phap luat. Nhw vay, yéu
cau tham van khong chi bao dam tuan thu phap
luat, ma con gop phan duy tri quan hé lao dong
hai hoa, on dinh trong doanh nghiép.

2.2. Trinh ty, thu tuc

Can ctt quy dinh tai diém a khoan 1
biéu 36, Diéu 45, Diéu 48 BLLD nam 2019 va
Nghi dinh s6 145/2020/ND-CP ngay 14/12/2020
ctia Chinh phti quy dinh chi tiét va huéng dan
thi hanh mdt sd diéu cua BLLD vé diéu kién
lao dong va quan hé lao dong (Nghi dinh so
145/2020/ND-CP), NSDLD can tuan thu day
da toi thiéu 06 budc sau d€ dam bao viéc don
phuong chdm dut HDLD la hop phap:

Budc mot, xdy dung va ban hanh quy ché
danh gid mitc do hoan thanh cong viéc. Truede
khi ban hanh, NSDLD phai t6 chtrc d6i thoai
tai noi lam viéc véi to chitc dai dién NLD tai co
sO (néu c9). Trong d6, NSDLD ¢6 trach nhiém
gui van ban néu rd ndi dung can tham khao
tdi dai dién NLD. Céc dai dién NLD t0 chiec
1ay y kién cua NLD ma minh dai dién va tong
hop thanh véan ban phan hoi. Truong hop ndi
dung lién quan dén quyén lgi ctia lao dong nit,
can bao dam viéc 1ay y kién cua d6i twong nay.
Sau khi nhan dwgc y kién, NSDLD t6 chiic d6i
thoai, trao doi, tham van, chia sé thong tin vé
ndi dung du kién ban hanh. Bién ban d6i thoai
phai dwoc lap, co chit ky ctia dai dién cac bén
va duoc luu trit theo quy dinh. Trong thoi han
03 ngay lam viéc ké ttr khi két thuc d6i thoai,
NSDLD phai cong bd cdng khai nhitng noi
dung chinh tai noi lam viéc. Dong thoi, td chic

4 Piéu 41 Nghi dinh s6 145/2020/ND-CP.
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dai dién NLD c6 trach nhiém phé bién cac ndi
dung nay dén NLD la thanh vién'.

Buéc hai, tién hanh danh gia va xac minh
viéc NLD khong hoan thanh cong viéc. Viéc
danh gia phai dua trén quy ché da duoc ban
hanh. Ca nhan hoac bd phéan c6 thdm quyén
trong doanh nghiép lap bién ban ghi nhan
cu thé hanh vi khong hoan thanh nhiém vu
cua NLD theo dinh ky va luu trit day du ho
so chiing minh. Cac tai liéu c6 thé bao gom:
Bang cham diém, bién ban hop danh gi4, bao
cao cong viéc, nhan xét chuyén mon, thong
bado nhic nho hodc canh bao bang van ban'.
Truong hop can thiét, cd thé moi dai dién to
chtrc cong doan tai co so cung tham gia dé
tang tinh khach quan, xac thyc ctia ho so.

Buwoc ba, thyc hién nghia vu thong bao
truede cho NLD vé viéc don phuong cham dut
HDLD theo quy dinh". Viéc thong bao phai
duwoc thuc hién b?mg van ban, gui dén NLD
trong thoi han t6i thi€éu 1a 45 ngay doi véi
HDLD khong xac dinh thoi han va 30 ngay
d6i véi HPDLD xac dinh thoi han. N§i dung
thong bao can néu ro ly do, can ct phap ly va
thoi diém du kién cham dut HDLD.

Burée bon, sau khi thoi han bdo trrede két
thac, NSDLD ban hanh van ban thong bao
chinh thitc vé viéc chdm dit HDLD, thé hién
rd rang can ct phap ly, ly do va thoi diém
cham dut’®. Thu tuc nay dwgc thuwc hién nham
bao dam tinh minh bach va tuan thu trinh tw
phap luat.

Buwéc nam, ra quyét dinh don phuong
cham dut HDPLD. Quyét dinh nay la van
ban ndi bo chinh thitrc, xac lap viéc cham
dit HDLD vdéi NLD, la co s& dé thuwc hién
cac budc tiép theo lién quan dén thanh toan
quyeén loi va hoan tat thu tuc chdm dut quan
hé lao dong.

Bu6c siu, thuc hién day da cac nghia vu
tai chinh va hanh chinh khi chdm dét hop
dong. Trong thoi han 14 ngay lam viéc ké tir

15 Khoan 4 Diéu 39 Nghi dinh s& 145/2020/ND-CP.

16 Huéng dan s 33/HD-VKSTC cua Vién kiém sat nhan
dan t6i cao ngay 08/11/2022 huéng dan mot s6 ndi dung
co ban trong cong tac kiém sat viéc giai quyét cac tranh
chédp lao dong ca nhan.

17 Khoan 2 Diéu 36 BLLD nam 2019.

18 Pigu 45 BLLD nam 2019.
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ngay chdm dut hop dong, NSDLD phai thanh
toan day du tién luwong, tro cap thoi viéc (néu
0), cac khoan phu cdp va thuc hién xac nhan
thoi gian dong bao hiém xa hoi, bao hiém that
nghiép. Pong thoi, phai tra lai cho NLDP cac
gidy to goc (néu NSDLD c6 giw)". Viéc cham
hodc khong thuc hién ding nghia vu nay co
thé phat sinh thém trach nhiém boi thuong va
xtt ly vi pham hanh chinh.

3. Nhitng van dé phap ly phat sinh trong
thuc tién 4p dung

3.1. Vian dé vé tinh phdp 1y cia quy ché
danh gid

biém a khoan 1 biéu 36 BLLD nam 2019
yéu cau NSDLD khi xay dung quy ché€ danh gia
mtutc o hoan thanh cong viéc phai tham khao y
kién ctia t0 chirc dai dién NLD tai co s& (néu cd).
bay la diéu kién mang tinh tha tuc, phan anh
nguyén tac dan cht trong quan hé lao dong hién
dai, dong thoi nham thiét lap mot co ché kiém
soat htru hiéu doéi vdi viéc ban hanh cac tiéu chi
danh gia c6 nguy co thién léch, cht quan hoac
bi lam dung. Tuy nhién trén thuc t€, hiéu luc
rang budc va chat luong thuc thi quy dinh nay
con nhiéu han ché.

Thir nhit, thuc trang nhiéu doanh nghiép,
dacbiét la cac doanh nghiép siéu nhé (dudi 10
lao dong) chua thanh 1ap t6 chirc cong doan
hay bat ky t6 chirc dai dién NLD nao tai co so.
Theo s6 liéu thong ké dén cudi nam 2024, ca
nudc ¢6 11.851.612 doan vien va 127.357 cong
doan co s6®, trong khi tong s6 NLD ttr 15 tudi
trd 1én 1a khoang 53,2 triéu nguoi?'. Diéu nay
cho thady moét bo phan 16n NLD, chu yéu trong
khu vyc phi chinh thitc va cac doanh nghiép
nho van chwa duoc bao vé bdi mot td chite
dai dién hop phap. Thuc tién xét xt hién hanh
ghi nhan rang nghia vu tham khao y kién t&
chitc dai dién NLD chi dwoc dat ra khi to chiec
nay thuc sy ton tai tai noi lam viéc; néu khong
c6, NSDLD khong bi rang budc boi yéu cau
tham van?.

¥ Piéu 48 BLLD nam 2019.

% Cong doan Viét Nam (2024), Tai ligu Bdo cio nhanh két qua
Dai hi Cong doan Vigt Nam Iin thir X111, nhiém ky 2023 - 2028.
2 Cuc Thong ké - Bo Tai chinh (2024), Théng cdo bdo chi vé
tinh hinh lao dong, viéc lam quy IV va ndm 2024.

2 Toa an nhan dan tinh Hung Yén (2024), Bin dn vé tranh
chap don phiwrong chiam dirt HDLD s6'02/2024/LD-PT.
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Thit hai, trong nhiéu doanh nghiép, déc
biét la 6 khu vire te nhan va cadc doanh nghiép
nho va vira, qud trinh tham van thuong bi don
gian hoa, chi dirng lai ¢ hinh thitc thong bao
hodc 1dy y kién mot cach chiéu 1§, thiéu bién
ban hoac tai liéu chitng minh. Viéc khong c6
minh chiing rd rang cho thay tinh hinh thiec
trong thuc hién nghia vu tham van, qua dé
tiém an nguy co tranh chap phéap ly khi c6
khiéu kién tir phia NLD.

Thit ba, ngay ca trong nhiing doanh
nghiép cé td chirc dai dién NLD, hoat dong
cua to chitc nay (thuong la cong doan co s0)
nhiéu khi van mang tinh hinh thtrc, thiéu
thuc chat va doc lap trong mdi quan hé voi
NSDLDZ. Sy yéu kém vé vi thé va nang luc
phan bién dan dén co ché tham van khong
phéat huy duoc vai tro kiém soat quyén luc,
lam giam hiéu qua bao vé quyén loi NLD tir
bén trong doanh nghiép.

Thir tw, khung phap ly hién hanh chua
quy dinh rd hau qua phap ly trong treong
hop NSDLD khong thuec hién hodc thirc hién
khong dang quy trinh tham van. Do nghia vu
“tham khao y kién” khong doi hoi su dong
thuan tir td chitc dai dién NLD, nhiéu NSDLD
c6 xu hudng phdt 10 budc nay ma khong gdp
tro ngai phap ly tttc thoi. Tuy nhién, khi phat
sinh tranh chap, Toa an cd thé xem viéc khong
tham van la vi pham nghiém trong vé tha tuc,
dan dén nguy co quy ché danh gid muc do
hoan thanh cong viéc bi tuyén vo hiéu toan bo.

Thir ndm, trong b6i canh chuyén doi s,
nhtng han ché vé nang luc thuc chat cua to
chttc dai dién NLD tai co sé ngay cang boc
16 rd. Viéc gop y, phan bién cac quy ché ndi
bd, ddc biét la quy ché danh gia hiéu suat lao
dong doi hoi hiéu biét nhat dinh vé cac tiéu
chi ky thuét, cong nghé va nhiing yéu cau méi
do qua trinh s hoa dat ra. Tuy nhién, phan
16n cong doan co sé hién nay van van hanh
theo mo hinh truyén thong véi nang luc tiép
can cong nghé, phan tich chinh sach va danh

% Nguyén Hoang Mai, Nguyén Thi Ngoc Tu (2025), Ting
cwong nang lwc tiép cin thong tin cia NLD: Goc nhin tir nganh
Dét may Viét Nam, https://laodongcongdoan.vn/tang-
cuong-nang-luc-tiep-can-thong-tin-cua-nguoi-lao-dong-
goc-nhin-tu-nganh-det-may-viet-nam-110803.html,  truy
cap ngay 15/6/2025.
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gia hiéu qua lao ddng con han ché. Hé qua
la qua trinh phan bién thi€u chiéu sau, khong
tao ra doi trong chuyén mon can thiét, khién
co ché tham van tré nén kém hiéu qua. Vé lau
dai, diéu nay anh huong dén tinh minh bach,
cong bang trong quan hé lao dong ciing nhuw
anh hudng téi niém tin ctia NLD vao vai tro
dai dién va bao vé quyén loi ctia td chitc cong
doan tai co so.

3.2. Vin dé vé tinh khdch quan cua quy
ché ddnh gid

Trong b6i canh moéi truong lao dong
chiu tdc dong manh mé ctia qua trinh
chuyén d6i so, viéc xay dung hé thong KPIs
khong chi la yéu cau quan tri ndi bd, ma con
la mot nhiém vy c6 y nghia phap ly quan
trong, dac biét trong cac truong hop NSDLD
vién dan két qua danh gia lam cin ct don
phuwong cham dat hop HDLD. Véan dé dat
ra la quy ché& danh gia cong viéc trong boi
canh moi phai dap ¢ng dwoc yéu cau kép:
(i) Phan anh dung ban chat va yéu cau cong
viéc moi phat sinh tir chuyén d6i so, va (ii)
dam bao tinh khoa hoc, khach quan, minh
bach va cé thé kiém ching vé mat phap
ly. Trai véi cac mo hinh danh gia truyén
thong von chu yéu dua vao nang suat lao
dong va thoi gian lam viéc, quy ché danh
gia trong thoi dai sO can tich hop cac tiéu
chi méi lién quan dén nang luc s6 ciia NLD
nhw kha nang van hanh phan mém chuyén
mon, mirc do thich tng véi thay doi cong
nghé, nang lwec tuong tac trén nén tang s va
hiéu qua 1am viéc tir xa*. Thyec tién ghi nhan
xu hudng pho bién la viéc cac doanh nghiép
xay dung hé thong tiéu chi mang tinh trtru
tuong va dinh tinh cao, st dung cac cum ttr
nhu “tu duy do6i méi”, “kha nang thich tng
véi cdng nghé”, hay “tinh than hoc hoi chu
dong” dé mo ta tiéu chi ddnh gia cong viéc.
Du day la nhitng nang lwc pht hop véi yéu
cau cua thi treong lao dong hién dai nhung
néu khong duoc luong hda cu thé thong qua
cac chi s6 hanh vi, dau ra cong viéc hodc tiéu
chudn danh gid ro rang, thi nhiing tiéu chi
nay dé dan dén dién giai tuy tién, phu thudc

% Nguyén Anh Théi, Lé Ngoc Giang, “Do ludong va danh
gia hiéu qua qua trinh chuyén doi s6 doanh nghiép
Viét”, Tap chi Thong tin va Truyén thong, s6 5/2023.
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vao cam nhan cht quan ctia nguoi danh gia.
Trong diéu kién do, viéc st dung két qua
danh gia lam can ¢t don phuwong chdm dét
HDLD c6 thé bi Toa 4an bac bé do thiéu co sd
phap 1y cu thé va minh bach®. Ngoai ra, mot
hé thong KPIs thi€u tinh lwong hda va minh
bach con tiém an nguy co bi lam dung nhu
mot cong cu hop thitc hoa hanh vi phan biét
doi xtr voi NLD.

Tk gbc do phap ly, viéc thiéu tiéu chi
danh gia ro rang hodc thiét k&, ap dung hé
thong danh gia khong hop ly cd thé khién
NSDLD mat can c¢ dé don phuong cham
dit HDLD. Trong nhiéu treong hop, Toa an
c6 thé tuyén hanh vi don phuwong cham dut
HDLD la trai phap luat theo Diéu 39 BLLD
ndm 2019 néu nhén thdy cac tiéu chi danh
gia ma NSDLD st dung lam can ct khong rod
rang, minh bach hodc khong duwoc thiec hién
dang trinh ty thu tuc. Nhu vay, xay dung
quy ché danh gia trong bdi canh chuyén do6i
s0 khong don thuan la mot hoat dong quan
tri n6i bd ma con la ndi dung mang tinh phap
ly quyét dinh dén tinh hop phap ctia hanh
vi don phuong cham dit HDLD. Moi sai sot
trong thiét k& hodc thuc hién quy ché nay
déu c6 thé dan dén rui ro phap ly dang ké
cho phia NSDLD.

3.3. Vin dé vé yéu t6 “thuong xuyén”
trong béi canh chuyén doi s6

Khdi niém “thwong xuyén khong hoan
thanh cong viéc” tai diém a khoan 1 Diéu 36
BLLD nam 2019 la can c& phap ly dé NSDLD
don phwong cham dut HDLD. Viéc sit dung
cum tir “thuwong xuyén” thay vi quy dinh
mot thoi han ¢6 dinh thé hién chu dich lap
phap nham trao quyén linh hoat cho NSDLD
cho phép médi don vi duoc quy dinh cu thé
trong quy ché ndi bo nhu thé nao la “thuong
xuyén”, phu hop véi dac thu nganh nghé, co
cau to chic, quy trinh lam viéc va yéu cau
cong viéc tai doanh nghiép. Tuy nhién, chinh
su linh hoat d6 lai dan dén nguy co tuy tién
trong ap dung va tro thanh diém gay nhiéu
tranh cai trong thuc tién xét xtr cdc vu tranh
chdp lao dong.

» Toa an nhan dan cdp cao tai Ha Noi (2021), Bdn dn vé
tranh chdp don phirong cham dirt HDLD s6'03/2021/LD-PT.
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Truéc day, phap luat tiing cé huéng dan
dinh luong tuwong dodi rd rang vé khai niém
“thuong xuyén khong hoan thanh cong viéc”.
Khoan 1 Diéu 12 Nghi dinh s6 44/2003/ND-
CP ngay 09/5/2003 ctia Chinh pht quy dinh
chi tiét va hudng dan thi hanh mét s6 diéu
cua BLLD vé HDLD (da hét hiéu luc) quy
dinh: “NLD thwong xuyén khong hoan thanh
cong viéc theo HDLD la khong hoan thanh dinh
murc lao dong hodc nhiém vy dwoc giao do yéu to
chit quan va bj lgp bién ban hodc nhic nhé bang
vin ban it nhat hai [an trong mgt thang, ma sau do
van khong khic phuc”. Quy dinh nay tirng déng
vai tro quan trong trong viéc xac dinh tiéu chi
cu thé, minh bach gitp NSDLD ¢6 can ct o
rang khi ap dung quyén don phuong cham
dit HDLD. Hién nay, tiéu chi dinh lwong néu
trén khong con duoc ké thira trong BLLD nam
2019 hodc cac van ban hudng dan thi hanh.
Viéc khong quy dinh thoi gian cu thé hay tan
suat rd rang vé yéu t6 “thuong xuyén” khién
NSDLD gap kho khan trong viéc chitng minh
tinh hgp phap cta quyét dinh don phuong
chdm dut HDLD. Diéu nay khong chi lam
suy giam tinh dy doan cua phap luat, ma con
khién cac quyét dinh xt 1y ky luat dé bi Toa
an bac bo néu khong bao dam day du ho so,
quy trinh hodc néu quy ché€ danh gid thi€u ro
rang, thi€u minh ching thuyét phuc.

Trong boi canh chuyén d6i s, dac trung
boi su bién dong nhanh chéng vé cong nghé,
quy trinh lam viéc va yéu cau ky nang, viéc
dién giai yéu t6 “thuong xuyén” trd nén dac
biét nhay cam. NLD can c6 thoi gian thich
nghi v6i hé thong ky thuat méi, phan mém
chuyén moén hoac phwong thirc lam viéc tryec
tuyén, do d6 khong thé danh gia hiéu suat
lao dong mot cach mdy moc trong thoi gian
quéa ngan. Néu NSDLD vdi vang can ct vao
két qua cong viéc trong mot vai thang, mot
vai quy sau khi thay doi cong nghé dé két
luan NLD “thuong xuyén khong hoan thanh
nhiém vu” thi d6 1a cach ti€p can thiéu co sd
khoa hoc, trai véi tinh than bao vé quyeén loi
ctia NLD va nguyén tic nhan dao ctia phap
luat lao dong hién dai. Thuc tién xét xt cho
thay Toa an thuwong danh gia toan dién qua
trinh lam viéc cia NLD, bao gom hiéu suat
trudc va sau thoi diém thay doi cong nghé,
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tinh chét cong viéc, mic do hd tro, dao tao,
huéng dan ctia NSDLD ciing nhu ndi dung
quy ché danh gia duwoc ban hanh. Trong diéu
kién chuwa c6 huéng dan chi tiét vé yéu t&
“thueong xuyén”, cac bén trong quan hé lao
dong, dac biét 1a NSDLD can than trong trong
viéc xay dung tiéu chi danh gia va luu trix
day du ho so, bang ching d& dam bao tinh
hop phép va kha ndng bao vé quyét dinh cua
minh trudc co quan c6 tham quyén.

3.4. Vin dé vé nghia vu chitng minh cia
nguoi sit dung lao dong vé viéc di dao tao va
hé tro nguoi lao dong

Trong thoi ky chuyén d6i cong nghé
manh mé hién nay, mot trong nhitng khia
canh quan trong nhung chwa dwoc phap
luat quy dinh thanh nghia vu r6 rang, do la
viéc dao tao hodc ho tro NLD thich tng voi
yéu cau thay do6i cong viéc trudc khi don
phuong cham dat HDLD. BLLD nam 2019
mac du khong dat ra nghia vu cu thé doi
voi NSDLD trong trueong hop NLD khong
hoan thanh céng viéc, nhung ham y vé trach
nhiém dao tao lai c¢é thé duoc suy luan tw
Diéu 42 va Diéu 44 cua BO luat. Cu thé, khi
doanh nghiép cé sy thay ddi co cau, cong
nghé hodc vi ly do kinh té anh hudong dén
viéc lam cua NLD, NSDLD phai xay dung
phuong an st dung lao dong, trong do bao
gom ca ndi dung vé dao tao lai dé bd tri
cong viéc phu hop cho NLD.

Du diéu khoan nay khong ap dung truc
tiép cho truong hop don phuong chdm dut
HDLD theo diém a khoan 1 Diéu 36, nhung
trong boi canh hién nay, khi yéu cau cong viéc
thay d6i nhanh chéng va lién tuc, ranh gidi
gitta khong hoan thanh cong viéc va khong duwoc
tao diéu ki¢n thich nghi véi cong viéc tré nén mo
nhat. Viéc NSDLD khong ching minh dwoc
rﬁng ho da hd tro, huwéng dan hoic dao tao
NLD dé thich ting véi cac yéu cau cong viéc
moi (ddc biét lién quan dén ky nang s6, phan
mém moi, quy trinh tw dong hda...) c6 thé bi
coi la chua thue hién day du thién chi va trach
nhiém trong quan hé lao dong. Do d6, mdc du
khong dwoc ludt héa nhue mot nghia vu doc
lap, viéc dao tao lai NLD can duoc nhin nhan
nhu moét yéu cau mang tinh ngam dinh, bat
budc vé mit thuc tién va dao dic.

s4 Khoahoc Kiémsat

4. Kién nghi hoan thién phap luat vé
van dé don phwong chaim dut hop dong do
nguoi lao dong khong hoan thanh cong viéc

Thir nhat, doi véi NSDLD

NSDLD can chu dong ra soat va hoan
thién quy ché€ danh gia mtc d6 hoan thanh
cong viéc, trong d6 bao dam cdc tiéu chi danh
gia phai cu thé, dinh luong, phu hop véi dac
diém ttng vi tri viéc lam va c6 tinh dén yéu
cau ky nang s6 trong boi canh chuyén doi
cong nghé. Trudce khi 4p dung quyén don
phuong cham dut HDLD, NSDLD c¢6 trach
nhiém chiing minh ré“mg ho da thuc hién day
du cac bién phép ho trg, bao gom hudéng dan,
dao tao lai va tao diéu kién d&€ NLD thich nghi
vOi yéu cau moi. Bong thoi, can thiét lap co
ché hd tro riéng ddi véi nhom lao dong yéu
thé nhu ngwoi 16n tudi, nguoi khuyét tat hodc
nguoi khong c6 diéu kién ti€p can cong nghé,
nhdm bao dam nguyén tic khong phan biét
doi x& va bao vé quyén viéc lam trong moi
treong s6 hoa.

Thit hai, o1 v6i to chikc dai dién NLD tai co s

T& chic cong doan can thuc hién dung
vai tro la chu thé tham van va bao vé quyén
loi NLD thong qua viéc nang cao nang luc
phan bién chinh sach néi by, ddc biét doi véi
cac quy ché& danh gia cong viéc c6 yéu td ky
thuat, cong nghé. Trong bdi canh chuyén doi
s0, cong doan phai chu dong xay dung dé
xuat, gop y cu thé, trén co s phan tich phap
luat va thuec tién lam viéc. bong thoi, can t6
chtrc cc dién dan d4i thoai dinh ky gitta NLD
va NSDLD vé cac van dé phat sinh tir 4p dung
cong nghé, qua d6 gép phan on dinh quan hé
lao dong va giam thiéu xung dot trong ndi bd
doanh nghiép.

Thir ba, d6i voi co quan Idp phdp

Can xem xét stra d6i, b6 sung BLLD va
cac van ban huéng dan thi hanh theo huéng
quy dinh rd hon diéu kién 4p dung can cw
“thuong xuyén khong hoan thanh cong viec”,
bao gom ca tiéu chi dinh luwong tdi thiéu va
khung thoi gian hop ly d€ bao dam tinh duw
dodn va minh bach phap ly. Bén canh do, nén
luat hoa nghia vu t6 chiec dao tao lai NLD
trede khi thuwe hién cac hinh thic cham dit
HDLD lién quan dén thay doi cong nghé hodc
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quy trinh lam viéc. Ngoai ra, viéc dwra nguyén
tic bao vé nhém lao dong yéu thé vao quy
dinh phap luat mot cach rd rang, tranh chi
hiéu theo tinh than nhan dao la rat can thiét,
nham cung ¢S co ché kiém soat quyén luc
trong quan h¢ lao dong hién dai.

Thir tw, doi voi co quan hanh phdp

Can ban hanh huwéng dan ky thuat vé
viéc xay dung quy ché danh gid cong viéc
trong doanh nghiép, mau tham van cong
doan, quy trinh t6 chitc dao tao lai va cac tiéu
chi xac dinh hanh vi “khong hoan thanh cong
viéc”. Pacbiét, trong boi canh sd hoa, co quan
c6 thdm quyén can chu tri xay dung co so di
liéu qudc gia va khung tiéu chuan danh gia
nang liec lao dong s6 theo ting linh vire nghé
nghiép. Day sé la co s6 dé NSDLD va NLD
tham khao trong qua trinh xay dung, thuec thi
hé théng danh gia hiéu suat. Pong thoi, can
tang cuong thanh tra, kiém tra viéc thuc hién
quy dinh phép luat vé don phwong cham dut
HDLD trong cac doanh nghiép dang ap dung
cong nghé méi nham kip thoi phat hién, ngan
ngtta hanh vi tuy tién, c6 nguy co vi pham
quyeén loi NLD.

Thir ndm, doi véi co quan tw phdp

Can phat trién hé thong an 1¢é hodc ban
hanh huéng dan 4p dung thdng nhat lién quan
dén cac tranh chap vé don phuong chdm dut
HDLD do khong hoan thanh cong viéc, ddc
biét trong cac truong hop cd yéu td cong nghé
mai hodc thay doi nén tang lam viéc. Khi xét
xtt, Toa an can danh gia toan dién thién chi
va trach nhiém cua NSDLD, bao gom viéc co
dao tao lai NLD, c6 h tro thich nghi véi thay
doi, va ¢ ap dung quy trinh danh gia c6 minh
bach hay khong. Viéc tiép can vu viéc dudi
g6c do can bang loi ich va phu hop véi béi
canh cdng nghé sé goép phan nang cao chat
lwgng giai quyét tranh chdp va bao dam cong
bang cho cac d&i tuong lién quan.

Két luan

Trong bdi canh chuyén d6i s6 dang
lam thay d6i can ban phuwong thuc t6 chire
lao dong va yéu cau vé nang luc lam viéc,
viéc 4p dung quy dinh tai diém a khoan 1
Diéu 36 BLLD nam 2019 can duoc thwc hién
mot cach can trong, trén co so hé thong danh
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gia hiéu qua cong viéc duoc xay dung bai
ban, khach quan, c6 thé kiém chiing, minh
bach va phu hgp véi dac diém cua cdng viéc
trong moi truong s6 hoa. Viéc van dung
can ct “thuong xuyén khong hoan thanh
cong viéc” khong thé tach roi voéi viéc yéu
cau hoan thién khung phap ly, ddc biét 1a
cac hudng dan ky thuat vé thiét 1ap tiéu chi
danh gi4, quy trinh tham van va nghia vu ho
trg dao tao lai. Pong thoi, trong diéu kién
phap ludt con khoang tréng, vai tro cua Toa
an trong viéc dién giai va kiém soat viéc thuc
thi quyén don phuong chdm dut HDLD tro
nén ddc biét quan trong nhim bao dam tinh
hop phép, hop 1y va cong bang trong ting
treong hop cu thé./.
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