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phuc hoi, hé thong xi lj t9i pham kinh té chuyén sdau, két hop hinh sy va dan sy chdt ché...
nham ting tinh nhin dao, hi¢u qud va phuc hoi tai san cho nguoi bi hai.

Tir khéa: Chinh sdch hinh phat; nhém ti chiém doat tai san; phdt ludt hinh sy

Ngady nhdn bai: 22/4/2025; Bién tdp xong: 10/8/2025; Duyét dang: 20/8/2025

IMPROVING SENTENCING POLICIES
FOR PROPERTY APPROPRIATION OFFENSES IN VIETNAM
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appropriation offences under Vietnamese Penal Code; identifies shortcomings and conducts
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1. Khai quat vé chinh sach hinh phat
hién hanh d6i véi nhom toi chiém doat
tai san ¢ Viét Nam va mot s6 qudc gia trén
thé giGi

1.1. Khai quat chinh sdch hinh phat hién
hanh d6i v6i nhém tdi chiém doat tai sdan &
Viét Nam

CSHP d6i vdi nhom toi CDTS la mot
bd phan cau thanh ctia chinh sach hinh sy,
phan anh dinh hudéng, quan diém va cac
bién phap cu thé ctia Nha nudc trong viéc
xac dinh, lga chon, 4p dung va phat trién
cac hinh thitc, mc do, diéu kién va co ché
thuce hién hinh phat d6i véi nguoi pham
toi CDTS nham dat dwoc cdc muc tiéu tring
tri, gido duc, cai tao va phong ngtra tdi pham.

CSHP d6i v6i nhom tdi CDTS ¢6 cac yéu
t6 cau thanh: (1) Tinh dinh huéng tu twong
— phép ly: Thé hién cadch Nha nudc nhin
nhan vé vai tro, ban chat ctia hinh phat, 1a
cong cu cudng ché, tring tri hay la phuong
tién phuc hoi - tai hoa nhap. Diéu nay phan
énh tu tuong nhan dao, cong bang, nghiém
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minh, phong ngtra tong quat va ddc biét.
(2) Hé thdng cac hinh thic va mie dd hinh
phat nhu: loai hinh phat (t& hinh, tu c6 thoi
han, cai tao khong giam gitt, phat tién, cam
dam nhiém chtic vu...) va cach xac dinh muc
hinh phat (mtec t6i thiéu, t6i da, tinh tiét tang
ndng, giam nhe...). Diéu nay ndi lén chinh
sach nhan dao hay trting phat cia mot qudc
gia. (3) Co ch€ va diéu kién 4p dung hinh
phat bao gom: cach thic tuyén an, thi hanh
an, giam 4an, mién chap hanh hinh phat...
CSHP hién dai dé cao viéc ca thé hda hinh
phat d€ phu hop v6i nhan than nguoi pham
t6i. (4) Muc tiéu hwéng dén: Khong chi nham
trieng tri ma con ran de, gido duc, cai tao va
tai hoa nhap cong dong. CSHP tién bo ngay
cang chu trong dén viéc phuc hoi cong ly va
bao vé quyén con nguoi.

O Viét Nam, CSHP d6i vdi nhom toi
CDTS hién hanh duoc thé hién trong hé
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thong phap luat hinh sg, phan anh tu tudng
nhan dao, cong bang, nghiém minh, phong
ngtra tong quat va ddc biét, dé cao viéc ca
thé hoa hinh phat va c¢6 muc tiéu hudng
dén nhdm giao duc, cai tao va tai hoa nhap
cong dong, dong thoi chu trong dén viéc
phuc hdi cong ly va bao vé quyén con nguoi.
Tuy nhién, CSHP d6i véi nhom toi CDTS
& nudc ta trong mdi giai doan lich st khac
nhau c6 nhiing yéu td cdu thanh va muc tiéu
khac nhau, phu hop véi diéu kién chinh tri,
kinh t& xa hoi trong mdi giai doan. Cu thé:
B0 luat Hinh sy nam 2015, stta d6i cac nam
2017, 2025 (goi tit 1a BLHS nam 2015) da c6
nhiéu diém mdi, thé hién tinh than dé cao
hiéu qua phong ngtra va tinh hwdéng thién
trong viéc xtt ly nguoi pham t0i; ton trong
va bao dam thuec thi cac quyén con nguoi,
quyén céng dan duoc ghi nhan trong Hién
phap nam 2013". Nhom t6i CDTS duoc quy
dinh trong Chuwong XVI BLHS nam 2015
duoc cau tric véi nhiéu khung hinh phat
tang dan, chu yéu dwa vao gid tri tai san bi
chiém doat lam tiéu chi chinh. CSHP d6i véi
nhom t6i CDTS trong phéap luat hinh su hién
hanh, dwoc quy trong BLHS nam 2015 (stra
ddi, bd sung cac nam 2017, 2025), tir Diéu 168
dén Diéu 176. CSHP do6i véi nhom toi nay
phan anh quan diém bao vé quyén sd hitu,
dong thoi phan hoa trach nhiém hinh sy tuy
theo gia tri tai san, tinh chat hanh vi, hdu qua
va nhan than nguoi pham t6i. Nguyén tac
chung trong CSHP d6i véi nhém toi CDTS
la phéan héa hinh phat theo tinh chat va mtc
d6 nguy hiém; két hop triing tri va phong
ngtlta; bao dam cong bang va nhan dao; xtr
ly nghiém tai pham va c6 to chic. Chinh
sach nhan dao duoc thé hién viéc ap dung
hinh phat nhe nhu canh cdo, cai tao khong
giam gitt, phat tién d6i véi nguoi pham toi
lan dau, gia tri tai san nho, hodc co tinh tiét
giam nhe, khuyén khich nguoi pham t6i
khac phuc hau qua. Khung hinh phat dwoc
phan loai chu yéu dua trén gia tri tai san bi
chiém doat; tinh chat, m&c d6 hanh vi; cac
! Nguyén Hoa Binh (2018), Nhitng ngi dung sira déi
I6n va diéim mdi trong phin chung cia BLHS niam 2015,
https://vks.haugiang.gov.vn/tong-hop-cac-van-ban-
quy-pham-phap-luat/nhung-noi-dung-sua-doi-lon-va-

diem-moi-cua-bo-luat-hinh-su-nam-2015-74.html, truy
cap ngay 10/8/2025.
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tinh tié€t tdng ndng, giam nhe. Hinh phat d6i
v6i nhom toi CDTS duwoc ap dung dua trén
nguyén tic: Mttc d6 nguy hiém cho xa hoi
ctua hanh vi pham t6i; gia tri tai san bi chiém
doat; tinh chat, muc dich, thu doan pham t6i;
nhan than nguwoi pham toi...

1.2. Khdi qudt chinh sdch hinh phat d6i
v6i nhém toi chiém doat tai san cia mot so
quéc gia trén thé giGi

1.2.1. Khai quadt chinh sdch hinh phat doi
v6i nhém toi chiéin doat tai san 6 Cong hoa Lién
bang Dikc?

CSHP d6i v6i nhom t6i CDTS 6 Cong hoa
Lién bang Dtic (sau day goi tat 1a Dtic) duoc
xay dung trén co s nguyeén téc, tu tuéng cu
thé sau: (1) Tu twong phap quyén — nhan
dao — ca thé hoa. Luat Hinh si Dtrc chiu anh
huéng sau sac tir nguyén tac ton trong nhan
phdm con nguoi (Diéu 1 Hién phap Btc).
Muc tiéu ctia hinh phat khong chi la trieng tri
ma con cai tao — phuc hdi - tai hoa nhap xa hoi
cho ngudi pham tdi. Nguyén tac ca thé héa
hinh phat duoc dé cao, véi su linh hoat 16n
cho tham phan trong danh gid méc d6 nguy
hiém ctia hanh vi va nhan than nguoi pham
toi. (2) Phan biét ro gitta cac mic do CDTS.
Luat hinh sy Dirc chia nhém tdi CDTS thanh
nhiéu tdi danh cu thé: trom Cép (Diebstahl),
cuop (Raub), Itra dao (Betrug), chiém gitr tai
san trdi phép (Unterschlagung)... Moi tdi
duoc diéu chinh véi nhiéu mac hinh phat
phan héa cao, cho phép xtt Iy cong bang va
twong xting voi hau qua hanh vi.

Cac hinh phat dién hinh ap dung cho
nhéom toi CDTS: (1) Toi trom cép tai san
(biéu 242 BLHS Dtc), hinh phat co ban:
Phat tu dén 5 nam hodc phat tién. Néu trom
trong tinh tiét ting nang (theo Diéu 243), vi
du: pha khoa, c6 t6 chire, ddt nhap noi cw
tra... thi tu tie 03 thang dén 10 nam. C6 thé
tha mién trach nhiém hinh sy néu thiét hai
nho va nguroi pham t6i boi thuong hodc chu
dong tha toi. (2) Toi Itra dao (Biéu 263): Cau
thanh day du, tu dén 05 nam hodac phat tién.
Lira dao nghiém trong, tu tix 06 thang dén
10 nam (vi du: chiém doat sd tién 16n, co t6
chirc, gian doi tinh vi). Dac biét, cac vu ltra
dao tai chinh cong nghé cao (cyber fraud)
2 GS. TS. Nguyén Ngoc Hoa, PGS. TS. Lé Thi Son,
TS. Tran Hiru Trang (2011), Dich BLHS CHLB Dikc, Nxb.
Cong an nhan dan, Ha Noi.

Khoa hoc Kiém sat 25



HOAN THIEN CHINH SACH HINH PHAT...

dang c6 xu hudng ap dung cac bién phap
an ninh bo sung, kiém soat tai khoan va ké
bién tai san ttr sém. (3) Toi chiém git tai san
trai phép (Diéu 246): Thuong ap dung cho
hanh vi git tai san ma khong tra lai (du biét
khong phai ctia minh). Mttc hinh phat nhe
hon, tu dén 3 nam hodc phat tién.

Dic diém nodi bat cuia CSHP d6i voi
nhom toi CDTS trong luat hinh sy Dtec: (1)
Uu tién cdc bién phdp phi hinh sy - thay
thé phat tu. Luat hinh sy Ptec rdt han ché ap
dung phat ti1 ngan han. Luat quy dinh 15:
Néu murc an dudi 2 nam va khong ¢ yéu
t6 nguy hiém cho xa hoi thi vu tién hoan thi
hanh an, phat tién hoac cai tao khéng giam
gitr. Vi du: Nguoi trom tai san nho lan dau,
an nan hoi cai, ¢ boi thuong thi chi bi phat
hanh chinh hodc quan ché. Diéu nay giup
tranh hinh su hda, giam ganh ndang nha tu
va tang co hoi phuc hdi. (2) Ap dung md
hinh cong ly phuc hoi (Restorative Justice)®.
Nhiéu bang tai Ptic cho phép hoa giai hinh
su gitta ngwoi pham tdi va nan nhan. Néu
hai bén dat thoa thuan va nguéi pham toi
boi thueong, toa an ¢ thé mien truy t6 hodc
giam dang ké hinh phat. M6 hinh nay duoc
ap dung manh trong cac toi nhe va trung
binh, nhat la d6i véi nguoi tré, nguoi pham
toi lan dau. (3) Két hop xt ly tai san trong
qua trinh td tung. Luat hinh su DPuc quy
dinh ro vé viéc tich thu tai sdn bat minh
hodc thu loi tir pham t0i ngay trong ban an
hinh su. Co quan cong t6 c¢é quyén ké bién,
phong toa tai khoan ngan hang, bat dong
san, tham chi ca tai san cua nguoi than néu
co6 can cuit la d€ che gidu toi pham. Diéu
nay giup thu hoi tai san hiéu qua va bao vé
quyeén lgi nguoi bi hai.

Bai hoc kinh nghiém ddi véi Viét Nam ti
CSHP ¢ Buc la can nghién ctiu, hoan thién

® Ly thuyét vé cong ly phuc hoi (Restorative Justice
Theory) 1a mot trong nhing hudéng tiép can thay thé
trong tw duy hinh s, tap trung vao viéc khéi phuc méi
quan hé bi ton hai gitta nan nhan, nguoi gay hai va cong
dong, thay vi chi don thuéan tring phat nguoi pham
toi nhu trong mo hinh cong ly truyén thong. Howard
Zehr — nguoi da xay dung nén tang ly luan, thuét ng
va cac mo hinh thwe hanh cu thé cho ly thuyét nay, ddc
biét la m6 hinh cong ly phuc hoi hién dai, duoc thé hién
trong cudn: Changing Lenses: A New Focus for Crime
and Justice (Mot gdc nhin maéi vé toi pham va cong ly)
(1990), Herald, Press, Hoa Ky.
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phap luat dé nang cao kha nang phuc hoi tai
san cho nan nhan, quy dinh r6 hinh phat tai
san, dong thoi mo rong ap dung hinh phat
thay thé hinh phat tu, tang cuong co ché
gidm sat ngwroi huong an treo.

1.2.2. Khdi qudat chinh sdch hinh phat doi voi
nhom tgi chiém doat tai san ¢ Hoa Ky*

CSHP dd6i v6éi nhém tdéi CDTS ¢ Hoa
Ky duwoc xay dung trén co sd nguyén tac/
te twdng cu thé: (1) Tu twong triung phat —
trach nhiém ca nhan - ran de. H¢ thong hinh
phat My chiu anh huéng sau sac tir triét ly
“tough on crime” — nghiém khic, ran de
manh mé d6i véi tdi pham. Xac lap nguyén
tic: mdi cd nhan chiu trdch nhiém hoan toan
cho hanh vi ctia minh. Tai pham sé bi x& ly
cuec ky nghiém khac. Ton trong nguyén tac ca
thé hda nhung trong khuon kho ctia hudng
dan lwong hinh (sentencing guidelines) hodc
luat bat budc hinh phat t8i thiéu. (2) Phan
quyén manh — mdi bang c6 chinh sach riéng.
Hoa Ky c6 2 hé thong hinh su song song: lién
bang va bang, dan dén sy da dang vé CSHP
Mot hanh vi 6 thé bi xtt 1y khac nhau ¢ ting
bang, vi du, trdm tai san ¢ Texas cé thé bi
phat rat nang, trong khi tai California lai wu
tién hudng phuc hoi.

Céac hinh phat pho bién d6i véi nhom
toi CDTS: (1) Toi trom Cép (Theft, Burglary,
Shoplifting...), phan biét ro gitta trom don
gian (petty theft) va trom nghiém trong
(grand theft) dwa vao gia tri tai san (mtc
dinh lwong thwong la 500 — 1.000 USD tuy
bang). Petty theft: mirc an nhe, phat tién
hodc lao dong cong ich. Grand theft: ¢ thé
bi phat tu tir 01 dén 10 ndm, tuy hoan canh
va tién an. (2) Toi ltra dao (Fraud, Identity
Theft, Financial Crime...), hé thong lién
bang xt ly cac vu gian lan tai chinh, ngan
hang, cong nghé cao. Hinh phat rat nghiém
khic, nhitu vu cé thé 1én t6i 20 ndm tu lién
bang, dac biét néu c6 hanh vi rira tién hoac
t0 chtrc c6 tinh xuyén qudc gia. (3) Toi cudp
giat, cuong doat (Robbery, Extortion), dwoc
xem la violent crimes néu cd vii luc hodc
de doa. Hinh phat rat nang, nhiéu bang ap
dung Mandatory Minimum Sentences (tu t6i
thiéu 05-10 nam khong dwoc giam).

* Thomas J. Gardner & Terry M. Anderson, Ludt hinh si,
Cengage Learning, Boston, 2015.
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Dac diém noi bat cia CSHP d6i voi nhom
t6i CDTS 6 Hoa Ky la: (1) CSHP t8i thiéu bat
budc (Mandatory Minimums). Mot s6 tdi
danh, dac biét lién quan dén tai pham, st
dung v khi, hanh vi ¢6 t6 chtc bi ap dung
mtic 4n t3i thidu bat budc (khong cho phép
giam nhe). Vi du: mot nguoi tai pham toi
trom tai san c6 thé bi phat 25 nam tu giam
theo luat “Three Strikes Law” & California.
(2) St dung rong rai hé thong “Thuong
leong nhan t6i” (Plea Bargain), hon 90%
vu an hinh sy tai My khong dwa ra xét xt,
ma duoc giai quyét bang théa thuan nhan
t0i gitra cong to va luat sw bi cao. Cho phép
giam nhe hinh phat néu bi cdo nhén tfi som,
hop tac diéu tra, dong y boi thuong... Day la
yéu t6 mang tinh thuc dung cao ctia hé thong
tw phap My. (3) Chinh sach phuc hoéi trong
cac bang cap tién, nhu California, Oregon,
New York ap dung chuong trinh phuc hoi
va thay thé hinh phat tu, Restorative Justice
Programs: hoa giai gitta nan nhan va nguoi
pham tdi, dac biét vdi toi CDTS lan dau.
Diversion Programs: néu bi cao cam keét cai
tao, boi thuwong, tham gia lao dong cong ich,
toa co thé dinh chi vu 4n hodc xda an tich.
(4) Tang cuong thu hoi tai san va boi thuong
cho nan nhéan. Toa an cé thé yéu cau bi cdo
boi thwong toan by thiét hai (Restitution
Orders) va chiu cac bién phap dan sy di kem
(ké bién tai san, niém phong tai khoan...).
Luat Hoa Ky cho phép thu hoi ca tai san lién
quan dén toi pham, ké ca tai san da chuyén
nhuong cho bén th ba thiéu thién chi.

Bai hoc kinh nghiém d6i véi Viét Nam ti
CSHP & Hoa Ky Ia nghién ctru xay dung hé
thdng xt ly t0i pham kinh t& chuyén sau, két
hop hinh sy va dan sy chdt ché.

1.2.3. Khdi quat chinh sach hinh phat doi voi
nhom toi chiém doat tai san ¢ Nhit Ban®

CSHP noi chung trong phap luat hinh sw
Nhat Ban duwoc xay dung trén co s6 nguyén
tac/tu twong sau: (1) Tw twong két hop Pong
— Tay. Nhat Ban anh huong sau sac boi tu
twong dao diec Dong A (Khong gido), coi
trong su dn nan, hoi cai, 16 nghia va danh

5 Tran Tudn Minh, Nguyén Lé Dan, "Quy dinh vé hinh
phat trong BLHS Nhat Ban", Tap chi Nha nwéc va Phdp
lugt, s6 11/2019, https://www japaneselawtranslation.
go.jp/en/laws/view/2156
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du ca nhan. Dong thoi chiu tac dong 16n tir
hé théng dan luat chau Au (Dtc, Phap), nén
khung phap ly hién dai nhung van gitr yéu t&
hoa giai, cdm hda, hudng thién. (2) Trong tam
trong CSHP hinh sy ctia Nhat Ban la phuc
hoi, gido duc va tai hoa nhap. Muc tiéu cua
hinh phat khong chi la trirng phat ma quan
trong hon la gido duc va gitp ngroi pham
t0i hoan lwong. Luat Hinh sy Nhat Ban rat dé
cao yéu t& an nan — boi thiong — xin 18i nan
nhén, ¢ anh huwong manh dén viéc luong
hinh va mién trach nhiém hinh sw. CSHP
doi véi nhom tdi CDTS (trom cép, Itra dao,
chiém doat...) duwgc quy dinh trong BLHS
Nhat Ban (1907, stra d6i nhiéu lan) ap dung
cho nhém tdi CDTS. (Trdm cap (Diéu 235)
— phat tu dén 10 ndm, Lira dao (Diéu 246)
— phat tu dén 10 nam, Cudng doat, chiém
gitt bat hop phap, pha hoai tai san...). Hinh
phat c6 thé tang ndng néu nguoi pham toi
o cac tinh tiét tang nang néu pham tdi theo
bang nhom, st dung vi luce, ¢6 to chiee. Hé
thong hinh phat gom phat tién - cai tao
khong giam gift — tl giam — an treo. An treo
duoc st dung rat rong rai, ddc biét voi nguoi
pham t6i [an dau, c6 hanh vi khic phuc, xin
16i, boi thuong.

Dac diém ndi bat trong CSHP ddi voéi
nhom t0i CDTS trong phap luat hinh sy
Nhét Ban la: (1) Ty 1é két an cd tu giam
thdp — wu tién an treo. Nhat Ban ndi tiéng
la qudc gia o ty 1€ két an tu giam rat thap,
thuwong chi danh cho céc t6i nghiém trong,
tai pham hoac khong an nan. Vi du: nguoi
pham tdi trom cap lan dau, tri gia tai san
duwdi 1 triéu yén (~170 triéu VND), néu boi
thuong va thé hién thanh khan thuong chi bi
phat cai tao hodc an treo. (2) Van hoa xin 161
va boi thuong quyét dinh rat 16n dén hinh
phat. Hanh vi xin 15i truc tiép nan nhan, boi
thuong thiét hai day du, thé hién sy hdi han
duoc coi la yéu t6 giam nhe cuwc ky quan
trong. Toa 4n Nhat c6 thé mién truy ctu
trach nhiém hinh sy hodc gidm manh hinh
phat néu nguoi pham t0i va gia dinh cha
dong hoa giai véi nguoi bi hai. (3) Co ché
hoa giai hinh su: Pugc khuyén khich va thue
hién hiéu qua trong nhiéu loai an CDTS.
Vién Cong t6 hodc Toa an tao diéu kién cho
bi cdo va nan nhan thuong lwong, xin 164,
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thoa thudn boi thuong. Néu thanh cong, toa
c6 thé giam 4an t6i da, hodc khong ap dung
tu giam. (4) Co ché phuc hoi va giam sat sau
an treo: Nguoi dwoc hwdng an treo dwoc
dat dudi sy gidm sat ctia co quan quan ché
(probation office), c6 k& hoach tai hoa nhap
cu thé: hoc nghé, lao dong, gido duc cong
dan. Giap nguwoi pham toi khong bi ky thi,
dé trd lai cudc sdng binh thuong.

Bai hoc kinh nghiém cho Viét Nam tt
CSHP & Nhat Ban 1a hoan thién CSHP theo
hwéng dé cao gia tri dao dirc, van hda phap
ly, giai quyét thong qua hoa giai, hoan tra
tai san, giam nhe hinh phat néu c6 thién chi
khic phuc hau qua.

2. Thyc trang chinh sach hinh phat d6i
véi nhom toi chiém doat tai san ¢ Viét Nam
va kién nghi hoan thién

2.1. Thyc trang chinh sdch hinh phat déi
v6i nhém tdi chiém doat tai san 6 Viét Nam

CSHP d6i v6i nhom t6i CDTS thoi gian
qua da gop phan ran de, phong ngtra toi
pham CDTS, ty 1€ t6i pham CDTS c6 xu
huwdng giam nhe; gop phan bao vé quyeén so
httu hop phap cta cong dan, td chirc; nang
cao nhan thitc phap luat va y thic ton trong
tai san nguoi khac; hinh thanh duoc co ché
phép ly 10 rang vé xt ly t6i pham CDTS;
ap dung cac bién phap hinh phat thay thé
da budc dau phat huy hiéu qua; gép phan
cai thién chi s6 phap quyén, niém tin cong
ly. Tuy nhién, bén canh nhiing két qua dat
duoc néu trén, thong qua két qua khao ctu
cho thay thuec tién 4p dung CSHP con c6 mot
s0 bat cap, han ché sau:

- Tai cac khoan 2, 3, 4 Biéu 171 BLHS déu
quy dinh tinh tiét: Gay thuong tich hodc gay
ton hai cho stic khoé. Nhung trong thuc t€
néu truong hop thuong tich duoc xac dinh
theo ty 1¢ thuwong tat co thé tir 30% dén duoi
31% hoac ttr 60% dén dwdi 61% thi viéc cac co
quan tién hanh t6 tung ap dung khung, khoan
dé€ dinh t6i danh va quyét dinh hinh phat sé
kho x4c dinh, dé gay ra sy tity nghi. Hodc quy
dinh tai diém b, khoan 4: “gdy thwong tich hodc
QAy t6n hai cho sirc khoé ciia 02 nguoi tré 1én ma
ty 1¢ ton thuong co thé cia moi nguoi 31% tro
lén” nhung truong hop “gdy thwrong tich hodc
gy ton hai cho sitc khoé ciia 02 nguoi tré lén ma
ty 1¢ ton thueong co thé' ciia moi ngueoi dwdi 31%”
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ap dung khung hinh phat nao (khoan nao)
ctia Diéu 171 BLHS thi nha lam luat lai chua
tinh dén®.

- Khung hinh phat nhém t6i CDTS chua
that sy phan anh tinh chdt va mac d6 nguy
hiém cta hanh vi pham t6i. Mot s6 khung
hinh phat con thiéu phan hoa gitra cac hanh
vi ¢6 tinh chat, hau qua khac biét 16n. Vi du:
Toi trom cap tai san (Diéu 173 BLHS) c6 thé
bi 4p dung hinh phat rat nghiém khac ngay
ca khi thiét hai tai san khong 1én nhung
nguoi pham toi nhung cd tién an (da bi két
an vé toi CDTS, chua duoc xda an tich, ma
con vi pham) — dé dan dén hinh sy héa qua
mutc. Trong khi do6, hanh vi lIira ddo CDTS
véi thu doan tinh vi, t6 chirc bai ban gay
thiét hai 16n lai c6 thé huwong an treo néu c6
nhiéu tinh tiét giam nhe. Trong nhiéu ban
an so tham, dac biét la cdp huyén, Toa an
ap dung an treo hodc cai tao khong giam
gitt voi ly do “pham t6i lan dau, c¢6 nhan
than t6t”, ngay ca trong cac vu ltra dao lién
quan dén nhiéu nan nhan. Vi du: Ban an s6
217/2023/HS-ST ctia Toa 4n nhan dan quan
X, Thanh ph6 H6 Chi Minh xt bi cdo ltra dao
90 triéu dong ctia 7 nan nhan nhung duoc
tuyén 24 thang tu treo, do “bi cdo khai bdo
thanh khan, c6 con nho”. Mot so treong hop
an phat chua teong xting voi tinh chat nguy
hiém, c6 nhiéu vu an vé Toi Itra dao CDTS,
hinh phat ap dung cho nhitng nguwoi pham
toi chwa du stc ran de, trong khi kha nang
phuc hoi tai san cho bi hai gan nhu bang
khong. Vi du: Vu an “Itra dao CDTS qua dau
tw da cdp” lién quan dén Cong ty Lién Két
Viét (ndm 2020) v6i hon 68.000 bi hai, thiét
hai gan 1.000 ty dong. Tuy nhién, nhiéu bi
cdo chi nhan mitc an tir 09 dén 16 nam tu,
khong c6 kha nang boi thuong toan bo, va
tai san thu hoi rat thap.

- Tiéu chi dinh lugng tai san trong cac
khung hinh phat chua phit hop thuc tién.
Dai véi mot s6 t0i danh ¢ quy dinh vé dinh
luong tai san d€ truy ctru trach nhiém hinh
s nhu: Toi cong nhién CDTS (Diéu 172); toi
trom cap tai san (Diéu 173), tdi ltra dao CDTS

¢ Lé Binh Nghia (2021), Ban vé cdc t6i xdm pham sé hitu
co tinh chiéin doat, https://tapchitoaan.vn/ban-ve-cac-toi-
xam-pham-so-huu-co-tinh-chiem-doat, truy cap ngay
30/7/2025.
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(biéu 174), t6i lam dung tin nhiém CDTS
(biéu 175)... Cac muc dinh lwgng tai san
(2 triéu, 50 triéu, 200 triéu...) d€ xac dinh cac
khung hinh phat trong nhém t6i CDTS van
dang duoc gitt nguyén tir nhiéu ndm trudc
va chua dugc diéu chinh theo bién dong
gia ca, thu nhap xa hoi, cé thé dan dén mirc
an khong tuong xtng véi tinh chat nghiém
trong ctia hanh vi, nhét 1a trong b&i canh lam
phat va gia tri dong tién thay doi. Ngoai ra,
quy dinh vé khung hinh phat gay kho khan
cho luong hinh cong bang, thiéu linh hoat
trong xét xtt. Cac khung hinh phat chénh
1éch 16n (t6i thiéu — t6i da) nhung thié€u tiéu
chi cu thé dé lua chon murc an phu hop, tir
dé c6 thé gay tinh trang tuy nghi qua muc
hoac “an nhe tay”, “4n nang tay” trong cac
vu an teong tu nhau.

- Phap luat hinh su hién nay thiéu cong
cu dé€ phan biét ro rang gitra cac loai dong
co, khién CSHP chwa dat mic “ca thé hda
cong ly”. Toi pham ¢ t6 chire, tinh vi (vi du:
st dung deepfake, Iita ddo cong nghé cao)
6 thé chiém doat s6 tién nho nhung gay hau
qua xa hoi rat 1on. Tuy nhién, hién nay, nhiéu
toi CDTS (trom cép, Itra dao, chiém gitr trai
phép taisan...) duocxacdinh mic do nghiém
trong chu yéu dua vao s6 tién, gia tri tai san
bi chiém doat. Cac yéu t6 nhu: tha doan
tinh vi, ¢ to chire, 1oi dung long tin, chirc
vy, moi quan hé ca nhan, gay ton thuong
tinh than, uy tin, danh du cho bi hai... lai
khong duoc luong hoa cu thé trong khung
hinh phat, hodc chi duoc coi la tinh tiét tang
nang “mém”. Pong co pham tdi bi xem nhe
(chua c6 su phan biét ro rang nguwoi pham
toi vi ham loi, lwoi lao dong, loi dung long
t6t nguoi khac véi nguoi pham t6i do quan
bach hoan canh, btrc xtic xa héi). Nhitng han
ché néu trén dan dén hé qua viéc xt ly toi
pham chura dugc toan dién, hinh phat khong
phan anh du cai sai dao dtec, tinh chat phi
vat chat ctia hanh vi.

- Thiéu co ché& bat budc trong ap dung
hinh phat b6 sung. Hinh phat bd sung la
mot loai hinh phat doc lap, dugc Toa an ap
dung kem theo hinh phat chinh trong nhitng
treong hop cu thé, nhim tang hiéu luc ran
de, ngan ngtra nguy co tai pham va triét tiéu
diéu kién pham tdi. Trong cac diéu luat vé Toi
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trom cdp (Dieu 173), Toi lira dao (Dieu 174),
Toi lam dung tin nhiém (Diéu 175)... déu
c6 quy dinh “c6 thé bi phat tién, cam dam
nhiém chttc vu hodc hanh nghé” dwéi dang
hinh phat bd sung. Tuy nhién, BLHS khong
quy dinh rd tiéu chi hodc huéng dan cu thé
dé€ ap dung cac hinh phat nay. Toa 4n nhan
dan t6i cao va Vién kiém sat nhan dan toi cao
chwra ban hanh van ban hudéng dan 4p dung
cu thé d6i véi hinh phat b6 sung, dan dén
tinh trang ling ting trong thuc tién. Toa 4n
chu yéu 4p dung hinh phat tu hodc 4n treo,
bd qua cac bién phap nhu phat tién, cdm
hanh nghé — du bi cdo pham tdi trong vai tro
giam ddc, k€ toan, moi gidi... Han ché néu
trén c6 thé dan dén nhitng hé qua phap ly va
xa hoi nhu: Nguoi pham t6i ¢ thé tai pham
trong cung linh vic néu khong bi cam hanh
nghé; bo lot bién phéap kiém soat, thiéu bién
phap tai chinh (phat tién, tich thu) khién
tai san chiém doat khong duoc phuc hoi.

- CSHP thiéu khung phap ly wu tién giai
quyét theo hudng boi thuong, hoa giai, gidao
duc yéu cau ho stta doi hanh vi sai trai cua
minh va thay d6i cach thirc cta ho trong
twong lai thay vi két an tli, nhat la véi nguoi
chua thanh nién, pham t6i lan dau va thudc
treong hop it nghiém trong. CSHP van hién
nay van thién vé tring trj hon 1a han gén
hau qua. Chinh sach hinh sy hién hanh quy
dinh viéc khac phuc hau qua, boi thuong
thiét hai, xin gidm nhe cua bi hai chi dwoc
coi la tinh ti€t gidm nhe trach nhiém hinh su.
Tuy nhién, chinh sach nay ciing dang thiéu
co ché phap ly rd rang (b6i thuwong bao nhiéu
% thi dwoc gidm hinh phat, mttc gidm la bao
nhiéu twong ting vai ti 1€ boi thuong, khinao
duoc chuyén sang ap dung loai hinh phat
khac hinh phat tu...) d€ ghi nhan va khuyén
khich hanh vi khic phuc thiét hai.

2.2. Kién nghi hodn thién chinh sdch hinh
phat d6i v6i nhom téi xdm pham sé hitu ¢
Viéet Nam

Dé khic phuc nhitng khé khin, vuedng
méc trong CSHP d6i véi nhém t6i CDTS néu
trén, van dung phu hop voi diéu kién Viét
Nam mo hinh cong ly phuc hoi, hé thong x
ly toi pham kinh t€ chuyén sau, két hop hinh
st va dan su chat ché.., CSHP d6i véi nhom
t0i CDTS can stra d6i, b6 sung cu thé nhu sau:
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Thir nhit, d€ tranh su tuy nghi trong
viéc xac dinh khung hinh phat, nén stta d6i
diém b, khoan 3 Diéu 171 BLHS thanh “Gdy
thwong tich hodc gdy ton hai cho sitc khée ciia
ngueoi khdc ma ty 1¢ ton thwong co thé tiv trén
30% dén 60%”; stra d6i diém b, khoan 4 Diéu
171 thanh “Gay thwong tich hodc gdy ton hai
cho sitc khoé ciia 01 nguwoi ma ty 1@ ton thuwong
co thé'tir trén 60% tro 1én”. Mat khac, can quy
dinh lam rd “gdy thwong tich hodc gdy ton hai
cho sitc khoé ciia 02 ngueoi tré 1én ma ty ¢ ton
thiong co thé ciia moi nguoi dwdi 31%".

Thir hai, tdng ngudng cau thanh tu
02 triéu dong lén 10 triéu dong trong
mot s t0i pham CDTS: Toi trom cap
(Biéu 173), Toi ltra dao (Diéu 174), Toi
cong nhién chiém doat (Biéu 172), d€ phu
hop véi muire song hién tai va trong thoi gian
tr 05 - 10 nam t6i. Nguong cau thanh cac

t0i pham trén ¢ muc 02 triéu duoc thiét ké

trong BLHS ndm 1999 stra d6i, b6 sung nam
2009 v6i thu nhap binh quan dau nguoi la
35 triéu dong/ndm’. Dén nam 2024 thu nhap
binh quan dau nguoi la khoang 4.600 do
la/ndm, twong dwong 115 triéu dong (tinh
theo ti gia 1 d6 la = 25.000 dong). Dy bao
giai doan 2026-2030, t6c d§ tang trudng
GDP binh quan khoang 7,5-8,5%/ndm;
dén nam 2030, GDP binh quan dau nguoi
dat 7.400-7.600 USD®. Dong thoi, tit nam
2009 dén nay, chi s0 gia tiéu dung ting
hang nam (CPI tang trung binh 4%-5%/nam
trong gan 16 nam qua), va tit nam 2025-2030
chi s6 CPI tang trung binh cting ttr 4%-5%/
nam. Chinh vi th€, quy dinh tang ngudng
cau thanh mét s6 tdi pham néu trén toi
pham ttr 02 triéu 1én 10 triéu trong mot s6 toi
pham trén la phu hop vdi giai doan tit nay
dén nam 2030. Tuwong tw nhu vay, muc tién
to1 thiéu cua dinh khung tang nang ciia mot
s0 t0i CDTS néu trén cling can diéu chinh
tang 1én t6i thiéu 2 Ian so voi quy dinh hién
nay cua BLHS.

Thit ba, can bo sung yéu td dinh tinh vao
cau thanh dinh khung cta nhom t6i CDTS
ngoai s tién/tai san chiém doat nhu: “pham

7 https://topi.vn/gdp-binh-quan-dau-nguoi-cua-viet-

nam-qua-cac-nam.html.
8 https://baochinhphu.vn/thu-tuong-phan-dau-den-
nam-2030-gdp-viet-nam-dat-khoang-780-800-ty-usd-...
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t0i co to chic”, “ltta dao qua cdng nghé
cao”, “gay hau qua xa hoi nghiém trong”.
Can quy dinh CSHP dac biét d6i véi mot sd
t0i CDTS c6 quy md 16n, s6 tién chiém doat
dac biét 16n ma mot trong nhitng nguyén
nhan dan dén hanh vi pham t6i la do sy
yéu kém trong quan ly nha nudc hodc chinh
sach phap luat chuwa chdt ché, nguoi pham
toi da khic phuc duoc toan bo hau qua thi
6 thé ap dung CSHP dac biét.

Thit tur, cong ly phuc hoi c6 thé ap dung
triét d€ hoac song song voi cong ly trung
phat trong CSHP d6i v6i nhém toi CDTS.
Hién nay, phap luat hinh su nudc ta da dé
cap dén van dé cong ly phuc hoi nhung quy
dinh va co ché thic hién con mo nhat, chwa
dong bo, chua toan dién. Khoan 3 biéu 29
BLHS nam 2015 quy dinh: “Nguwoi thuc hién
toi pham it nghiém trong hodc toi pham nghiém
trong do w0 y gdy thiét hai vé tinh mang, sikc
khoe, nhin phidm hodc tai sin ctia nguoi khic,
dwoc ngueoi bi hai hodc nguoi dai dién tw nguyén
hoa gidi va dé nghi mién trich nhiém hinh sy
thi c6 thé dwoc mién trdch nhiém hinh sw”.
Day la quy dinh c6 tinh khai quat nguyén
tac ma chua c6 hlxong dan chi tiét, cu thé
trong BLTTHS vé cach thtec thuc hién nhuw
trinh ty, thu tuc tién hanh, thanh phan tham
gia..., dong thoi modi chi quy dinh d6i voi
nguroi thue hién toi pham it nghiém trong
hodc tdi pham nghiém trong do v0 y gay
thiét hai vé tinh mang, sttc khde, nhan pham
hodc tai san cua nguoi khac.

Pé cao hiéu qua phong ngtra va tinh
huwdng thién trong x ly ngwoi pham téi la
cha trwong nhat quan cua Pang dugc thé
hién trong Nghi quyét s6 48/NQ-TW ngay
24/5/2005 ctia B Chinh tri vé chién lwoc
xdy dung va hoan thién hé thong phéap
luat Viét Nam dén nam 2010, dinh hudng
dén nam 2020 va Nghi quyét s6 49/NQ-TW
ngay 02/6/2005 cta Bo Chinh tri vé chién
luoc cai cach tu phap dén nam 2020, theo
huwdng “coi trong viéc hoan thién chinh sach
hinh sy va thu tuc t6 tung tu phap, dé cao
hiéu qua phong ngtra va tinh hudng thién
trong xtt ly nguoi pham t6i. Giam hinh phat
tu, mo rong ap dung hinh phat tién, hinh
phat cai tao khong giam gitt d6i voi mot sd
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loai toi pham...”. Chinh vi vay, CSHP d6i
véi d6i voi nhom toi CDTS can duoc tiép
tuc nghién ctu, tiép thu kinh nghiém cta
nudc ngoai vé mo hinh cdng ly phuc hoi dé
thé ché€ hda chu trwong néu trén cuia Dang
trong CSHP nhim thuc hién dwoc yéu cau
phong ngtra va tinh hudng thién trong xtr ly
nguoi pham t6i (ap dung cong ly phuc hoi
khi ddp tng cac diéu kién nhat dinh theo
quy dinh cua phap luat), xt ly nghiém d6i
véi d6i tegng chu muu, cam dau, tai pham,
pham t0i ¢6 t6 chitc, cac hanh vi chiém
doat qua cong nghé s&, mang vién thong,
Internet, tién ao, thé hién tinh ran de va thu
hoi tai san, phan héa manh theo gia tri tai
san d€ bao dam tinh cong bang xa hoi va
tinh kha thi.

Trong bGi canh Viét Nam hién nay, co
ché€ phuc hoi cong ly trong CSHP d6i voi
nhom t6i CDTS chi phu hop 4p dung ddi voi
nguoi pham t6i CDTS lan dau, khong phai
la ngwoi chtt muu, cam dau, hanh vi CDTS
khong di cing hanh vi xam hai hoac de doa
xam hai dén tinh mang, sttc khoe cua nguoi
khac, hau qua chwa nghiém trong, dac biét
la ngwoi pham toi la ngroi chwa thanh nién.
Dé thuc hién duoc co ché trén, can stra doi
BLHS ndm 2015 theo hudng thiét ké khung
hinh phat theo m6 hinh m¢ va phan loai
mém déo nhu chuyén titr md hinh “céng”
sang mo hinh “mo - phan tang - tuy nghi c6
diéu kién” va cho phép dinh chi hodc mién
trdch nhiém hinh sy d6i véi nhém tdi CDTS
doi véi cac treong hop: (1) Nguoi pham toi
la nguoi chua thanh nién, pham t6i lan dau,
hau qua chua nghiém trong. Boi 16, nguoi
chua thanh nién dang ¢ d¢ tudi phat trién,
c6 thé chuwa nhan thie day du va hanh vi
chua dung dén. Néu trao cho ho co hdi nhan
thitc dting dan, stta chita sai lam khuyét
diém va hudng vé teong lai tot dep sé mang
lai rat nhiéu ich loi hon la viéc triing phat.
(2) Nguoi pham tdi ¢6 thoa thuan phuc hoi
véi bi hai trong treong hop: pham t6i lan
dau, hdu qua chua nghiém trong, khong s
dung cong nghé cao dé€ pham toi, khong phai
la ngwoi cht muu, cam dau, hanh vi CDTS
khong di cing hanh vi xam hai hoac de doa
xam hai dén tinh mang, sttc khoe cta nguoi
khac. Dong thoi, phap luat t6 tung hinh suw
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can huéng dan viéc hoa giai hinh su véi
mot s6 diéu kién néu trén. Hoat dong nay
can dugc ap dung ngay trong cac giai doan
cua tu phap hinh sy, thé hién ¢ cach thuc,
phuong phép tién hanh t6 tung ch khong
chi 1a ¢ giai doan quyét dinh bién phap cudi
cung. T6 chtrc thi diém mo hinh, t6 chic dao
tao Tham phan, Kiém sat vién, luat su ky
nang hoa giai, dong thoi nang cao nhan thirc
cong dong veé cong ly phuc hoi.

Thir ndm, CSHP d6i véi nhom toi CDTS
can quy dinh rd nhing truong hop Toa an
phai ap dung hinh phat bd sung: Bat budc
ap dung phat tién hodc boi thuwong dan sw
hop ly trong mét s6 treong hop cu thé; ap
dung hinh phat “cdm dam nhiém chuc vu”,
“cam hanh nghé”, “cdm lam cong viéc nhat
dinh” véi cac d6i tuwong da lgi dung chirc
vy, nghé nghiép hodc cong viéc d€ pham
toi CDTS./.
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