KAC DINH LUAT AP DUNG TRONG TRUGNG HOP XUNG DOT
DIEU KHOAN MAU THEO BO NGUYEN TAC LA HAY NAM 2015
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Tém tit: Trong qud trinh giao két hop dong thuong mai quéc té, cdic chi thé thuong st
dung cdc diéu khodn mau, trong dé bao gom ca nhiing diéu khodn vé lya chon ludt dp dung
cho hop déng. Khi nhitng diéu khodn mau ctia cdc bén dwa ra cé sy xung dot nhau vé mét ndi
dung, ching han ddn chiéu dén cdc nguon ludt khdic nhau, viéc xdc dinh nguon lugt nao sé dicu
chinh hop dong va xdc dinh theo nguyén tic ndao dit ra thdach thitc cho cdc co quan tai phdn.
Bai viét nay phén tich cdch tiép can ctia B6 nguyén tac La Hay ndam 2015 vé chon ludt dp dung
trong hop dong thuong mai quéc té" va dua ra mot sé goi mo vé xdy dung phdp ludt va gidi
quyét tranh chdp cho Viét Nam.
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Abstract: In formation of international commercial contracts, parties often adopt standard
terms including those on choice of law applicable to the contracts. When standard terms
offered by parties conflict in substance, for example, by referring to different sources of law,
it is difficult for adjudicative bodies to determine which source would apply and according
to which principle. This article analyzes the approach of the 2015 Hague Principles on Choice
of Law in International Commercial Contracts and offers some law-making and dispute

settlement suggestions for Vietnam.
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Dit van dé

Trong qué trinh giao két hop d6ng
thuong mai qudc t&, cac chu thé thlrong st
dung c4c diéu khoan mau ma ndi dung cé
thé bao gom lwa chon luat ap dung cho hop
dong. Khi nhlrng diéu khoan mau cua cac
bén dua ra c6 sw xung dot, tirc 1a dan chidu
dén cac nguon luat khac nhau, viéc xac dinh
nguon luat nao sé diéu chinh hop dong va
xac dinh theo nguyen tac nao la diéu khong
hé dé dang cho Toa 4n hay Hoi dong trong
tai. Su khac biét trong cach tiép can cta cac
quoc gia doi voi van dé xung dot diéu khoan
mau (“battle of forms”) c6 thé dan dén kho
khan trong viéc xac dinh luat ap dung cho
hop dong khi xay ra tranh chdp. Véimuc tiéu
hai hoa hda phap luat tu, Hoi nghi La Hay
ve tw phap quoc t& da thong qua Bo nguyén
tac vé chon luat ap dung cho hop dong
thuong mai quoc t€ vao ngay 19/3/2015. BO
nguyén tac nay khong pha1 la mot Cong wde
mang tinh rang budc, cting khong phai luat
mau d€ cac qudc gia thong qua, ma co tinh
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dinh huorng cho viéc stra d6i phap luat o cac
qudc gia nham ton trong va thuee thi nguyén
tac tw dinh doat ctia cac bén ky két hop dong
(“party autonomy”) Bai viét nay sé phan
tich cach t1ep can cua Bo nguyen tac nay, cu
thé'la tai Diéu 6, ddi v6i van dé xac dinh luat
ap dung khi c6 xung dot noi dung cac diéu
khoan mau, tir d6 dua ra mot s6 khuyén
nghi cho Viét Nam.

1. Khai quat veé xung dot diéu khoan mau

1.1. Khdi niém diéu khodn mau

B nguyén tac La Hay ndm 2015 vé chon
luat ap dung cho hop dong thuong mai
qudc t& (sau day goi tat la “Bo nguyen tac
La Hay”) khong dua ra dinh nghla vé diéu
khoan mau. Theo Vién Qudc té vé Nhat thé
héa Phép luat Tw (UNIDROIT), diéu khoan
mau cd thé hiéu la cac diéu khoan dwoc
chuén bi san t&r trude dé st dung chung
va lap di 1ap lai béi mot bén va trén thuec t€
unan@hlu.edu.vn
Thac si, Khoa Phdp ludt Thuong mai quoc té, Pai hoc
Ludt Ha Noi
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khong trai qua dam phan voi bén con lai'.
Van dé mau chét lién quan dén diéu khoan
mau khong phai ¢ hinh thitc thé hién (trong
hop dong hay mot van ban riéng duoc dan
chiéu, in san 6 mat sau hgp dong hay luu
trlr dudi dang d liéu dién t), chu thé bién
soan (cac bén tham gia hop dong, hiép hoi
nganh hang chuyén nghiép), hay pham vi
diéu chinh (mot hodc mot s khia canh phéap
ly trong thuec hién hop dong), ma la viéc cac
diéu khoan nay duwoc st dung khong qua
thwong lwong tric ti€p gitra cac bén? Khi
phat sinh mau thuan trong qua trinh thyc
hién hop dong sau nay, cac bén lac d6 moi
nhan ra sy khac biét trong diéu khoan mau
ctia minh vdi bén con lai.

Tuong tw dinh nghia cuia UNIDROIT,
nhom cac hoc gia chau Au dusng dau la
giao sw Ole Lando cho rang, cac diéu kién
giao dich chung trong hop dong (“general
conditions of contract”)la nhung diéukhoan
dwoc hinh thanh sdn cho mot sd luong
khong xac dinh cac hgp dong mang cung
mot ban chat, va khong duoe dam phan
tryee t1ep trudc do gitra cac bén’. Trong thuc
tién giao két hop dong thuwong mai qudc t€
ndi chung va hop dong mua ban hang hoa
quoc té ndi riéng, cac bén thwong tién hanh
trao doi v6i nhau chao hang va chdp nhan
chao hang, trong d6 6 chira cac diéu khoan
mau in san, vi du nhu diéu khoan vé luat
ap dung, vé bao hanh va thong bao ton that,
hay vé phuong thitc giai quyét tranh chap.
Vi moi bén déu soan thao diéu khoan mau
voi nhitng dong co loi ich khac nhau, trong
rat nhiéu treong hop, ndi dung ctia cac diéu
khoan nay mau thuan véi nhau*. Khi cacbén
thuc hién nghia vu hop dong va phat sinh
tranh chdp, cau hoi dat ra la liéu hop dong
da hinh thanh trén co so nhung diéu khoan
mau mau thuan nhau nhw vay hay chua va

I International Institute for the Unification of Private
Law (UNIDROIT), Principles of International Commercial
Contracts 2016, Diéu 2.1.19.

2 UNIDROIT, tldd, Binh luan s6 2.

3 Commission on European Contract Law, The Principles
of European Contract Law (PECL), Diéu 2:209(3), Thuét ngi
tuong tw (“standard contract terms”) ciing c6 thé thay
trong Luat Hop d6ng mua ban hang héa chung chau Ay,
European Commission, Common European Sales Law,
biéu 2(d).

4 Giesela Riihl, “The Battle of the Forms: Comparative
and Economic Observations,” University of Pennsylvania
Journal of International Law, No. 1 (24)/2003, p. 189.
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néu c6 hop dong thi sé bao gom nhitng diéu
khoan nao, diéu khoan mau ctia bén nao sé
la cudi cung.

1.2. Mot sé cich xit Iy xung dot diéu
khodn mau

Céc gidi phap thuzong thay de g1a1 quyét
xung dot diéu khoan mau goém co: Nguyen
tac st dan chiéu dau tién (flrst shot), nguyen
tic sw dan chiéu cudi cung (last-shot) va
nguyén tac loai trir (knock out).

Thir nhit, theo nguyen tac dan chidu dau
tién, diéu khoan mau dau tién duoc dua ra
trong qua trinh giao két hop dong sé dwoc
uu tién ap dung Céc diéu khoan mau dwoc
dan chiéu sau vé nguyén tac sé khong duoc
xem xét va khong tré thanh mot phan caa
hop dong cudi cung Mot trong nhitng qudc
gia sit dung nguyen tac nay la Ha Lan, theo
do, néu chao hang va chap nhéan chao hang
dan chiéu cac diéu khoan mau khac nhau,
su dan chiéu thit hai sé khong o gia tri néu
nd khong tir chdi rd rang viéc ap dung cac
diéu khoan mau duwgc dan chiéu trong lan
thit nhat®.

Thir hai, theo nguyen tic dan chidu cudi
Cung, cac diéu khoan mau dwoc dan chiéu
cudi Cung ma khong bi phan d6i sé dugc vu
tién ap dung va tro thanh mot phan cta hop
dong. Nguyen tac nay duoc st dung phd
bién ¢ cac nude trong hé thong thong luat
nhut Anh, Australia, cing nhu dwoc xem xét
boi nhiéu Toa an khi ap dung Diéu 19 Cong
wdc Vién nam 1980 caa Lién hop qudc vé
hop d6ng mua ban hang hda quoc t& (CISG)®.
Mot hop dong sé khéng dwoc hinh thanh
néu nhu chao hang va chdp nhan chao hang
khong khop nhau (theo nguyen tac “hinhanh
phan chiéu trong gwong” - “mirror image”).
Viéc mot bén chdp nhan chao hang dan
chiéu dén diéu khoan mau cta riéng minh
khac véi diéu khoan mau trong chao hang
ban dau sé& duoc coi la mot chao hang méi.

Thit ba, theo nguyén tac loai trir, mot hop
dong c6 thé duoc hinh thanh mdc du chao
hang va chap nhan chao hang c6 dinh kem
cac diéu khoan mau khac nhau. Nhitng noi

5 Khoan 3 Diéu 6:225 BLDS Ha Lan, http://dutchcivillaw.
com/legislation/dcctitle6655.htm, truy cap ngay
20/4/2018.

¢ Thomas Kadner Graziano, “Solving the Riddle of
Conflicting Choice of Law Clauses in Battle of Forms
Situations: The Hague Solution”, Yearbook of Private
International Law, 14/2013, p. 75-76.
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dung gidng nhau gitta cac diéu khoan mau
s€ trd thanh mot phan ctia hop dong trong
khi nhfrng noi dung khac nhau sé loai trte
nhau va khong co g1a tri. Ngay nay, phan
lon cac quoc g1a st dung nguyén tac nay
dé giai quyét van dé xung dot diéu khoan
mau, trong do c6 Hoa Ky, Dtrc, Phap va Bo
nguyen tac vé hop dong thuong mai qudc t&
cua UNIDROIT.

2. Xac dinh luat ap dung khi c6 xung dot
diéu khoan mau theo Bo nguyen tac La Hay

2.1. Gi6i thi¢u chung vé Diéu 6 ciia BY
nguyen tic La Hay

biéu 6 Bo nguyen tac La Hay dwoc coi la
diém cai cach noi bat ciia Ban soan thao khi
c8 gang dua ra cac giai phap cho tinh hudng
xung dot diéu khoan mau, vén phtc tap va
kho du doan két qua cho thuwong nhan va co
quan giai quyét tranh chap.

Trong truong hop thi nhat, néu ca hai
bén déu lwa chon cung mot nguon luat
trong diéu khoan mau tuwong ting ctia minh,
hodc néu chi c6 mot bén dwa ra sw lira chon,
khoan 1(a) Diéu 6 Bd nguyén tac La Hay sé
duoc 4 ap dung. Theo do, luat duoc Iya chon
sé quyét dinh liéu rang gitra hai bén da ton
tai mot thoa thuan vé luat ap dung hay
chwa. Néu thoa thuan vé luat ap dung da
dwoc xac lap thi luat nay cling sé tro thanh
luat ap dung chung cho ca hgp dong®.

Trong truong hop thit hai, néu hai bén
lyra chon khéc nguon luat trong diéu khoan
mau ctua minh, van dé xung dot luat ap
dung sé xay ra. Cac hoc gia ting dé xuat
nhiéu cach xtt ly khac nhau trong khi Toa an
thuong né tranh van dé nay hoac don gian
hon la ap dung luat cia niedc noi dat Toa an
(lex fori). Cac bén tham gia hop dong trong
tinh hudng nay khong thé du doan trudc
duocluatnao cudi cfmg sé ap dung cho hop
dong ctia ho khi cé tranh chap®. Khoan 1(b)
biéu 6 Bo nguyen tac La Hay dwa ra cach
giai quyét voi truong hop nay nhu sau:

“1. Tuan theo doan 2 cuia Diéu nay [...]

_b) Néu moi bén stt dung cac diéu khoan
mau ctia minh va cac diéu khoan mau nay
chi dinh hai hé thong phap luat khac nhau
va theo ca hai hé thong phap luat d6 cung

7 Riihl, The Battle of the Forms, p. 198-199.

8 Stefan Vogenauer, Commentary on the Principle on Choice
of Law in International Commercial Contracts, doan 6.9

9 Stefan Vogenauer, tldd, doan 6.11.

S0 08 - 2025

mot diéu khoan mau dwoc wu tién, thi phap
luat ap dung sé la phap luat dwoc xac dinh
trong diéu khoan mau wu tién; néu hai hé
thong phap luat dé quy dinh hai wu tién
khac nhau, hodc néu theo mot hodc ca hai
hé thong phap luat d6 khong cé diéu khoan
mau nao dugc ru tién thi khong co luwa chon
phap luat ap dung”™.

Phéan tich quy dinh trén cho thdy Bo
nguyén tac La Hay phan loai hai tinh huong
xung dot diéu khoan mau. Mgt la, nguyén
tac xt ly xung dot trong cac hé thong phap
luat nay dua ra két qua giong nhau, vi dy,
déu ap dung nguyen tac dan chiéu dau tién
hodc nguyén tac dan chiéu cudi cing. Khi
do, quan diém ctia B nguyén tac La Hay la
khong c6 xung dot vé thuc chat, va Toa an sé
chdp nhan phuong an trong diéu khoan mau
duoc wu tién. Hai la, nguyén tac xt ly xung
dot trong cac hé thong phap luat nay cho ra
két qua khac nhau (vi duy, mot nguon luat st
dung nguyén tac dan chiéu dau tién va mot
nguon luat sit dung nguyen tac dan chiéu
cudi cling), hodc mot hodc ca hai ngu6n luat
stt dung nguyén tac loai trir (ttic khong uu
tién diéu khoan mau nao), thi Toa an sé coi
nhu khong co su Ira chon luat 4p dung, va
do do sé ap dung quy pham xung dot cua
noi xét xtt. Pay co thé hiéu la treong hop
xung dot thuee chat gitra hai bén giao dich vé
Ira chon luat ap dung cho hop dBng

2.2, Cac tinh hudng xung dot diéu khoan
mau vé ludt dp dung

Phan binh luan chinh thic cta BO
nguyén tac La Hay du liéu bon tinh huéng
xung dot diéu khoan mau cé thé xay ra theo
khoan 1(b) Biéu 6. Dudi day, bai viét sé
phan tich cac tinh huéng nay:

a. Tinh hudng thir nhat

Bén A dua ra chao hang kem theo diéu
khoan mau, trong do lwa chon luat ciia nwede
X lam luat ap dung cho hop dong. Bén B
chap nhan chao hang nay nhung kem theo
diéu khoan mau, trong d6 lwa chon luat ctia
nuoc Y lam luat ap dung cho hop dong.
Lién quan dén van dé xung dot diéu khoan
mau, phap luat noi dia cua nude X va nude
Y déu quy dinh rang diéu khoan mau dwoc
dira ra sau ciing sé dwoc wu tién (ttee ca hai

10 Tac gia tw dich thuat, tham khao thém Ban dich cta
Vu Phép luat qudc t&, Bo Tu Phép, http://moj.gov.vn/
tttp/tintuc/Pages/tin-tuc-su-kien.aspx?ItemID=73, truy
cap ngay 20/4/2018.
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nuéc déu st dung nguyén tic dan chiéu
cudi cung)'.

Gidi nghién ctru da ting co y kién cho
rang 6 tinh hudng nay, thuc chat hai bén
da khong co sy thong nhat vé luat 4p dung,
do do, khong can pha1 xem xét dén sy lua
chon ctia hai bén nam trong diéu khoan
mau ma sé stt dung cac yéu t6 lién quan dén
giao dich (connectmg factors) dé€ xac dinh
luatnaolaluata ap dung cho hop dong'. Tuy
nhién, BO nguyén tac La Hay khuyen ngh1
néu nguyén tac wu tién diéu khoan mau ctia
ca hai hé thong phap luat trung nhau (dula
first-shot hay last-shot) thi giﬁ’a hai bén van
c6 diém Chung va luat duoc néu trong diéu
khoan mau duwoc wu tién sé tro thanh luat
ap dung, titc la luat cia nudc Y trong tinh
hudng trén. Ni cach khac, day la mot tinh
hudng vé ban chat la khong c6 xung dot
luat ap dung xay ra (false conflict) mac du
trén bé mat la moi bén déu lwa chon luat ap
dung khac nhau. Ly do chinh dang sau quy
dinh nay cta Bo nguyén tac La Hay la sy
ton trong quyeén tw do lwa chon cua cac bén,
vl rd rang ca hai bén déu c6 quyén ty dinh
doat luat ap dung tir dau (va thuong chon
phap luat qudc gia cta nuwdc ho) hon la bo
trong su Ira chon nay. Néu nhu su Iira chon
ctia c4c bén trong diéu khodn mau khong
con gid tri g1 trong nhitng tinh huéng nay,
quyeén tw do lya chon luat ap dung caa ho
s€ bi giam di dang ké'

b. Tinh huong thir hai

Bén A dua ra chao hang kem theo diéu
khodn mau, trong do lya chon luat caa
nudc X lam luat ap dung cho hop dong. Bén
B dua ra Chap nhan chao hang kem theo
diéu khodan mau, trong d6 lwa chon luat
ctia nudc Y lam luat 4p dung cho hop dong.
Phap luat cua mot trong hai nude (X hoac
Y) ap dung nguyen tac dan chiéu dau tien,
trong khi nuéc con 1a1 4p dung nguyén tac
dan chiéu cudi cung

Sw Iira chon ctia bén A va bén B 1o rang
tao nén mot mau thuan thuc su, vi khi do,
viéc 4p dung hai nguyén tac trén sé& cho ra
két qua hai luat ap dung hoan toan khac

! Stefan Vogenauer, tldd, doan 6.13.

2 Kadner Graziano, Solving the Riddle of Conflicting
Choice of Law Clauses in Battle of Forms Situations, p. 89.

3 Kadner Graziano, tldd, p. 90.

!4 Stefan Vogenauer, tldd, doan 6.16.
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nhau. Trong tinh hué’ng nay, su lia chon
luat ap dung cua cac bén trong diéu khoan
mau ngay tir ddu da mau thuan nhau, dan
toi he qua khong c6 chung mot diéu khoan
mau nao thang thé va vi vay, coi nhu khong
6 ludt ap dung dugc dong thuan gitta hai
bén. Co quan xét xit nhw Toa an hay trong
tai s€ xac dinh luat ap dung nhu trong
treong hop hai bén khong Iwa chon, Chang
han bang viéc ap dung cac nguyén tac ctia
te phap quoc t€. Voi cach quy dinh nay,
Bo nguyen tac La Hay duoc cho la di theo
nguyen tac loai trir’. Tuy nhién, Bo nguyen
tac La Hay 4p dung nguyen tac loai trir mot
cach nghiém ngat, coi nhu khong c6 diém
chung vé lya chon luat 4p dung. Trong
truong hop hai bén da lwa chon hai luat
khac nhau va cac quy tac vé xung dot diéu
khoan mau ctia hai luat nay cho két qua
khéac nhau, glua hai bén thuc chat khong cd
diém Chung nao vé y chi. Khi nhin sang Bo
nguyen tac vé hop dong thuong mai quéc
t& (PICC), nguyén tac loai trir dwoc ap dung
theo huong linh hoat hon khi chdp nhan
nhing ndi dung gi6ng nhau vé ban chat va
loai trte nhung noi dung khac nhau gitta cac
diéu khoan mau.

c. Tinh hudng thir ba

Bén A dua ra chao hang kem theo diéu
khoan mau, trong d6 lya chon luat ctia nwdce
X, trong khi Bén B Iyra chon luat cia nuede Y
trong chap nhan chao hang ctia minh. Phap
luat cia nwde X ap dung nguyen tac loai trir,
trong khi phap luat caa nude Y ap dung
nguyén tac khac, vi du dan chiéu dau tién
hodc dan chiéu cudi cumg16

Trong tinh huong nay, theo phap luat
ciia mot trong hai nuoc, cu thé'la nuwdce X, thi
khong cé diéu khoan mau nao duwoc vu tién,
do d6, coi nhw khong ton tai sw lwa chon
luat ap dung. Hé qua sé tuong tu nhu tinh
huong thit hai, co quan xét xir s€ xac dinh
luat & ap. dung bang cac quy tac ctia tw phap
qudc t€ ma B nguyén tac La Hay khong
diéu chinh.

d. Tinh hudng thir tw

V6i 97 qudc gia ky két”, CISG ngay cang
dong vai tro quan trong trong viéc hai hoa

15 Stefan Vogenauer, tldd, doan 6.17.

16 Kadner Graziano, tldd, doan 6.18.

17 http://www.uncitral.org/uncitral/en/uncitral_texts/sale_
g00ds/1980CISG_status.html, truy cap ngay 06/01/2024.
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héa phéap luat hop dong va tré thanh mot
nguon ludt thong nhat cho thuong nhan &
bat ky quoc gia nao trén thé gidi. Xung dot
diéu khoan mau cling xay ra trong truong
hop mot bén throng nhan lwa chon luat ap
dung la phép luat qu()'c gia cua mot nudc
thanh vién CISG, va bén con lai tir ch6i ap
dung CISG trong diéu khoan mau ctia minh.
Vi du: Bén A dua ra diéu khoan mau lya
chon luat ap dung cho hop dong mua ban
hang hda qudc t€ ciia minh la luat cua nudce
X, mot thanh vién ctia CISG. Bén B dua ra
diéu khoan mau lya chon luat 4p dung la
luat cua nude Y, cling la mot nuede thanh
vién ctia CISG, nhung khang dinh rd rang
loai trtr CISG. Phép luat hgp dong ctia nudce
Y 4p dung nguyén tac loai trir. Vu tranh
chap sau d6 duoc dua ra xét xtr tai Toa an &
mot nuwdce thanh vién CISG',

Khi cac bén lua chon luat diéu chinh
hop dong la phap luat cia mot nwde thanh
vién CISG, thuec tién giai quyet tranh chdp
ghi nhan hai khuynh hudng xac dinh luat
ap dung: (i) Viéc lya chon luat qudc gia
dwoc coi nhw su loai trit 4p dung CISG;
(ii) Viéc lya chon luat qudc gia thanh vién
duoc coi nhu 1a chdp nhan CISG lam nguo6n
luat diéu chinh. Tuy nhién, xu hudéng thi
hai dugc thtra nhan rong rai hon vi Toa an
va trong tai cho rang mot sy loai trir CISG
can phai duoc thé hién du rd rang?. Trong
tinh hudng trén, do bén A lwa chon luéat ctia
nude X [a nuede thanh vién CISG ma khong
loai trtr 10 rélng viéc ap dung CISG nén CISG
sé la nguon luat dwoc bén nay Ilya chon.
Khi cac bén st dung diéu khoan mau trong
chao hang va chdp nhan chao hang, Diéu 19
CISG thuong duoc co quan giai quyét tranh
chap van dung dé xac dinh xem hgp dong
da duoc giao két hay chua va noi dung ctia
no sé bao gom nhitng diéu khoan mau nao
néu cé xung dot. Thyc tién ap dung Diéu
19 cho thay hai xu hudéng xt ly xung dot
diéu khoan mau: (i) Ap dung nguyen tac
dan chiéu cudi cting va (ii) Ap dung nguyén
tac loai trt®, trong d6 xu huéng thit hai

18 Stefan~V0genauer tldd, doan 6.24.
¥ Nguyén Minh Hang, 101 cdu héi - ddp vé CISG (Cong

wéc ciia Lién hop qudc vé hgp dong mua bian hang héa quoc té

(CISG), 2016, tr. 36.

» Ingeborg H. Schwenzer, ed., Commentary on the UN
Convention on the International Sale of Goods (CISG),
Fourth edition (Oxford, United Kingdom: Oxford
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duoc Hoi dong tu vin CISG khuyén nghi
ap dung®. Luat duoc lya chon cta bén A
(CISG) cho phép nguyén tac dan chiéu
cudi cting hoac loai trit trong xac dinh diéu
khoan mau nao dugc wu tién. Trong khi do,
luat duoc lya chon cua bén B (luat nudc Y)
ap dung nguyen tac loai trir. Nhu vy, tinh
hudng nay giéng voi tinh huong tht ba o
trén, nghia la theo phap luat cia mot hodc
ca hai bén, khéng c6 diéu khoan mau nao
duoc uu tién (do nguyén tac loai trir). Khi
ap dung cau tht hai, khoan 1(b) Diéu 6 cua
B nguyén tac La Hay thi khong ton tai s
dong thuan vé luat diéu chinh hop dong,
hay s lira chon cua cac bén dua ra trong
diéu khoan mau khong can xem xét t6i. Két
quala hop dong sé van duoc diéu chinh boi
CISG vi hai bén khong c6 thoa thuan cung
dong y loai trir CISG*.

Tom lai, theo Diéu 6 Bo nguyeén tic La
Hay, cac co quan g1a1 quyet tranh chap sé
xem xét nhung nguyeén tac vé Xung dot diéu
khoan mau cta phap luat qudc gia ma cac
bén chi dinh trong diéu khoan mau cta ho
dé xac dinh cudi cung luat quoc gla nao co
gia tri ap dung Néu viéc xem xét nhvzng
nguyen tac nay cho ra cung mot két luan veé
luat dwoc ap dung, diéu d6 c6 nghia, mac
du cac bén trao doi nhung diéu khoan mau
khac nhau, gitra ho van c6 su thong nhat
chung vé luat 4p dung. Nguoc lai, néu viéc
xem xét nay cho ra két qua khac nhau vé
luat ap dung, diéu dé dwgc coi nhu cac bén
da khong thong nhat duoc luat a ap, dung?®.

3. Panh gia chung va mot s6 khuyén
nghi cho Viét Nam

Vé uu diém, trude khi B nguyen tac
La Hay ra doi, cac cong cu phéap luat ¢ tam
quoc t€, khu vuec, va rat nhiéu dao luat vé tw
phap qudc t€ cua cac qudc gia chwa hé xi ly
van dé xung dot vé luat ap dung trong diéu
khoan mau?. C4c quy dinh ctia khoan 1(b)
Diéu 6 do d6 da gdp phan dat dwoc hai muc
University Press, 2016), p. 363-367.

2 CISG Advisory Council, CISG-AC Opinion No.13
Inclusion of Standard Terms under the CISG, Rule 10.

2 Peter Winship, “The Hague Principles, the CISG,
and the ‘Battle of Forms™ Penn State Journal of Law &
International Affairs, No. 1 (4)/2015, p. 161-163.

# Daniel Girsberger and Neil B. Cohen, “Key Features of
the Hague Principles on Choice of Law in International
Commercial Contracts”, Uniform Law Review, No. 2

(22)/2017, p. 324.
# Stefan Vogenauer, tldd, doan 6.11.
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tiéu chinh: (i) T6i da hda quyén tu do thoa
thuan va lga chon cua cac bén (thong qua
viéc ton trong luat ma cac bén dua ra trong
diéu khoan mau néu khong cé xung dot veé
ban chét - tinh hudng thtt nhét); va (ii) Tang
cuong tinh chac chan va dé du doén, tranh
nhung rac roi khong can thiét (thong qua
viéc quy tat ca cac truong hop cé mau thuan
trén thuc té thanh khong c6 sw lua chon luat
ap dung, va do d¢, tuy thudc vao co quan
giai quyét tranh chép - tinh hudng th hai
va thit ba)®.

Veé han ché: Thir nhit, cac hoc gia phe
phan cach tiép can cua BO nguyén tac La
Hay cho rang, néu nhu cac bén da lya chon
phap luat khac nhau trong diéu khoan mau
cua minh, diéu d6 dong nghia vdi viéc ho
khong dat duoc dong thuan vé luat ap
dung ngay tt dau®. Tuy nhién, nhu da
trinh bay & trén, diéu khoan mau thong
theong la nhiing diéu khoan soan san ap
dung cho nhiéu giao dich va khong duoc
cac bén thoa thuan truc t1ep Do d6, néu
ngay lap tic cho rang viéc xung dot noi
dung diéu khoan mau c6 nghia la khong c6
nhat tri chung vé luat ap dung chua chac
dung trong moi truong hop. Diéu 6 cua
B6 nguyén tic La Hay ghi nhan mot tinh
hudng khong c6 xung dot thuc chat vé luat
ép dung va van ton trong quyén lwa chon
cta cac bén. Thit hai, thach thic trong viec
ap dung g1a1 phap caa Bo nguyen tac La
Hay nam ¢ cho co quan xét xtt bugc phai
xac dinh dugc chinh xac cach xt ly xung
dot diéu khoan mau trong phap luat qudc
gia ma cac bén chi dinh. Diéu nay trén thuc
t€ c6 thé kho khan vi: (i) Cac co quan xét xtr
khong phai ldc nao cling c6 du thong tin va
kha nang dé danh gié hé thé'ng phap luat
ctia cac nudc khac, va két luan veé viéc phap
luat nedc do6 dung nguyen tac na027, va
(ii) Hé thong phap luat cia mot s6 qudc gia
chwra c6 quy dinh hodc quy dinh khong ro6

» Stefan Vogenauer, tldd, doan 6.3.

% Thomas Kadner Graziano, “The Hague Solution on
Choice-of-Law Clauses in Conflicting Standard Terms:
Paving the Way to More Legal Certainty in International
Commercial Transactions?”, Uniform Law Review no.
2(22)/2017, p. 356-357.

7 stefan Vogenauer, tldd, doan 6.21; Kadner Graziano,
tldd, p. 94.
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rang®. Vi vay, néu B nguyén tac nay duoc
st dung lam hinh mau dé xay dung luat
qudc gia, cdc nha lam ludt can nghi dén kha
nang yéu cau cac bén tranh chap cé nghia
vu hop tac voi Toa an/trong tai trong viéc
xac dinh cach tiép can ctia phap luét nudc
ngoai, vi chinh cac bén tranh chap (va luat
st cua ho) la nhitng nguwoi dwa ra luat ap
dung trong diéu khoan mau va hiéu ro nhat
hé thong phédp luat d6 st dung cach tiép
can nao.

Viéc nghlen ctu cach xu ly xung dot
diéu khoan mau ctia B6 nguyén tac La Hay
co gia tri tham khao httu ich cho cac nha
lam luat va co quan giai quyét tranh chap
cua Viét Nam, dac biét trong bdi canh cac
giao dich thwong mai xuyén bién gidi gia
tang. Khao cttu phap luat Viét Nam hién
nay cho thdy B¢ luat Dan su (BLDS) nam
2015 budc dau dinh nghia vé diéu kién
giao dich chung trong giao két hop dong
tai khoan 1 Diéu 406: “Diéu kién giao dich
chung la nhitng diéu khodn on dinh do mgt bén
cong bo'dé dp dung chung cho bén dwoc dé nghi
giao két hop dong; néu bén dwoc dé nghi chip
nhdn giao két hop dong thi coi nhw chdp nhin
cdc diéu khoan nay”. Tuy nhién, BLDS chua
c6 quy dinh vé nguyén tac xtt ly xung dot
gitta nhiing diéu kién giao dich chung nay
(bao gdm xung dot vé lwa chon luat ap dung
cho hop dong), ly do la khai niém vé diéu
kién giao dich chung tai Diéu 406 ham y chi
c6 bén dé nghi giao két hop dong dua ra
cho bén con lai chdp nhéan, nén khong phat
sinh xung dot®. Trong khi d6, Diéu 392
quy dinh: “Khi bén dwoc dé nghi da chip nhin
giao két hop dong nhwng cé néu diéu kién hodc
swa d6i dé nghi thi coi nhw nguwoi nay da diwea
ra dé nghi méi”. Mot s6 nha nghién cttu cho
rang cach quy dinh cta Diéu 392 ham y
phap luat Viét Nam c6 thé dang theo huong
ap dung nguyen tac dan chiéu cudi cuing,
méc dit nguyén tac nay c6 nhiéu diém chwra

# Stefan Vogenauer, tldd, doan 6.22.

» Bo Tw phap (2021), Du thdo Bdo cdo ra sodt tinh tirong
thich ctia phdp ludt Viét Nam voi cdc diéu woc quoc tévé hop
dbng va giai quyét tranh chdp vé hop dong ma nwéc Cong hoa
xd hdi chii nghia Vigt Nam la thanh vién va Ludt mdu, tdp
quén qudc t& phd bién cd lién quan, https://vibonline.com.
vn/du_thao/du-thao-bao-cao-ra-soat-phap-luat-viet-
nam-va-dieu-uoc-quoc-te, truy cap ngay 06/01/2024.
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vu vietX. Theo d6, diéu kién giao dich
chung cua bén cudi cung dwgc dua ra va
khong bi phan dd6i sé trd thanh mot phan
cua hop dong.

Lién quan dén hop dong thuwong mai
qudc t& cac quy dinh tai phan V cta BLDS
hién chua quy dinh mot cach minh thi vé
giai phap xtt ly xung dot luwa chon luat ap
dung khi cac bén stt dung diéu khoan mau.
Khoan 1 Diéu 683 BLDS ghi nhan quyén
thoa thuan lwa chon luat ap dung cua céac
bén trong hop dong va dua ra phuong an:
“Trwong hop cic bén khong cé thoa thudn vé
phdp ludt dp dung thi phdp ludt ciia nwéc co
moi lién hé gin bé nhit véi hop dong doé duwoc
dp dung”. Twong tu, khoan 3 Diéu 664 cling
dan chiéu dén phap luat cia nude cd méi
lién hé gan b nhat khi khong xac dinh
dwoc phap luat ap dung theo khoan 2 (tttc
tinh hudéng xac dinh theo lwa chon luat ap
dung cta cac bén). Tuy nhién, chua ro khi
cac bén dwa ra lya chon phap luat dp dung
khac nhau trong cac diéu khoan mau ctia ho
trong qua trinh giao két thi c¢6 thudc treong
hop “khong c6 thoa thudn” hodc “khong xdc
dinh dwoc phap ludt dp dung” hay khong.

Trong khi do, giai phap cua Bo nguyén
tac La Hay cho thay, ké ca trong treong hop
hai diéu khoan mau dua ra hai su lwa chon
luat ap dung khac nhau, hai bén trong giao
dich van c6 thé coi la cé su dong thuan néu
nhw nguyén tac xtt ly xung dot trong hai luat
nay cho ra két qua giéng nhau. Nhu vay,
véi muc tiéu ton trong va thuc ddy quyeén ty
dinh doat ctia cac bén, cac nha lam luat Viét
Nam c6 thé tham khao cach tiép can cua Bo
nguyén tac La Hay d& quy dinh cach xt ly
xung dot trong treong hop cac diéu kién
giao dich chung bi mau thuin nhau, d4cbiét
trong phan phap luat ap dung dai véi quan
hé dan su ¢ yéu t6 nudc ngoai cua BLDS
hién hanh. Trong bdi canh cac quy dinh cua
luat chua dwoc cu thé héa hodc huéng dan
thi hanh, cac co quan giai quyét tranh chap
nhu Toa an hay trong tai c6 thé tham khao
% Pd Giang Nam, “Binh luan vé cac quy dinh lién quan
dén Hop dong theo mau va Diéu kién giao dich chung
trong Du thao BLDS (stva d6i)”, Tap chi Nghién citu Lip
phdp, s6 03/2015, tr. 36.
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Bo nguyén tac La Hay véi tinh chat nhu luat
mém dé xu ly xung dot luat ap dung trong
diéu kién giao dich chung cta cac bén./.

TAI LIEU THAM KHAO

1. B6 Tu phap (2021), Du thdo Bio cdo ra sodt
tinh twong thich cua phdp ludt Viét Nam voi cic diéu
woc quoc té vé hop dong va gidi quyét tranh chdp vé
hop dong ma nwée Cong hoa xi hoi chui nghia Vit
Nam la thanh vién va Ludt mdu, tdp qudn quoc t&
phd bién c6 lién quan, https://vibonline.com.vn/
du_thao/du-thao-bao-cao-ra-soat-phap-luat-
viet-nam-va-dieu-uoc-quoc-te, ngay truy cap
06/01/2024;

2. Commission on European Contract Law,
The Principles of European Contract Law (PECL);

3. CISG Advisory Council, CISG-AC Opinion
No. 13 Inclusion of Standard Terms under the
CISG, Rule 10;

4. Daniel Girsberger and Neil B. Cohen, “Key
Features of the Hague Principles on Choice of Law
in International Commercial Contracts”, Uniform
Law Review, No. 2 (22)/2017;

5. D6 Giang Nam, “Binh luan vé cac quy dinh
lién quan dén Hop déng theo mau va Diéu kién
giao dich chung trong Dy thao BLDS (stta d6i)”,
Tap chi Nghién citu Lip phdp, s6 03/2015;

6. Giesela Riihl, “The Battle of the Forms:
Comparative ~ and Economic Observations”,
University of Pennsylvania Journal of International
Law, No. 1 (24)/2003;

7. Ingeborg H. Schwenzer, ed., Commentary on
the UN Convention on the International Sale of Goods
(CISG), Fourth edition (Oxford, United Kingdom:
Oxford University Press, 2016);

8. International Institute for the Unification of
Private Law (UNIDROIT), Principles of International
Commercial Contracts 2016;

9. Nguyén Minh Hang, 101 cdu héi - dip vé
CISG (Cong woc ciia Lién hop quoc vé hop dong mua
bin hang hoa quoc té), 2016;

10. Peter Winship, “The Hague Principles, the
CISG, and the “‘Battle of Forms™, Penn State Journal
of Law & International Affairs, No. 1 (4)/2015;

11. Thomas Kadner Graziano, “Solving
the Riddle of Conflicting Choice of Law
Clauses in Battle of Forms Situations:
The Hague Solution”, Yearbook of Private
International Law, 14/2013;

12. Thomas Kadner Graziano, “The Hague
Solution on Choice-of-Law Clauses in Conflicting
Standard Terms: Paving the Way to More Legal
Certainty in International Commercial
Transactions?”, Uniform Law Review, No. 2 (22)/2017.

Khoa hoc Kiemsat 77



