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Tém tdt: Bai viét nghién citu vai tro, trach nhiém cia Vign Cong t6’ Phdp va Vién kiém sdt
Trung Qudc trong viéc bdo ddm nguyén tdc suy dodn v6 toi (SDVT) — mot thanh tyu quan trong
ctia khoa hoc t6 tung hinh sy (TTHS) hién dai. Trén co s6 phdn tich, lam 16 cdch thiic co quan cong
t0 tai Phdp va Trung Qudc thuc hién trdach nhiém ndy qua cdc giai doan t6 tung, chi ra nhiing uu
diém, thanh twu phdp ludt cia hai nuéc, bai viét rit ra nhitng bai hoc kinh nghiém cho Vi¢t Nam
nhdam hoan thién phdp lugt TTHS va ndng cao trach nhiém cia Vién kiém sdt trong viéc bdo dam
nguyén tac SDVT.
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Abstract: This article examines the role and responsibilities of the French Public Prosecutor’s
Office and the Chinese People’s Procuratorate in ensuring the Presumption of Innocence
- a fundamental achievement of modern criminal procedure. Through an analysis of how
prosecutorial authorities in France and China fulfill this responsibility at different stages of
criminal proceedings, the paper highlights the key advantages and legislative achievements
of both systems. It then draws lessons for Vietnam to improve its criminal procedure law and

enhance the responsibility of the People’s Procuracy in ensuring this principle.
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Dit van dé

SDVT la mét trong nhiing van dé c6 nhiéu
tranh luan nhat trong khoa hoc TTHS!. Chinh
vi vy, viéc thita nhan nguyén tac SDVT trong
TTHS hién nay duoc coi la thanh tyu quan
trong ctia khoa hoc phap ly hién dai>. Noi
dung co ban ctia nguyén tic SDVT da duoc
hinh thanh va ghi nhan ngay cang day du theo
tién trinh phat trién cta khoa hoc TTHS the
glm Tt nhitng quy dinh so khai, nguyén tac
nay da dan duoc h¢ thong hoa thanh nhiing
quy téc chit ché nhu hién nay. Sy thita nhan
va phap dién héa SDVT khong chi nham dam
bao quyén con nguoi va cong bang trong t&
tung, con phan anh budc tién quan trong trong
nhan thitc cia nhan loai vé cong ly va quyén
l0i ctia ca nhan trong hé thong phap luat.

Nguyén tic SDVT cé ngudn gbe tir dong
ho phép luat Common law, sau dé duoc ghi
nhan va ap dung phd bién trén thé gidi tir thé

! Nguyén Thanh Long, Nguyén tic SDVT trong TTHS Viét
Nam, Nxb. Chinh tri Qudc gia, Ha Noi, 2011, tr. 24.
2 Nguyén Thanh Long, Tldd, tr. 7.
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ky XX. Su phd bién nay dwgc thé hién ro nét
qua viéc SDVT duoc ghi nhan trong cac van
kién phép ly qudc t€ quan trong, dién hinh la
Tuyén ngdn Qudc t&€ Nhan quyén nadm 1948
cua Lién hop qudc, cing nhu dwgc phap dién
hoa r6ng rai trong van ban phap ly ctia nhiéu
qudc gia trén thé gidi’. Viéc bao dam nguyén
tac SDVT la trach nhiém duoc giao cho nhiéu
co quan khéac nhau trong hé théng tu phép,
dan dén st khdc biét dang keé trong quy dinh
va thuce tién 4p dung nguyén tac nay giita
cac quoc gia. Ddc biet, trach nhiém bao dam
SDVT cta co quan Cong t8 & mdi nudc ludn
bi anh huong truc ti€p boi mé hinh TTHS
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Nghién citu sinh, Thac si, Giang vién chinh, Khoa
Phdp ludt Kinh t&'- Quéc té, Truong Dai hoc Kiém sdt
3 Studies in Church Law & Ministryth Pennington,
“Innocent Until Proven Guilty: The Origins of a Legal
Maxim”, Stud. Church 1. & Ministry 106, 63 Jurist, 2003, p. 106-107.
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ma quoc gia d6 ap dung. Trong bdi canh do,
viéc nghién cttu Cong hoa Phap (dai dién cho
truyén thong Civil law, tiéu biéu cho mo6 hinh
TTHS thdm van) va Cong hoa nhan dan Trung
Hoa (dai dién cho m6 hinh TTHS thdm van
lai ghép) c6 y nghia ddc biét quan trong*. Day
la hai qudc gia tiéu biéu cho nhitng truy‘én
thong phép luat khac nhau nhtrng lai c6 nhiéu
su gan b6 va twong dong voi Viét Nam ca vé
lich st va hién tai. Do d6, viéc di sau nghién
cthu van dé bao dam nguyén tac SDVT tai hai
quoc gia nay, tir d6 rut ra nhtrng kinh nghlem
thich hop cho Viét Nam, c6 y nghia ly luan va
thuec tién sau sac.

1. Trach nhiém ctia Vién Cong t6 Phép
trong viéc bao dadm nguyén tac suy doan vo toi

Phap la qudc gia thudc dong ho phap luat
Civil law, v6i m6 hinh TTHS nguyén thuay la
t0 tung tham van. Tuy nhién, md hinh nay
hién nay da c6 sy phat trién dang ké, duoc
lai ghép va ti€p thu nhiéu yéu td tranh tung.
Dac trung ctia md hinh TTHS nay la hé thong
tu phdp hinh sy ctia Phap c6 sw phan chia

rd rang gifra cac chuc nang diéu tra, truy to

va xét xit, trong tng vdi si phan chia thanh
ba glal doan trong qua trinh TTHS®. O Phap,
nguyén tac SDVT da ton tai hang thé ky va

chi duwgc chinh thirc ghi nhan trong Bo luat T

tung hinh sy (BLTTHS) nam 2000°. Co quan
cong t6 dong vai tro quan trong trong TTHS ¢
Phép, hién dién 0 tat ca cac giai doan t6 tung
va cac hoat ddng, ché dinh t6 tung.

- Bdo ddm nguyén tic SDVT trong giai dogn
tien xét xiz: Nguyén tac SDVT duoc ap dung
ngay tt khi mot ca nhan tré thanh nghi pham
hodc ngwoi bi budc toi, phtt hop vdi cac yéu
cau da duwoc ghi nhan tai Dieu 2, Diéu 3,
Muc 12 Loi néi dau ctia Chi thi chau Au (EU)
2016/343. Theo d6, Canh sat tu phap, Cong t6
vién va Thadm phan c6 trach nhiém dam bao
nguyén tac SDVT dwoc thire hién trong Toan

4 Viéc phan dinh m6 hinh TTHS thdm van hay tranh
tung cting chi mang tinh chat twong d6i khi sy tiép thu,
cdy ghép nhiing yéu t& hop ly & mdi mo hinh lam cho
viéc tim ki€ém mo6 hinh TTHS don thuan trd nén hiém
gdp ma cht yéu la m6 hinh TTHS pha trén.

5 Vergnolle, S. (2017), Understanding the French Criminal
Justice System as a Tool for Reforming International Legal
Cooperation and Cross-Border Data Requests, https://doi.
org/10.2139/ssrn.2921364, truy cap ngay 01/10/2024.

6 Mai Thanh Hiéu, “No6i dung nguyén tic SDVT trong

phép luat TTHS Phap va Viét Nam”, Tap chi Ludt hoc, s6

6/2023, tr. 56.

4  Khoa hoc Kiém sat

bd giai doan t6 tung. Diéu nay ddc biét quan
trong trong giai doan diéu tra, khi cac hoat
dong thu thap va phan tich ching ctt cua vu
4n dién ra chu yéu trong giai doan nay.

Cong td vién o Phap c¢d trach nhiém dam
bao nguyén tac SDVT khi ap dung bién phap
cudng ché trong TTHS. Cu thé: Theo nguyén
tac SDVT, trong Toan bd qua trinh tién hanh t§
tung, ngwroi bi tinh nghi, nguwoi bi budc toi dweoc
d6i xtt nhw nguoi vo toi, do do, ho khong thé bi
twdce tw do ma phai duwoc dam bao cac quyén
nhu nguoi vo t6i’. Tuy nhién, nghia caa ttt “suy
dodn” khong ¢ nghia cd nhan dé vo t6i ma co
quan, nguoi tién hanh t6 tung gia dinh ca nhan
vO t0i cho t6i khi tim dwoc dt bang ching budc
t0i d€ bac bo gia dinh “2d t6i”. Vi thé, nguoi bi
tinh nghi, nguoi bi budc t6i khong c6 day du
quyeén nhw nguoi vo toi thong thuong, nhung
ho khong thé bi d6i xtt nhu nguoi ¢ toi trong
qua trinh t0 tung. Chu thé tién hanh td tung,
nhat la Cong t6 vién cd trach nhiém bao dam
nguyén tac nay duoc thuc hién day dua nham
bao vé nghi pham va nguoi bi buc toi trong
sudt cac giai doan ctia TTHS.

Vé nguyén tac, nghi pham va nguoi bi
budc t6i dugc tw do, viéc ap dung bién phap
cuong ché tuwdc hodc han ché tu do d6i voi
ho 1a ngoai 1¢&. Khi Canh sat tu phdp quyét
dinh bét tam gitt mot nguoi nao do dang bi
tinh nghi pham t¢i thi quyét dinh nay phai
duoc thong bao cho Cong t6 vién nhanh nhat
6 thé. Trén co sd do, bén cong t6 cb thé dam
bao dugc quyén ctia nghi pham khong bi xam
pham bat hop phap khi khong da can ct. Hon
ntra, Diéu 41 BLTTHS Phap quy dinh Cong t&
vién kiém tra “dot xudt” tru s Canh sat nham
bao dam diéu kién vat chat cua noi giam gitr.
Quy dinh nay cho thay Cong td vién dong vai
trd quan trong trong viéc ddm bao nguyén tac
SDVT khi thuc hién cac bién phap tam git,
tam giam. Mot ngroi duoc suy doan la vo toi
khong ¢ nghia nguoi nay phai dwoc doi xi
nhw “nguoi v t9i” trong qua trinh TTHS®. Do
do, Canh sat van c6 quyén gitt mot nguodi bi
tinh nghi pham t0i nhung viéc tam gitt cling
khong duoc qua 24 gio, dwoc gia han thém

7 Aurélie Bergeaud-Wetterwald (2018), “y nghia va
viéc ap dung nguyén tic SDVT trong phap luat Cong
hoa Phap”, Ky yéu hji thdo qudc té’ The Presumption of
Innocence - SDVT, Khoa Luét, Pai hoc Qudc gia Ha Noi,
Nxb. Héng Dic, Ha Noi.

8 Aurélie Bergeaud-Wetterwald , Tldd.
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mot [an, nhung cling khong dwoc qua 24 gio.
Quy dinh nay giup Cong td vién han ché viéc
lam quyén tam gi®, tam giam lam anh huong
téi quyeén tu do cua ca nhan tir Canh sat tu
phap. Theo BLTTHS Phap, tam gitt, tam giam
la bién phap cudi cung, chi 4p dung khi can
thiét dé€ dat duoc cdc muc tiéu nhat dinh. Cac
muc tiéu nay bao gdbm: Thdm van nguoi tinh
nghi, dam bao sy trinh dién ctia ngwoi do
trudc Cong t8 vien (nham gitip Cong t3 vien
danh gia budc ti€p theo ctia hoat dong diéu
tra), hoac ngan chan nguoi nay tiéu huy, gia

mao chiing ct, vat ching’. Diéu nay cung c6

nguyén tic han ché viéc tudc hodc han ché tu
do ctia cd nhan, thé hién sy wu tién bao dam
nguyén tac SDVT.

D3i v6i cac vu dn nghiém trong hodc phtic
tap, qua trinh diéu tra sé do Dy tham vién
(Th&m phan diéu tra) tién hanh. Do tinh chat
chuyén sau, qua trinh nay thwong kéo dai hon
va theo d6, quyén tu do ctia nguoi bi diéu tra
cting s€ bi han ché nhiéu hon so véi cac vu an
thong thuong®. Cong t6 vién la nguoi duoc
thong bao 1énh bat nguoi trong truzcmg hop
nguoi bi khai t6 khong tuan thu cac bién phap
it nghiém khac hon, nhu giam sat tu phap hay
cam di khoi noi cu tri kem theo giam sat dién
tee (Diéu 133-1). Mdc du C6ng t6 vién khong
phai la co quan c6 quyén quyét dinh phé
chuédn 1énh bat, tam gitt, tam giam trong moi
treong hop, nhung luén duoc thong bao dé
thuc hién hoat dong giam sat d6i véi cac co
quan tién hanh lénh bat ngurdi, nhu Canh sét
tw phap va Tham phan diéu tra. Co quan cong
t0 sé tién hanh giam sat d€ dam bao Canh sat
tw phap va Du tham vién chi thuc hién lénh
bat nguoi khi chiing minh duoc ly do can
thiét theo quy dinh tai Diéu 62-2 va Diéu 144
BLTTHS.

Toém lai, viéc 4p dung bién phép bat nguoi
d€ tam gitx, tam giam trudc khi ¢6 ban an cd
hiéu lyc phap luét cudi cung cua Toa an can
duoc han ché. Co quan cong t6 Phap c6 nghia
vu bdo dam va gidm sat nhitng hoat dong

nay nham tranh vi pham phép luat. Céng t&

vién cht dong han ché viéc tam gitt, tam giam
khong can thiét dé ngdn nglra truong hop

° Piéu 62-2 BLTTHS Cong hoa Phap (stra d6i, bd sung
nam 2021), https://legislationline.org/sites/default/
files/2023-10/France_Code_of_criminal_procedure_
EN.pdf, truy cap ngay 01/10/2024.

10 Aurélie Bergeaud-Wetterwald, Tldd.
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nhtng nguoi lién quan hodc dw luan hiéu sai,
cho réng viéc tam gitk, tam giam la ddu hiéu
cong nhan hanh vi pham toi.

- Bdo ddm nguyén tic SDVT trong cic quy
tac vé chitng cir: Chi nhitng chimg & duoc
thu thap hop phap va khong anh hwong dén
quyén bao chita méi dwgc chap nhan. Chang
han, 10i tha tdi dudi trang thai thoi mién hodc
do hanh vi kich dong khong cong bang cua
Canh sat sé khong duoc chap nhan. Tuong tu,
cac ban teong trinh hodc bao cao khong dung
quy dinh sé bi loai bo. Tuy nhién, can luu y
rang quy dinh nghiém ngat vé tinh hop phap
va viéc loai bo ch&ng ctt nay chi ap dung doi
voi co quan cong quyeén. Toa an tdi cao da
quyét dinh rang Tham phan hinh sy khong
dwoc bac bo chitng ct do cac bén tu nhan thu
thap chi vi chiing ctt d6 dwoc thu thap mot
cach bat hop phéap. Vai tro cua Tham phan
la danh gia gia tri ching ctr (theo an 1¢ Cass
06/4/1994 cua Toa an tdi cao vé viéc bac bd
don khang céo ctua Bernard, chong lai quyét
dinh cua Toa phtc thdm Bordeaux'; An 1é
Cass Crim 30/3/1999 cuia Toa &n tdi cao vé viéc
béac bo don khang cao Toa phtc tham Lyon').
Treong hop ngoai 1é khi hanh dong ctua bi
don hodc bi cdo khong thudc pham vi dieu
tra, do d6 khong bi rang budc bdi cac quy tac
vé v0 hiéu hda chiing c. Tuy nhién, Toa chi
€0 thé xét xtr dya trén chiing ct da duoc tranh
luan cong khai (Diéu 427 BLTTHS Phap)®.

- Bdo ddm nguyén tic SDVT trong quy dinh
vé triach nhigm chitng minh thugc vé bén cong
to: Trach nhiém ching minh t0i pham thutc
vé bén cong td 1a nguyen tac cSt 16i, theo d6,
ngroi bi tinh nghi, nguoi bi budc t6i khong
c6 nghia vu chitng minh minh vo ti. Nguoc
lai, Cong t6 vién co nghia vu chung minh
toi pham. Nghia vu nay doi hoi Cong to
vién phal thiee hién ca viéc tim bang ching
c6 toi va go toi. Tuy nhién, nghia vu chiing
minh nay khong réng budc Céng to vién la
co quan duy nhat c¢6 thdm quyén tim kiém
bang chumg trong vu an; Tham phan diéu tra
va ngay ca nguoi bi tinh nghi, ngwoi bi budc
t6i cling c6 thé duwa ra bang chiing c6 loi cho

! https://www legifrance.gouv.fr/juri/id/JURITEXT0000
07066831/, truy cap ngay 01/10/2024.

12 https://www legifrance.gouv.fr/juri/id/JURITEXT0000
07071396/, truy cAp ngay 01/10/2024.

13 Sally Ramage, “The right to silence in France,
Germany, US and the UK”, Current Criminal Law, Vol.
1, No. 2/2008, p. 14.
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minh. Diéu nay thé hién quan diém rang, néu
Cong t& vién khong tim dugc cac bang ching
da d€ vuot qua su nghi ngo hop ly déi véi
hanh vi ctia nghi pham hoac ngwoi bi budc
toi, thi phai suy doan theo hudng cé loi cho
bén bi budc toi. Mac du vay, cliing ton tai mot
sO treong hop ngoai 1€ ctia nghia vu chiing
minh nay, chang han: D3i véi tdi phi bang,
vu khong (Diéu 35 Bo luat Hinh sy Phép) thi
nghia vu ching minh lai thudc vé nguoi bi
tinh nghi, ngwoi bi budc tdi. Theo do, nhitng
nguoi bi cdo budc ddi véi toi nay co nghia vu
chitng minh minh khong thyc hién nhiing
hanh vi nhu cdo budc. Hay tai Diéu 225-6
B6 luat Hinh sy Phap: Quy dinh vé nghia vu
chiing minh thu nhap d6i véi nhitng nguoi cd
quan hé gan giii, song chung véi nguoi tham
gia hoat dong mai dam ma “khong chirng minh
dwgc ngudn goc thu nhdp” thi c6 thé bi phat
tu téi 05 nam'. Nguoi bi tinh nghi pham to6i
hodc bi budc tdi, khi dwoc thAm van, diéu tra
bdi Canh sat tu phap, Cong td vién hodc Dy
thdm vién, c6 quyén gitr im ldng (Diéu 63-1,
biéu 116 BLTTHS Phap). Trong truong hop
nay, chi Vién truong Vién Cong t6 hodac Tham
phan diéu tra mdi ¢6 quyén quyét dinh c6
cho phép Canh sat tu phap tién hanh cac bién
phap khac hay khong. Sau khi tién hanh cac
bién phéap khéc theo sy chdp thuan nay, Canh
sat tu phép lap bién ban, ghi ro ly do kiém tra,
xac minh thong tin bang cac bién phap khéc
nhau, va phai gii cho Vién Cong t& mot ban
sao trong cac treong hop duoc liét ké tai Diéu
78-3. BLTTHS Phép ciing quy dinh, sau khi
Canh sat diéu tra xong mot hanh vi vi pham,
nguoi bi bat duogc chuyén dén Cong to vién
dé mo mot cudc diéu tra hodc dua ra xét xi
tai Toa, khi d6 ho c6 quyen duoc hd tro boi
luat sw. Tuy nhién, can luu y rang, trong giai
doan tam gitt, quyén gdp luat sw con kha han
ché'va quy dinh nay da gay ra nhiéu tranh cai
trong nhitng nam qua®.

Nhuw vay, Vién Cong t6 c6 quyén giam
sat Canh sat tw phap dé dam bao khong xam
pham tdi quyén gitt im ldng ctia nguoi bi tinh
nghi hoac bi budc t¢i. Ngoai ra, trong qua
trinh tién hanh diéu tra, nguoi bi tinh nghi
hoac bi bugc t6i cting khong bi budc phai khai
cac thong tin hay bang chiing gay bat loi cho
minh. No6i cach khac, ho khong c6 nghia vu
4 Aurélie Bergeaud-Wetterwald, Tldd.
1> Jacqueline Hodgson.
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phéi hop tac vdi co quan tw phép va co quan
cong t6 can dam bao quyén nay nhu mot
phan cta nguyen tac SDVT xuyén sudt trong
qua trinh giai quyét VAHS.

- Bdo ddm nguyén tic SDVT trong giai dogn
xét xiz: Tham phan dong vai tro quan trong,
lam viéc doc lap, va Cong td vién khong co
quyén giam sat hay chi dao. Thim phan lang
nghe y kién ctia cac bén va khong dwa ra danh
gia trude khi vu an duoc xét xtr. Tat ca cac
chitng cr phai duwoc trinh bay trong qua trinh
xét xit va Tham phan khong dwgc anh hudng
hodc chi phdi boi nhfrng gl da xéy ra trong
giai doan diéu tra. Vi vay, Cong t vién can
nhdn manh tdm quan trong cta nguyen tac
SDVT trong viéc danh gia chiing ctt va thiét
lap su that ngoai moi nghi ngo hop ly. Néu
c6 su nghi ngo, quyét dinh khong co t4i nén
dwoc dua ra theo huéng ¢6 loi cho bi cdo.

2. Trach nhiém ctia Vién kiém sat Trung
Quéc trong viéc bao dam nguyén tic suy
doan vo toi

Trung Qudc la qudc gia theo md hinh
TTHS tham van, tuy nhién hién nay, mé hinh
TTHS da c6 nhiéu diém d6i méi's, dugc Cé'y
ghép tt md hinh TTHS khdc trén thé g101
trong do nguyen tac SDVT ciing duoc tiép
thu ¢ nhitng muic do khac nhau. Nguyén
tic SDVT duoc ghi nhan chinh thtc trong
BLTTHS nam 1996 cua Trung Qudc tai Biéu
12 véi noi dung “Khong ai bi két toi ma khong
dm_yc xét xie boi Toa dn nhdan dan theo quy dinh
cua phdp lugt”. Xung quanh quy dinh nay, loai
y kién tht nhét cho rang diéu khoan nay du
khong truc tiép quy dinh vé SDVT nhung
da tiép thu ban chat cia nguyén tac SDVTV.
NgU’OC lai, loai y kién tht hai cho rf?mg quy
dinh nay chi giai quyét duoc tham quyen ket
an bi cdo, cht chuwa dé cap den nguyén tac
SDVT. Loai y kién thit ba cho rang quy dinh
nay da dung hoa duoc cac yéu t6 hop ly caa
nguyén tac SDVT®, BLTTHS nam 2012 va nam
2018 cua Trung Qudc tiép tuc bao luu va ghi
nhan quy dinh tai Diéu 12 vé tham quyén két
1o Liling Yue (2012), “M6 hinh TTHS Trung Qudc”,
Nhitng mé hinh TTHS dién hinh trén thé gidi (Sdach chuyén
khdo), Nxb. Héong Purc, Ha N6, tr. 83.

17 Zhiyuan Guo (2018), “Presumption of Innocence in
China”, International Workshop Proceedings 505.01-
2018.300: The Presumption of Innocence, VNU, p. 355.

18 Dich Dién Hiru (2012), Vé v nghia ciia nguyén tic SDVT
va viéc hoan thién Ludt TTHS, http://www.procedurallaw.
cn/info/1005/1202.htm.
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an. Tuy nhién, nguyén tac SDVT khong chi thé
hién ¢ diéu khoan nay ma con dugc quy dinh
O cac diéu khoan khac nhu nhiing quy dinh
vé ching ctt va chuyén trach nhiém ching
minh sang co quan cong t&. Viéc nay nham
muc dich bao vé bi cao vo toi khai bi truy t6
oan, dong thoi bao dam su binh dang cho tat
ca bi cdo, dat dwoc nguyén tac phap quyeén va
cung ¢6 tinh hop phap cua xét xtt, bao gom ca
viéc gian tiép thira nhan quyén im lang.

Theo Hién phép, Luat T chiic Vién kiém
sat va BLTTHS, Vién kiém sat 1a co quan cd
tham quyén giam sat viéc thuc hién phap luat
thong qua cac hoat dong thuc hanh quyén
cong to, diéu tra (Diéu 18 BLTTHS) va quyén
giam sat thua tuc TTHS. Trong TTHS, Trung
Qudc chia qua trinh tién hanh TTHS thanh 2
giai doan chinh: Giai doan tién xét xt (go6m
1ap ho so vu an, diéu tra, truy t0) va giai doan
xét xtt®. Theo d6, nguyén tac SDVT duoc bao
dam trong xuyén sudt qua trinh t& tung va
dwoc bdo dam boi cac co quan tu phap, trong
dé cé Vién kiém sat.

- Bdo ddm nguyén tic SDVT trong giai dogn
tién xét xw: Trong giai doan nay, Kiém sat
vién, trong pham vi thadm quyén ctia minh, c6
trach nhiém dam bao nguwoi bi tinh nghi (bi
can) khong bi vi pham cac bién phép bat budc
trong qua trinh t§ tung. Diéu nay nham bao
vé bi can va cling c§ nguyén tic SDVT, dam
bao ho dwoc d6i xtr phu hop trong sudt qua
trinh giai quyét vu an?'. Phap luat TTHS cta
Trung Qudc ghi nhan gia tri ¢t 16i va yéu cau
dau tién caa SDVT la “nghi pham khong phdi la
t01 pham”, ho chi bi xem la t6i pham sau khi c6
ban 4n két tdi ctia Toa 4n co hiéu lyc. Vi thé,
trong cac hoat dong diéu tra cua giai doan
tién xét xtr, Kiém sat vién can dam bao cho bi
can dwgc doi xit khong giong toi pham nhung
bi han ché mot s6 quyén so voi cac cong dan
khac (vi du quyén cam di khoi noi cuw tru...).

Chiing ctt la co s& quan trong trong vu an
hinh sy, SDVT la mét nguyén tac trong tién
trinh chitng minh hanh vi ctia bi cdo c6 du
chiing ctt d€ budc tdi hay khong. D6i voi qua
trinh diéu tra, thu thap ching ct, Kiém sat
vién la nguroi c¢6 nghia vu chitng minh hanh

1 Dich Dién Hitru, Tldd.

» Liling Yue, Tldd, tr. 91.

2 Chuong 6 BLTTHS ndm 2018, tit Biéu 66 dén biéu 100
quy dinh vé cac bién phap bét budc.
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vi pham t0i (Diéu 51 BLTTHS nam 2018)>.
BLTTHS Trung Qudc ghi nhan nhiing quy
dinh chung vé tiéu chi danh gia ching ct tai
Diéu 55, theo do, Kiém sat vién c6 nhiém vu
thu thap cac chtng ct “ding tin cdy va diay du”.
bé dam bao nguyén tic SDVT duwoc thuce hién
day du trong giai doan nay, Kiém sat vién can
phai bao dam ba van dé cot 16i sau: Thir nhdt,
trach nhiém ching minh thudc vé Vién kiém
sat, va viéc nay phai duoc thuc hién bang cac
bién phap nghiép vu khong trai quy dinh phap
luat td tung. Thi? hai, Vién kiém sat phai ching
minh hanh vi pham t0i dwa vao cac chiing ct
hop phap thay vi cac mdi nghi ngo ¢ co so.
Thit ba, bi can, bi cdo khong cé nghia vu chiing
minh minh vo t9i. Tuy nhién, du BLTTHS
Trung Qudc khong truc tiép ghi nhan quyén
im lang nhung lai ghi nhan tai Diéu 52 vé
quyeén “khong ai bi budc phdi chirng minh toi 16i
cua minh”. Diéu khoan nay, cung véi nguyén
tac ching c, phai dugc thu thap mot cach hop
phap theo phdp luat da hd tro bi can, bi cdo
khong bi cedng birc nhan t6i. SDVT duwoc xem
la giai phap d6i voi cac truong hop khong thoa
man cac tiéu chuan vé ching ct chiing minh
t0i pham. Khi khong du co s¢ d€ chitng minh
cac chiing ctt lam can c budc t0i, bi can khong
nhitng khong c6 nghia vu chitng minh minh
vO0 t0i ma con duoc quyén gite im ldng.

Phép luat Trung Qudc quy dinh Kiém sat
vién, theo thim quyén duoc giao, ¢ trach
nhiém gidm sat hoat dong diéu tra, thu thap
chttng ¢t nhdam bao dam tinh khach quan,
tuyét doi khong bic cung hay sit dung cac
bién phap bat hop phap d6i vdi bi can trong
qua trinh t0 tung.

- Bdo ddm nguyén tic SDVT trong giai dogn
xét xir: SDVT biéu hién tap trung thong qua
nguyéen tic tranh tung tai Toa. Theo d¢, trong
phién xét xtr chinh thic, Kiém sat vién bao
dam d€ bi cdo van duoc xem la nguoi vo toi.
Kiém sat vién va luat su phai tranh tung tai
Toa, chdt van nhan ching va duwa ra quan
diém trudc Toa nham tranh truong hop biic
cung, oan sai khi 1dy 10i khai, thu thap ching
ctr truoc do.

Nhitng quy dinh ctia BLTTHS hién hanh
bao ham nhiéu khia canh ctia nguyén tac
SDVT va thé hién tinh than co ban ctia nguyén

2 China Criminal Procedure Law (2018), https://www.
chinalawtranslate.com/criminal-procedure-law-2018/,
truy cap ngay 03/11/2024.

Khoa hoc Kiém sat 1



TRACH NHIEM CUA VIEN CONG TO PHAP...

tac nay. Tuy nhién, van con nhitng khac biét
khi so sdnh vdinhitng quy dinh trong cac cong
woc vé nhan quyén cua Lién hop qudc. Mdc du
biéu 12 c6 thé dugc hiéu 1a nghi pham va bi
cao khong thé'bi coi la c6 tdi truede khi ¢d phan
quyét cudi cung cua Toa an, phap luat hién
hanh lai thiéu mot hé thdng phap dién hoa
ro rang va Toan dién vé nguyén tac SBVT.
Hon nita, nguyén tac nay nhan manh rang bi
cao phai dugc coi la vo t0i trong sudt qua trinh
truy t0 hinh sy. Viéc tam giam bi cao truede khi
xét xir chi nén dwoc thuwce hién khi ¢6 1énh ctia

Tham phan, tuy thudc vao hoan canh cu thé

cua vu an. BLTTHS cling yéu cau quyén bao

chira phai duoc dam bao ¢ moi giai doan to

tung va nhiing nguoi bi cao budc c6 quyén im
lang va su im lang ctia ho khong dan dén bat
ky sw doi xtr bat lgi nao. Tt nhitng phan tich
néu trén cho thay van con khoang cach giita
nhan thirc hién tai vé nguyén tic SDVT va céc
tiéu chuan tu phap hinh sy duoc qudc t€ cong
nhan?.

3. M6t s6 bai hoc kinh nghiém cho Viét Nam

Trén co sé nghién cttu trach nhiém bao
dam nguyén tac SDVT ctia Vién Cong t& Phap
va Vién kiém sat Trung Qudc, co thé rat ra
nhiéu kinh nghiém quy bau cho Viét Nam
nham hoan thién phap luat TTHS va nang cao
hiéu qua hoat dong cua Vién kiém sat o Viét
Nam. Cu thé nhu sau:

- Hoan thién trach nhiém giam sat, han ché

bién phap cudng ché tudc hodc han ché tee do:
Bai hoc tir Phap vé kiém sat bién phap cudng
ché cho thdy Vién Cong t0 dong vai tro then
chét trong viée gidam sat hanh dong bat tam
gitt, tam giam. Cu thé, khi Canh sat tu phap
quyét dinh bat tam gitt, quyét dinh phai duoc
thong bao cho Cong td vién trong thoi gian
som nhat, giup bén cong t6 dam bao quyén
cua nghi pham khong bi xam pham bat hop
phap. Viéc Phap quy dinh r6 thoi han tam git
nghiém ngat va Cong t6 vién co6 quyén kiém
tra “dgt xudt” tru s& Canh sat la co ché giam
sat lién tuc va thuc té.

BLTTHS nam 2015 (stta ddi, b6 sung ndm
2021, 2025) cua Viet Nam quy dinh cho Vién
kiém sat c6 tham quyén phé chudn 1énh gia
han tam gitt, tam giam, thé hién su kiém soat
chat ché caa Vién kiém sat d6i voi Co quan

» Chiing ta con cdch xa nguiyén tic SDVT dén mikc nao?,
https://www.master-insight.com/article/44396, truy cap
ngay 15/11/2024.
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diéu tra. Tuy nhién, can ti€p tuc nhan manh
quy dinh tam gitt, tam giam la bién phap ngan
chan cu6i cung khi khong thé 4p dung bién
phap cudng ché khong twdc tu do nhuw kinh
nghiém ctia Phap. Ngoai ra, Vién kiém sat
can tang cuong trach nhiém giam sat thuong
xuyén doi voi Co quan diéu tra (khong chi &
quy dinh hién hanh phé chuan, khong phé
chuén, huay bé quyét dinh cua Co quan diéu
tra) nham han ché viéc tam giit, tam giam
khong can thiét. Viéc nay giup tranh trueong
hop du luan hiéu lam rang viéc bat gifr la dau
hiéu suy doan nguoi bi budc t6i c6 hanh vi
pham tdi, dé cao nguyeén tac SDVT (Diéu 13).

- Cung 6 va thuc thi triét dé nguyen tac
trach nhiém ching minh thudc vé co quan
cong t6: Bai hoc tir Phap va Trung Qudc vé
trach nhiém chiing minh, theo d6 ca hai qudc
gia déu nhan manh nghia vu chirng minh t6i
pham thudc vé bén cong t6. Cu thé la BLTTHS
Phap quy dinh nghla vy tim kiém, thu thap ca
bang chiing 6 t6i va go t6i, Cong t6 vién pha1
&p dung nguyén tic suy doan theo hudéng c6
loi néu sw nghi ngo c6 can c& hop ly. BLTTHS
Trung Qudc quy dinh Kiém sat vién phai
chttng minh hanh vi pham tdi dwa vao cac
chiing ct hop phap va “ding tin cdy va day di”
thay vi chi dyta vao cac nghi ngo cé co so.

BLTTHS ndm 2015 da quy dinh 10 trach
nhiém chting minh tdi pham thudc vé co quan
c6 thdm quyén tién hanh td tung va nguoi bi
budc t6i c6 quyén nhung khong budc phai
chiing minh la minh vd t6i (Diéu 15). Day la
quy dinh twong dong véi BLTTHS caa Phap
va Trung Qudc. Tuy nhién, Viét Nam can lam
rd va nhan manh nghia vu riéng danh cho
Vién kiém sat trong viéc dam bao tim kiém,
thu thap ca chiing ctt budc toi va chirng cit go
t0i. Pong thoi, can thuec thi triét d€ quy dinh
“nghi ngo phai theo huwdng c6 loi cho nguoi
bi budc ti” trong moi hoat dong budc tdi cuia
Vién kiém sat, dac biét trong giai doan xét xt
dé lam sang to sy that khach quan cta vu éan
va kién quyét loai bo tu twdng budc tdi dua
trén nghi ngo.

- Tang cuong trach nhiém bao dam quyén
im lang va tinh hgp phdp cta ching cu:
BLTTHS Phap ghi nhan quyén gitt im lang va
Cong t6 vién giam sat viéc thuwe hién quyén
nay, dam bao ngwoi bi budc t6i khong bi budc
khai thong tin gay bat loi. Trung Qudc ghi
nhan quyén “Khong ai bi budc phai ching
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minh ti 16i ctia minh”. Ca hai qudc gia déu
yéu cau chiing ct phai duoc thu thap hop
phap, loai trtr cac 1oi khai do cudng btec, kich
dong hodc bat hop phap.

BLTTHS nam 2015 da c¢6 quy dinh vé loai
trr ching ca (Diéu 87), khong cong nhan
chttng ct thu thap khong dung trinh tw, tha
tuc do BLTTHS nam 2015 quy dinh. Vién kiém
sat can nang cao trach nhiém trong viéc kién
quyét loai bo cac chiing ct bat hop phap. Vé
quyén im lang, du BLTTHS nam 2015 khong
ghi nhan chinh xac thuat ngt nay, nhung da
dugc thé hién day du thong qua quy dinh
nguoi bi budc tdi c6 quyén khong dua ra loi
khai chong lai chinh minh hodc budc phai
nhan minh 1a nguoi ¢d tdi. Do d6, can tang
cuong trach nhiém cta Vién kiém sat trong
viéc dam bao quyén im lang dwoc ton trong
tuyét d6i va su im lang khong bi suy dién bat
loi, coi day la mot phan khong thé thi€u cua
nguyén tac SDVT.

- Thira nhan va thuc hién triét dé ndi dung
ctia nguyén tic SDVT: Ca hai qudc gia déu
thé hién tinh than nguoi bi tinh nghi, nguoi
bi budc t6i khong thé bi coi la o toi truede khi
c6 phan quyét cudi cung cua Toa an. Trung
Qudc nhan manh yéu cau “nghi pham khong
phai 1a t6i pham” va phai dugc d6i xt khong
gidng toi pham trong giai doan tién xét xt.

BLTTHS nam 2015 d3 chinh stta, hoan
thién nguyén tac SDVT tai Diéu 13 theo huéng
nguoi bi budc toi dwoc coi la khong c¢é tdi cho
dén khi co ban an két toi ctia Toa an da co
hiéu luc phép luat. Tuy nhién, Viét Nam can
tap trung vao viéc ap dung day du noi dung
clia nguyén tac nay vao thuc tién, theo do
Vién kiém sat can dam bao nguyén tac SDVT
duoc thuc hién trong sudt qua trinh t6 tung
tir giai doan khoi t6, diéu tra, truy t6 dén giai
doan xét xtr. Vién kiém sat can tiép thu kinh
nghiém cua Trung Qudc vé viéc dam bao cho
ngwoi bi budc toi duge xem la nguoi vo toi va
dugc d6i xir nhan vén trong giai doan tién xét
xt va tich cuc tranh tung tai Toa dé€ bao dam
phan quyét ctia Toa an ¢6 tinh chinh xac va
tranh oan sai.

Két luan

Bai viét da lam sang to trach nhiém cua
Vién Cong t6 Phap va Vién kiém sat Trung
Qudc trong viéc bao dam nguyén tac SDVT.
Theo d6, cac co quan nay cé tradch nhiém
chitng minh tdi pham, giam sat nghiém ngat
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bién phap cudng ché tude ty do va dam bao
tinh hop phdp cua chiing ctt cing véi quyén
im ldng cua nguzéi bi tinh nghi, nguoi bi
budc toi. Bai viét da rat ra nhiing kinh nghiém
quy bau cho Viét Nam nham hoan thién quy
dinh vé trach nhiém caa Vién kiém sat trong
viéc bao dam nguyén tic SDVT, gép phan
nang cao hiéu qua bao dam quyén con nguoi
trong TTHS./.
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