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Tém tit: Hop dong ting cho tai san chung ctia vo chong la giao dich phé bién, mang tinh chat
ddc thu, gdn lién v6i hinh thitc sé hitu chung hop nhdt va chiu sw diéu chinh dong thoi ciia phdp
ludt hon nhin va gia dinh (HN&GD) va phdp ludt dan sy. Néu dp dung thiéu chinh xdc, giao dich
nay dé phat sinh tranh chdp, dnh huéng dén quyén loi ciia cdc bén ciing nhw tinh 6n dinh ciia quan
hé phdp ludt. Bai viét tap trung phdn tich mot s6 bat cdp, vuong mdc trong quy dinh ciia phdp ludt
vé hop dong ting cho tai san chung ciia vo chong, dé'tir 46 dua ra kién nghi nham hoan thién phdip
ludt vé vdn dé nay.
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the spouses’ common property and provides recommendations to improve the legal framework.
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Dit van dé

Trong doi song hon nhan, vg chong khéng
chi cung tao lap ma con cung dinh doat khai tai
san chung. Mot trong nhitng hinh thitc dinh
doat pho bién 1a viéc tang cho tai san, dac biét
la d6i v6i nhitng nguoi than thich. Trong s6
cac hinh thtic tang cho tai san, hop dong tang
cho tai san chung cua vo chong duoc xem la
mot treong hop ddc thu, gan voi ché do so
httu chung hop nhat cuia vo chong. Hop dong
tang cho tai san chung la thoa thuan gitta vo,
chong voi bén thit ba, theo d6 vo, chong tw
nguyén chuyén giao quyén so hiru d6i vai tai
san thudc s hitu chung ctia ho cho bén duoc
tang cho ma khong yéu cau dén bu, bén duoc
téng cho dBng y nhan. Trong pham vi bai
viét, tac gia chi ban vé mot s6 bat Cap, vuedng
mac trong cac quy dinh Chung vé hop dong
tang cho tai san chung ctia vo chodng, khong
phan tich cac ndi dung nhu: Stra d6i va cham
dat hop dong tiang cho tai san chung cua vo
chong; hop dong tang cho tai san chung cua
vo chong vo hiéu. Nhitng quy dinh ctia phap
luat duoc phan tich trong bai viét dugc ap
dung cho moi loai hop déng tang cho tai san
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chung cua vo chong trong treong hop ché do
tai san cua vo chong 1a theo luat dinh. Noi
dung bai viét khong dé cap dén quy dinh ap
dung doi hop dﬁng tang cho tai san chung
ctia vo Chong c6 diéu kién.

1. M6t so bat cap, vudng mac trong quy
dinh caa phap luit hién hanh vé hgp dong
ting cho tai san chung ctia vg chong

1.1. Vé doi tuong cia hop dong ting cho
tai san chung ciia v chong

Theo quy dinh tai Diéu 457 Bo luat Dan
s (BLDS) nam 2015, d6i twgng ctia hop dong
tang cho tai san noi chung la tai san. DBoi voi
hop dong tang cho tai san chung ctia vo chong
thi d6i twong ctia hop dong chinh 1a tai san
chung cua vg chong. Trong truong hop ché
do tai san cua vg chong 1a theo luat dinh, do
thudc s& hitu chung hop nhat cua vo chong,
tai san chi duwoc tang cho khi tat ca cac chu
sO hitu chung dong y'. Chinh dac trung nay

* Email: Hoaianh.hlu@gmail.com

Thac si, Giang vién Khoa Phdp ludt Dan su, Truong Dai
hoc Ludt Ha Noi

! Lé Thi Giang, Hop dong ting cho tai sin theo phdp luit
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khién cho khi tro thanh d6i tuwong caa hop
dong tang cho, tai san chung ctia vg chong
phai dap tng duoc cac diéu kién sau:

Thit nhat, tai san phai thudc s¢ hitu chung
hop nhat cua vo chong. Day la khac biét can
ban nhat ctia hgp dong tang cho tai san chung
ctua vo chong so véi hop dong tang cho tai
san thong thuong vé doi tuong cua hop dong,
noi cha so httu duy nhat c6 thé ty do dinh
doat tai san ctia minh. Viéc xac dinh tai san
chung ctua vo chong phai duwa vao thoi ky
hén nhan va ngudn goc tai san®. Cu thé, theo
biéu 33 Luat HN&GD ndm 2014, tai san
chung ctia v¢ chong dwgc hinh thanh trong
thoi ky hon nhan véi nhitng ngudn gdc khéc
nhau, bao gom: Tai san do vo, chong tao ra;
thu nhap do lao dong cua vo, chong; hoa loi,
loi te tir tai san riéng cua vo, chong’; thu
nhap hop phap khac cta vo, chong?; tai san
ma vo, chong duoc thtra ké chung hodc duoc
tang cho chung; tai san ma vg chong thoa
thuan la tai san chung®;, quyén st dung dat
ma vo, chong cé duoc sau khi két hon la tai
san chung cua vo chong, triv truong hop vo
hodc chong duoc thira ké riéng, duwgc tdng cho
rleng hoac c6 duoc thong qua giao dich bang
tai san riéng; tai san ma vg, chong c6 duoc
trong thoi ky hon nhan ma khong co ching
ctt chitng minh la tai san rleng ctia mdi bén.

Thir hai, tai san chung ctia vo chong duoc
tang cho phai duoc phép giao dich. Cac tai
san tu do luu thong va han ché lvu thong déu
c6 thé tré thanh doi tugng cuia hop dong tang
cho tai san®. D&i voi nhing tai san cam luu
thong nhut ma tay, v khi quan dung, dong
vat hoang da, quy, hiém... du cé thudc khoi

tai san chung cua vg chong ciing khong thé

tro thanh d6i tuwong cua hop dong tang cho tai
san chung cua vo chong.

Thi? ba, tai san chung cua vo chong duoc
tang cho phai khong cé tranh chap vé quyén
sO htu. Tranh chdp vé quyén so hitu trong

khao, Nxb. Tw phap, Ha N&i, 2022, tr. 95.

2 Nguyén Thi Lan (chu bién), Ché'dg tai sdn ciia vo chong
trong xd hoi hi¢n dgi, Sach chuyén khao, Nxb. Tu phap,
Ha Noi, 2024, tr.33, 34.

3Piéu 10 Nghi dinh s6 126/2014/ND-CP ngay 31/12/2014
cta Chinh pht quy dinh chi tiét mot s& diéu va bién
phép thi hanh Luat HN&GD.

¢ Diéu 9 Nghi dinh s6 126/2014/ND-CP ngay 31/12/2014
cua Chinh pht quy dinh chi tiét mét s6 diéu va bién
phap thi hanh Luat HN&GD.

5 Diéu 46 Luat HN&GD ndm 2014.

¢ Trwong Pai hoc Luat Ha N&i, Gido trinh Ludt Déan sw
Viét Nam (Tdp II), Nxb.Tu phap, Ha N6i, 2022, tr.283.
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treong hop nay co thé la tranh chap gitra vo
chong véi nguoi th ba hodc tranh chdp gita
vo va chong v6i nhau. Tranh chép gitra vo va
chong véi nhau vé viéc xac dinh tai san chung
la dac diém khong c6 trong hop dong ting
cho tai san thong thvzong khac, khi mot bén
cho rang tai san thudc sé hitu riéng ctia minh
va khong dong y tang cho.

Thir tu, tai san chung cua vo chong duoc
tang cho khong phai la tai san bi ké bién dé
thi hanh 4n hodc dé thuc hién quyét dinh
cua co quan nha nudc c¢6 tham quyeén. Tai
san chung c6 thé bi ké bién khong chi dé bao
dam nghia vu chung cua vo chéng’ ma con dé
thure hién nghia vu riéng ciia mot bén trong
nhitng treong hop phap luat quy dinh®. Khi
tai san chung da bi ké bién, né duoc coi la bao
dam cho nghia vu tai san cua vo chong hodc
ctia mot bén trong pham vi luat dinh. Néu vo
Chong van duoc quyén tang cho, diéu nay sé
lam v0 hiéu hoa hiéu luc cudng ché cua Nha
nudc, gay thiét hai cho bén cé quyén loi duoc
bao vé.

Ngoai ra, d6i twgng ctia hop dong tang
cho tai san chung cua vg chong trong mot s
treong hop ddc biét phai dap ting dwoc cac
diéu kién khac ma phap luat quy dinh. Cu thé,
doi twgng tang cho tai san chung cuia vg chong
la nha ¢ thi phai dap tng duoc cac diéu kién
duoc quy dinh tai Diéu 160 Luat Nha 6 ndm
2023, néu la quyén st dung dat thi thoa man
quy dinh tai Diéu 45 Luat Dat dai nam 2024.

Co thé thay, cac quy dinh lién quan dén
d6i tuong cua hop dong tang cho tai san
chung cta vo chong da twong ddi hoan thién.
Tuy nhién, lién quan dén cac nguodn tai san
phat sinh trong thoi ky hon nhan, van con
mot sO diém han ché nhu sau:

- V6i déi tuwong la tai san do vo, chong
tao ra trong thoi ky hon nhan. Tai san do vo,
chong tao ra trong thoi ky hon nhan bao gom
tai san hinh thanh ttr cong viéc chuyén mon,
nghiép vy, giao dich dan su xac 1lap quyén so
httu, hodac nho/thué nguwoi khac tao ra, theo
quy dinh phap luat’. Day la moét loai tai san
chung c6 pham vi qua rong, trung lap voi
cac loai tai san khac da liét ké nhw “thu nhap
do lao dong” va “thu nhap tir san xuat, kinh
doanh”, nén gay chong chéo khi phéan loai va
kho thong nhét khi 4p dung.

7 Diéu 37 Luat HN&GD nam 2014.

8 Diéu 43 Luat HN&GD nam 2014.

° Nguyén Van Ctr (2005), Ché dg tai sin ciia vo chong
theo Ludgt HN&GD Viét Nam, Luan an Tién si Luat hoc,
Treong Dai hoc Luat Ha Noi, tr. 102.
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- V6i d6i twong la tai san khac ma vo
chong thoa thuan la tai san chung. Theo d¢,
vo chong c6 thé thoa thuan vé viéc coi mot
tai san nao do la tai san chung. Tuy nhién,
quy dinh nay khong lam ro c6 phai la “tai san
riéng duoc nhap vao tai san chung” theo Diéu
46 Luat HN&GD nam 2014 hay khong, vi vay
tao khoang trong giai thich va thiéu thong
nhat trong thuec tien.

- Véi d6i tuong la quyén st dung dat.
Quyén st dung dat ma vg, chong cd dugc sau
khi két hon la tai san chung ctia vo chong, trir
treong hop vo hodc chong duoc thira kériéng,
duoc tang cho riéng hodc c6 dugc thong qua
giao dich bang tai san riéng. Thurc chat, loai
tai san nay khong can thiét phai dwa vao quy
dinh khi ¢6 thé dugc xép vao mot trong cac
loai tai san da dwoc liét ké truede d6. Chinh vi
vay, viéc thiét k&€ quy dinh nay trong Diéu 33
Luat HN&GD nam 2014 lam cho diéu luat tro
nén cong kénh, khong dam bao tinh logic.

1.2. V& chi thé ciia hop dong tang cho tdi
san chung ciia vg chong la bén tang cho

Khéc v6i cac hop dong tang cho tai san
thong thuong, bén tang cho cé thé la ¢ nhan,
phap nhan thi chu thé cta hop dong tang cho
tai san chung cua vo chong chi c6 thé'1a hai ca
nhan va ho ¢6 tu cach la vo chong hop phap
cua nhau. Nguoi dugc coi 1a ¢ vo, chong hop
phép thudoc mot trong ba treong hop sau day:

- Nguoi da két hon véi nguoi khac theo
dung quy dinh ctia phap luat vé HN&GD va
chua ly hon hodc khong cé sy kién vo (chong)
cta ho chét hoac vo (chong) cta ho khong bi
tuyén bo 1a da chét;

- Nguoi xac lap quan hé vo chong véi
nguroi khac truoc ngay 03/01/1987 ma chua
dang ky két hon va chua ly hon hoac khong
co sy kién vo (chong) cua ho chét hodc vo
(ch6ng) ctua ho khong bi tuyén bé 1a da chét;

- Nguoi da két hon voi nguoi khac vi
pham diéu kién két hon theo quy dinh cta
Luat HN&GD nhung da dwoc Toa an Cong
nhan quan hé hon nhan bang ban &n, quyét
dinh c6 hiéu lwc phap luat va chwa ly hon
hodc khong c¢6 su kién vo (chong) cua ho chét
hodc vg (chong) ctia ho khong bi tuyén bd la
da chét™.

Tai thoi diém tang cho tai san chung, ndng
luwc chu thé cuia bén tdng cho la ca vo va chong

10 Khoan 4 Diéu 2 Thong tu lién tich s6 01/2016/TTLT-
TANDTC-VKSNDTC-BTP ngay 06/01/2016 ctia Toa an
nhan dan tdi cao, Vién kiém sat nhan dan tbi cao, Bo
Tu phap huéng dan thi hanh mot s8 quy dinh ctia Luat
HN&GD.
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déu khong 6 trong tinh trang la nguoi chua
thanh nién; nguwoi mat nang lec hanh vi dan
sit; nguoi ¢6 kho khan trong nhan thitc, lam
cht hanh vi. Ngoai ra, do ban chat ctia hinh
thirc s& htru chung hop nhat, ca vo va chong
déu la dong chu sd hiru ddi véi toan b tai san
ma khong phan chia thanh phan riéng biét.
Vi vay, viéc tang cho chi c6 hiéu luc khi c6
s thong nhat y chi cua ca hai bén hodac khi
mot bén duoc bén con lai uy quyén hop phép.
biéu nay ciing duoc nhan manh hon ntta khi
yéu cau viéc tang cho phai cd sy thoa thuan
bang van ban trong trueong hop tai san chung
cia vo Chong duoc tdng cho 1a bat dong san;
dong san ma theo quy dinh cta phép luat
pha1 dang ky quyén so htru; tai san dang la
ngudn tao ra thu nhap chu yéu cta gia dinh
theo quy dinh tai DBiéu 35 Luat HN&GD nam
2014. Trong : s0 nhiing loai tai san trén, tai san
dang la nguon tao ra thu nhap chu yéu cua gia
dinh hién van chua duoc huéng dan mot cach
cu thé nén gay ra nhiéu khoé khan trong viéc
ap dung quy dinh nay. Ngoai ra, véi nhitng
tai san nhw tai khoan ngan hang, tai khoan
ching khodn, dong san khong phai dang ky
quyeén s¢ httu thi nguoi vo hoac chong dung
tén tai khoan ngan hang, tai khoan chiing
khoan hoac nguoi truc tiép chiém hitu dong
san ¢ quyeén xac lap, thuc hién giao dich lién
quan dén nhiing tai san do'.

Thuc tién cho thay, nhiéu truong hop glay
Chtrng nhan quyén stt dung dat hodc quyén
s0 hitu nha ¢ chi diing tén mot nguwoi nhung
duoc hinh thanh trong thoi ky hon nhan van
duoc coi la tai san chung, khi mot bén tu y ky
hop dong tang cho, ngum con lai yéu cau Toa
an tuyen bd hop dong vo hiéu, dan dén tranh
chap rat pthc tap. Diéu nay cd thé duoc minh
hoa qua vu 4n sau day

Tém tat vy viéc: Cu O va cu N chung
song tir nam 1958, c6 6 nguoi con, khai pha
10.000m? dat (ndm 1973) nhung gidy ching
nhan nam 1994 dténg tén cu N. Nam 2011, cu
N 1ap hop dong ting cho toan bd ba thira dat
cho con trai la 6ng D va chuyén nhuong mot
phan cho 6ng I. Sau khi hai cu qua doi, ba C
khoi kien doi huy hop dong tang cho va glay
chiing nhan cta 6ng D, cho rang dat 1a tai san
chung. Ban an so tham s6 87/2020/DS-ST ngay
16/11/2020 khong chdp nhan yéu cau ctia ba C.
Ban an phuac tham sd 75/2021/DS-PT ngay
08/4/2021 stta an: Tuyén hop dong tang cho
ngay 08/8/2011 vo hiéu; xac dinh dién tich tai

'Piéu 32 Luat HN&GD nam 2014.
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thira 141 la tai san chung ctia cu O, cu N; va
kién nghi co quan dang ky diéu chinh lai gidy
chting nhan theo quy dinh'.

Trong vu viéc trén, ngudn gdc cua tai san
la tir phan dat hai cu khai pha trong thoi ky
hon nhéan (quan hé vo chong duoc xac lap tu
nam 1958) nén tai san nay dwogc xac dinh la
tai san chung thudc s6 httu chung hop nhat
cua vo chong. Viéc gidy chiing nhan quyén
st dung dat dung tén riéng ctia cu N khong
lam thay d6i ban chat cua loai tai san nay. Do
d6, hop dong tang cho quyén st dung 03 thira
dat cho anh D phai c6 su thoa thuan cua vo
cthg Viéc thiéu y chi ctia cu O dwoc Toa an
xac dinh la vi pham diéu kién hiéu lyc vé chu
thé, dan dén giao dich vo hiéu, du hop dong
da duoc cong chitng va bén dugc tang cho sau
d6 da duoc cap gidy ching nhan. Phan quyét
cta Toa an trong truong hop nay khong phai
la khong cé can ctt nhung lai vd hinh chung
da lam suy giam niém tin vao gia tri phap ly
cua gidy chiing nhan quyén st dung va giao
dich da dwoc cong chiing.

1.3. Vé thoi diém phdt sinh hiéu luc cia
hop dong tang cho tdi san chung cia vy chong

Viéc xac dinh thoi diém phat sinh hiéu luc
cua hop dong tang cho tai san chung cua vo
chong phai dya trén hinh thitc ctia loai hop
dong nay. Cu thé:

- B&i véi hop dong tang cho tai san chung
cua vo cthg la dong san khong phai dang ky
quyén so htru.

Do khong c6 quy dinh hinh thitc bat bude
nén day la truong hop duoc Diéu 458 BLDS
nam 2015 cho phép co thé xac 1lap dudi bat ci
hinh thttc nao nhu 10i ndi, van ban, hanh vi.
Viéc khong bat buodc phai lap thanh védn ban
trong cac glao dich nay nham tao sy linh hoat,
phu hop véi doi sdng hang ngay, dong thoi
giam bdt ganh nang thu tuc cho cac giao dich
co gia tri nho.

- B6i véi hgp dong tang cho tai san chung
cua vg chong la dong san phai dang ky quyén
sO hitu, bat dong san.

Theo khoan 2 Diéu 458 BLDS ndm 2015,
tai san tdng cho la dong san phai dang ky
quyén so httu thi hop dong ting cho co hiéu
lwec tie thoi diém dang ky. Dai voi tai san tang
cho la bat dong san, Biéu 459 BLDS nam 2015
12 Chu Thanh Tung (2023), Cin dp dung An 1¢ 03 dé cong
nhin mgt phiin quyén sir dung dat tranh chdp cho nguwoi con,
https://tapchitoaan.vn/can-ap-dung-an-le-03-de-cong-
nhan-mot-phan-quyen-su-dung-dat-tranh-chap-cho-
nguoi-con8915.html.
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quy dinh hop dong tang cho phai lap thanh
van ban cé cong chitng, chiing thiec va cé hiéu
luc tir thoi diém dang ky néu bat dong san
phai dang ky quyén sé hitu; néu bat dong san
khong phai dang ky quyén s¢ httu thi hop
dong tang cho c6 hiéu luc ké tir thoi diém
chuyén giao tai san. Yéu cau vé hinh thtc
nghiém ngdt nay xudt phat tte gid tri kinh t&
16n va tam quan trong phap ly ctia nhung loai
tai san nay, dong thoi nham bao vé quyén loi
ctia cac bén tham gia glao dich va tao co s&
phap ly Vung chac cho viéc chuyén nhu’ong
quyén so hitu. Viéc ching thuc hodc cong
ching hop dong tang cho tai san chung cta
vo chong trong treong hop nay khong chi
don thuan la tha tuc hanh chinh ma con giup
dam bao tuan thu quy dinh tai Diéu 35 Luat
HN&GD nam 2014 khi dinh doat bat dong
san hodc dong san phai dang ky quyén so
htru thudc khéi tai san chung ctia vg chong.

Tuy theo hinh thitc cia hgp dong tang cho
tai san chung ctia v¢ chong ma thoi diém co
hiéu luc dugc xac dinh twong ting, bao gom:

- B6i v6i hop dong tang cho tai san chung
cua vo chong la dong san khong phai dang ky
quyén so htru.

Theo khoan 1 Diéu 458 BLDS nidm 2015,
hop dong tang cho dong san khong phai dang
ky quyén so hitu ¢d hiéu luc ké tir thoi diém
bén duoc ting cho nhan tai san, trir khi cac
bén 6 thoa thuan khac. Nhu vay, doi voi hop
dong tang cho tai san chung ctia vg chong ma
doi tuong la dong san khong phal dang ky
quyen s0 htru, hiéu lyc thuong gan lién voi
viéc giao nhan tai san, ttec la néu bén tang cho
chua chuyén giao tai san thi hop dong khong
c6 gia tri®®. Khi ca hai vg chong cung thong
nhat y chi va thuc hién viéc ban giao dong
san, hop dong duoc coi 1a c6 hiéu luc ngay
tai thoi diém nay. Diém ddc thu ¢ day la mdc
du BLDS cho phep si linh hoat vé hinh thtec
(c6 thé bang 11 ndi, bang van ban hodc bang
hanh vi cu thé), nhung do day la tai san chung
hop nhat, sy d‘()ng thuén ctia ca hai vg chong
hodc sy iy quyén hop phdp cua mét bén cho
bén kia la diéu kién bat budc, trir truzong hop
quy dinh tai Diéu 32 Luat HN&GD nam 2014
nhu da phan tich. Néu thiéu sy dong thuan
nay, hgp dong sé khong dap tng diéu kién
vé chu thé dinh doat va c6 nguy co bi tuyén
vO hiéu.

3 Nguyén Minh Tuan (cht bién), Binh ludgn khoa hoc
BLDS ctia nwoc Cong hoa xd hi chit nghia Vigt Nam nam
2015, Nxb. Tw phép, Ha N6i, 2016, tr. 672.
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- B6i véi hgp dong tiang cho tai san chung
cua vo chong la dong san phai dang ky quyén
sO hitu, bat dong san.

Theo khoan 2 Diéu 458 BLDS ndm 2015,
déi véi dong san ma phép luat ¢6 quy dinh
dang ky quyén so hitu thi hop dong tdng cho
c6 hiéu lucké'tir thoi diém dang ky. Dong thoi,
Diéu 459 B luat nay quy dinh hop dong tiang
cho bat dong san phai duoc lap thanh van ban

c6 cong chiang, chang thuc va co hiéu luc ké

tir thoi diém dang ky, triv truong hop la bat
dong san khong phai dang ky quyén so hiru
thi hiéu lyc duoc tinh tir thoi diém chuyén
giao tai san. Do d¢, v6i hop dong tang cho tai
san chung ctia vo chong ma doi tuong la dong
san phai dang ky quyén so hitu hodc bat dong
san phai dang ky quyén so hitu, hiéu luc cua
hop dong khong chi ditng 6 thoi diém ky két
van ban hay cong chiing, chitng thirc, ma con
phu thudc vao thu tuc dang ky tai co quan
nha nudc c6 thdm quyén. Néu tai san chung
dugc tang cho cua vo chong la bat dong san
khong phai dang ky quyén so htu thi hiéu
lwc phép luat cling chi dwoc tinh tir thoi diém
chuyén giao tai san. Tuong tu, khi tang cho tai
san nhu 6 t6, tau thuyén, mdy bay la ddong san
c6 dang ky thi hop dong chi phat sinh hiéu
luc tir thoi diém hoan tat tha tuc sang tén tai
co quan quan ly chuyén nganh.

St phan biét nay phan anh tinh hop ly
trong viéc diéu chinh cac loai tai san cé gia
tri va mirc do rui ro khac nhau. Tuy nhién,
quy dinh tai khoan 2 Diéu 458 va Diéu 459
BLDS nam 2015 da gy ra mau thuan véi quy
dinh ctia cdc van ban phdp luat khéac. Vi dy,
khoan 1 Diéu 164 Luat Nha & ndm 2023 xac
dinh hgp dong vé nha ¢ ndi chung, hop dong
tang cho nha ¢ 1a tai san chung ctia vo chong
noi riéng sé cd hiéu lye ngay tit khi duoc cong
chttc hoac chitng thuc, trir trrong hop c6 thoa
thuan khdac hodc phap luat c6 quy dinh khac
ma khong can phai hoan tat thu tuc dang ky
sang tén. Quy dinh ch6ng chéo nay khién cho
thoi diém c6 hiéu luc cua hop dong tang cho
bt dong san trd nén thiéu rd rang, dé dan dén
cach hiéu va ap dung khac nhau gitta cac co
quan xét xt va quan ly nha nude.

Hién nay, An 16 s852/2021/AL ra doi chinh
1a minh chiing sinh dong cho mau thuan néi
trén. Trong vu viéc, hgp dong tang cho quyén
sit dung dat da duoc lap dung hinh thic va
c6 ching thuc, nhu’ng chua hoan tat tha tuc
dang ky do vuedng mac hanh chinh; sau khi
nguoi tang cho qua doi, cac bén tranh chap vé
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hiéu Iuc hop dong. Néu ap dung cting nhac
biéu 459 BLDS nam 2015 thi hop dong chua
c6 hiéu luc vi chwa déng ky, trong khi tinh
than ctia Luat Nha 6 lai cong nhan hiéu luc
ngay ttr thoi diém cong ching, ching thuec.
Hoi dong Tham phan Toa an nhéan dan toi
cao da lya chon huedng bao vé y chi ciia ngueoi
tang cho, cong nhan hiéu lic hop dong trong
truong hop tro ngai khach quan, qua do gian
tiép khang dinh sy bat cap va thi€u thong
nhat gitra hai dao luat. Pay cling la co so dat
ra yéu cau can stra doi, hai hoa hdéa quy dinh
phép luat dé bao dam su rd rang va dong bo
trong viéc xac dinh thoi diém co hiéu luc cta
hop dong tang cho bat dong san.

Trudc d6, An 1& s§ 03/2016/AL ciing da
giai quyét mot tinh hudng cho thdy trong
thuc tién xét xt, Toa 4n khong chi can c vao
hinh thttc cong chitng, ching thiec hay dang
ky, ma con xem xét dén y chi tdng cho va viéc
thuc hién thuc t€. Trong vu viéc, cha me da
dé€ vo chong nguoi con st dung dat on dinh,
xay nha kién c6 va duoc cap Gidy chiing nhan
quyeén st dung dat. Hoi dong Tham phan Toa
an nhan dan tdi cao xac dinh day 1a can ct dé€
cong nhan hiéu luwc caa viéc tang cho, tir do
coi quyeén st dung dat la tai san chung cua vo
Ch‘f)ng. biéu nay cho thay, thoi diém c6 hiéu
luc ctia viéc tang cho bat dong san trong thuee
t& xét xur khong chi phu thudc vao thu tuc
dang ky ma con gan voi viéc thue hién y chi
tdng cho va hanh vi quan ly, s&t dung tai san
mot cach cong khai, on dinh.

Twong twe nhuw vay, viéc xac dinh thoi diém
c6 hiéu luc do6i hop dong tang cho tai san
chung cua vo chong la dong san phai dang
ky quyén sé hitu cling gap kho khan khi c¢6
mau thuan gitta quy dinh tai khoan 2 Diéu 458
BLDS nam 2015 véi cac van ban phap luat
khéc. C6 thé ké dén la quy dinh vé ho so dang
ky sang tén xe tai diém d khoan 1 va diém c
khoan 2 Diéu 16 Thong tw s& 79/2024/TT-BCA
ngay 15/11/2024 cua B6 Cong an quy dinh vé
cap, thu hoi chiing nhan dang ky xe, bién s
xe co gidi, xe may chuyén dung chi quy dinh
la “chting tir chuyén quyén so hitu xe theo quy
dinh”. Thiét nghi, trong truong hop tang cho
tai san chung cia vo Cthg la dong san phai
dang ky quyeén so hitu, viéc dang ky chi 1a tha
tuc hanh chinh nham cap nhat ho so, quan ly
va truy xudt nguén goc. Hoat dong nay trong
nhiéu treong hop kha mat thoi gian va khong
thé lam phat sinh hay mat hiéu luc cua hop
dong ting cho tai san chung cta vg chong.
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Quyén so hiru gitra cac bén dwgc xac 1ap theo
hop dong nén phai duoc lap thanh van ban (va
thoi diém co6 hiéu luc 1a khi bén sau cung ky
vao van ban). DBiéu nay la hoan toan can thiét
va phu hop khi thu tuc déng ky cing can dén
véan ban chuyén quy‘én sO hitu nay. Viéc dang
ky trong tru’(mg hop nay chi bao dam tuan thu
phap luat vé ‘quan ly nha nudc.

2. M6t s6 kién nghi nham hoan thién quy
dinh cua phap luat

bé khac phuc duoc nhu’ng han ch€, vudng
mac néu trén, tac gia dé xuat mot s6 kién nghi
nham hoan thién phap luat vé hop dong tang
cho tai san chung cta vg chong nhu sau:

Thir nhat, vé doi tirong cua hop dong ting cho
tai san chung ctia vg chong

Tac gia cho rang can hoan thién quy dinh
vé xac dinh tai san chung ctia vo chong nham
tao diéu kién thuan loi trong viéc xac dinh doi
twong ctia hop dong tang cho tai san chung
ctua vg chong. Theo dd, khoan 1 Diéu 33 Luat
HN&GD nam 2014 can duwoc stra d6i, bo sung
nhu sau:

- Véi quy dinh vé loai tai san do vg, chong
tao ra trong thoi gian hon nhan. Loai tai san
nay can duoc xac dinh bao gom tai san hinh
thanh ttr lao dong, hoat dong san xuat - kinh
doanh; cong viéc chuyén mon - nghiép vy, cac
giao dich dan su xac lap quyén so hitu; hodc
nho, thué nguoi khac tao ra theo quy dinh cua
phap luat;

- Véi quy dinh vé tai san khac ma vo chong
thoa thuan la tai san chung. Loai tai san nély
can dugc xac dinh cu thé 1a: Tai san riéng ma
vo chéng c6 thoa thuan bang van ban d& nhap
vao khoi tai san chung, ké tir thoi diém thoa
thuan cé hiéu luec.

- B6 quy dinh vé quyén st dung dat trong
khoan 1 Diéu 33 Luat HN&GD nam 2014.

Thir hai, vé chil thé ciia hop dong ting cho tai
san chung cua vo chong la bén ting cho

D& dam bao viéc ap dung phap ludt thong
nhat khi xac dinh y chi ctia hop dong ting
cho tai san chung cta vo chong thong qua cac
trl:romg hop phai c6 thoa thuan bang van ban
cua vo chong khi tdng cho tai san chung caa
vo chong theo quy dinh tai khoan 2 Diéu 35
Luat HN&GD nam 2015, can bd sung thém
khoan 3 trong quy dinh nay nhu sau:

“3. Tai san tao ra thu nhap chu yéu cua
gia dinh Ia tai san ma thu nhap ti tai san do
chiém ttr 50% tro 1én tong thu nhap gia dinh
trong 12 thang lién ké hodc 1a nguon thu nhap
on dinh duy nhat cta gia dinh.”
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Mat khac, ciing c6 thé tinh dén phuong
an chuyén quy dinh tai khoan 3 Diéu 35 vira
kién nghi b6 sung 1én Diéu 3 phan giai thich
tle nglt, d€ 4p dung thong nhat trong toan bo
Luat HN&GD.

Ngoai ra, hién nay phap luat Viét Nam da
c6 khung phap ly vé két ndi va chia sé dir liéu
gitta cdc co quan nha nwdc thong qua Nghi
dinh s6 278/2025/ND-CP ngéy 22/10/2025 ctia
Chinh phu quy dinh vé két noi va chia sé dix
liéu bat budc gitra cac co quan thudc hé théng
chinh tri, va Nghi dinh s6 194/2025/ND-CP
ngay 03/7/2025 cua Chinh phu quy dinh chi
tiét vé co so di liéu qudc gia, két noi va chia
se dit liéu, dix liéu mo phuc vu giao dich dién
tit cua co quan nha nudc. Trude do, Nghi
dinh s6 07/2025/ND-CP ngay 09/01/2025 cua
Chinh phu stra doi, b6 sung mot s6 diéu cta
cac Nghi dinh trong linh vuc hd tich, qudc
tich, chtizng thiee da cu thé hoa viéc két noi
gitta Co s¢ dix lieu ho tich dién tx véi Co so
dit liéu qudc gia vé dan cu, quy dinh bat budc
co quan dang ky ho tich phai tra cttu thong
tin vé tinh trang hon nhan ctia cong dan thong
qua hé thong lién thong khi giai quyét cac tha
tuc dang ky khai sinh va két hon. Tuy nhién,
trong linh viec dang ky va quan ly tai san, dac
biét la bat dong san, mdc du da c¢6 Co so div
liéu quoc gia vé dat dai dang dwgc xay dung
va dang trong giai doan “lam sach dw li¢u”,
phap luat hién hanh van chua c quy dinh bat
budc ghi tén ca hai vo chong trén Glay chiing
nhan quyen st dung dat, quyen so htru tai
san gan lién véi dat doi vai tai san thudc so
hitu chung ctia vo chong. Diéu nay dan dén
tinh trang Gidy chiing nhan chi ghi tén mot
nguoi mac du vé ban chat phap ly, tai san doé
la tai san chung duwoc hinh thanh trong thoi
ky hon nhén, thudc quyén so hiru chung hop
nhdt ctia ca hai vg chong theo quy dinh tai
biéu 33 Luat HN&GD nam 2014. Sy khong
twong thich gitra thuc t€ phap ly va hinh thic
thé hién trén gidy to nay gay kho khan 16n
cho bén tht ba khi tham gia giao dich, boi
ho khong thé biét duoc tai san c6 phai la tai
san chung hay khong chi bang cach xem Gidy
chiig nhan, tr d6 dé dan dén viec khong
nhan thic duoc nghia vu phai c6 sy dong y
cta ca hai vo chong khi giao dich theo quy
dinh tai Biéu 35 Luat HN&GD nam 2014, gay
ra tranh Chap phtic tap vé sau.

Do Vay, can bd sung quy dinh bat budc co
quan c6 tham quyén dang ky dat dai, khi cap
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Glay Chu’ng nhan quyen st dung dat, quyen
so hitu tai san gan lién véi dét phai két ndi voi
Co so di liéu quoc gia vé dan cu va Co so div
liéu ho tich dién tit d€ xac minh tinh trang hon
nhan ctia nguoi yéu cau cdp Gidy chiing nhan
tai thoi diém hinh thanh tai san. Trong truong
hop xac dinh tai san la tai san chung cta vg
chong, Gidy chirng nhan phai ghi tén ca hai
vo chong vdi tu cach dong chu sé hitu, phan
anh dang ban chat phap ly cua ché d¢ so httu
chung hgp nhat. B6i véi Gidy chiing nhan da
cap trudc thoi diém quy dinh méi c6 hiéu luc
ma chi ghi tén mot nguzbi nhung tai san thudc
sO httu chung, can ¢6 19 trinh dé€ nguoi dan ty
nguyén hodc bat budc (khi c6 giao dich) dieu
chinh lai thong tin trén Gidy chiing nhan cho
phtt hop v6i thuc t€ phap ly. Viéc ghi tén ca
hai vo chong trén Gidy chiing nhan khong chi
minh bach héa thong tin vé quyén s¢ hitu mot
cach truc quan va rd rang nhat, ma con giup
bao vé quyén loi cuia ca ba bén mot cach hiéu
qua. Theo d6, vg/chong dugc bao dam quyén
dong so hiru khong bi xam pham do mot bén
tu y dinh doat tai san chung, bén thit ba thién
chi nhan biét ngay tir dau vé tinh chat chung
cua tai san va nghia vu phai c6 sy dong y cua
ca hai vo chong khi tham gia giao dich, va cac
t6 chitc hanh nghé cong ching cé cin ¢t cu
thé, ro rang d€ thuc hién day du trach nhiém
thdm tra va yéu cau su ¢6 mdt hodc van ban
uy quyén cta ca hai bén truede khi cong chiing
cac giao dich lién quan dén bat dong san.

Thit ba, vé thoi diém c6 hi¢u lwec ctia hop dong
tang cho tai san chung ctia vg chong

Téc gia cho rang can hoan thién quy dinh
vé xac dinh thoi diém phat sinh hiéu luc ctia
hop dong tang cho tai san chung ctia vo chong
la dong san phai dang ky quy‘én sO httu va
bat dong san, tranh tinh trang “treo” quyén,
dong thoi van bao dam chirc nang cong khai
cua hoat dong dang ky quyeén so hitu, quyén
st dung va bao vé nguoi thit ba ngay tinh.
Vi viéc stra ddi nay, hiéu luc cua hop dong
va quyeén sé hitu tai san cua bén duoc ting
cho (trong dé c6 quyén chuyén giao tai san
dugc tdng cho sang mot chu thé khéc) sé dugc
phan tach véi nhau, qua d6 giam tranh chap
vanang cao tinh duw dodn trong ap dung phap
luat. Cu thé nhu sau:

- Stra d0i, bo sung quy dinh tai khoan 2
biéu 458 BLDS nam 2015 theo hudng:

“2. Dai véi dong san phai dang ky quyén
sO httu, hop dong ting cho phai dwoc lap
thanh van ban va cd hiéu luc ttr thoi diém bén
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sau cung ky vao van ban d6. Thoi diém phat
sinh quyén s hitu tai san ctia bén dugc tang
cho 1a thoi diém dang ky tai co quan nha nudc
c6 tham quyén.”

- Strta ddi, bd sung quy dinh tai khoan 2
biéu 459 BLDS ndm 2015 nhu sau:

“2. Hop dong tiang cho bat dong san cd
hiéu luc gitra cac bén ké tir thoi diém dwoc
cong chiing hodc chiing thue. Thoi diém phat
sinh quyén s hitu tai san ctia bén dugc tdng
cho la thoi diém dang ky tai co quan nha nuwéc
c6 tham quyén. Ddi voi bat dong san khong
phai dang ky quyén so httu, thoi diém phat
sinh quyén s hitu tai san ctia bén dugc tdng
cho la thoi diém chuyén giao tai san.”

Két ludn

Hop dong tang cho tai san chung cua voQ
chong la giao dich ddc thu vi gan vdi so hitu
chung ctia vo chong, nén viéc xac dinh dung
ddi twong, chu thé, hinh thic va thoi diém co
hiéu luc la diéu kién quyét dinh tinh an toan
phép ly. Phan tich cho thé'y phap luat hién
hanh van con diém chwa rd rang hodc chong
chéo nén dan t6i nhiéu cdch hiéu khac nhau
trong thuc tién. Trén co so d6, bai viét kién
nghi hoan thién phap luat theo huwéng minh
dinh tiéu chi xac dinh tai san Chung, lam 1o
cac tru’orng hop can sy dong thuan bang van
ban cuia vg chong va tach bach thoi diém
hop dong cé hiéu lwc véi thoi diém phat sinh
quyén sO hitu cua chu thé. Viéc stra d6i dong
bd sé nang cao kha nang du dodan, bao veé
quyén 1oi cac bén va giam tranh chdp trong
ap dung phap luat vé van dé nay./.
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