TO CHUC HE THONG TOA AN THEO MO HINH BA CAP CUA MOT SO
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Tém tit: Sau khi thong qua Ludt stia d6i, bd'sung mot s6 diéu ciia Ludt T6 chiic Toa dn nhan din
(TAND) nim 2024, hé thong Toa dn da chuyén sang mé hinh ba cdp. Sy chuyén doi nay khong chi la
sdp xép hanh chinh ma con thé hién tw duy méi, nham phan dinh 16 thdm quyén, chuyén mon héa
hoat dong xét xir va bdo dam nguyén tic doc lap ciia Toa dn. DE'moé hinh dot phd nay thanh céng va
phdt huy hiéu qua, viéc nghién citu kinh nghiém ctia cdc qudc gia dd vin hanh moé hinh Toa dn ba
cdp la m@t yéu ciu cdp thiét. Viéc hoc hoi cé chon loc sé givip Viét Nam tranh duoc nhiing thdch thiic
tiém ting, xdy dung mot hé thong tu phdp viing manh, hiéu quad, thuc sy phung sy cong lyj.
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ORGANIZATION OF THE COURT SYSTEM ACCORDING TO THE THREE-TIER

MODEL OF SOME COUNTRIES AND EXPERIENCES FOR VIETNAM

Abstract: Following the adoption of the amended 2024 Law on the Organization of the
People’s Courts, the judicial system has transitioned to a three-tier model. This transformation
is not merely an administrative rearrangement but reflects a new mindset aimed at clearly
delineating jurisdiction, specializing judicial activities, and ensuring the principle of judicial
independence. For this groundbreaking model to be successful and effective, studying the
experiences of countries that have successfully operated a three-tier court system is an urgent
requirement. This selective learning will help Vietnam avoid potential challenges and build a

strong, effective justice system that truly serves justice.
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Dit van dé

Mot hé thong Toa an hop ly khong chi la
nén tang cho viéc bao vé cdng ly, quyén con
nguoi, quyén cong dan ma con la yéu t6 then
chot dé xay dung Nha nudc phap quyeén xa

hoi cht nghia, thic ddy sy phat trién kinh t€

- xa hoi va hoi nhap. Trén thé€ gidi, mo hinh
to chirc hé thong Toa an theo ba cap da duoc
nhiéu qudc gia ap dung va chiing minh duoc
tinh wu viét. Tiéu biéu cho hai truyén thong
phap luat la Hoa Ky (hé thong Thong luat) va
Phap (hé théng Dan luat), ca hai qudc gia nay
déu co lich st 1au doi trong viéc xay dung va
van hanh hé thong Toa an ba cap. Viéc nghién
ctu kinh nghiém t6 chirc hé thdong Toa an
ba cdp cua Hoa Ky va Phap khong chi mang
lai cai nhin toan dién vé hai md6 hinh t6 chic
hé thong Toa an dién hinh, ma con cung cap
nhitng co s6 ly luan va thuc tién quy bau.

1. Nhitng co sé ly ludn d€ Viét Nam t6
chitc hé thong Toa an ba cip

1.1. Nguyén tic t6 chiic hé thong Toa dn

Vé nguyén tic té chirc hé thong Toa dn, md
hinh t6 chttc theo don vi hanh chinh nhuw
TAND cap huyén va TAND cap tinh trong hé
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thong cii ctia Viét Nam c6 wu diém la gan lién
véi co cau quan ly Nha nudc tai dia phuong,
thuan loi cho viéc phoi hOp Viéc Chuyéh doi
sang mo hinh td chttc Toa dn ba cap duoc xem
la mét budce tién quan trong nham “pha vo”

sit phu thudc vao dia gidi hanh chinh, tang
cuong tinh doc lap, khach quan va Chuyén
nghiép cho hoat dong xét xtt, thé hién ¢ viéc
thay thé: (i) TAND cap huyen bang TAND
khu vuc!; (11) mot phan chttc nang, nhiém vu
cua TAND cap cao bang cac Toa phtc tham
thudc TAND t6i cao (TANDTC)? Du mang lai

* Email: Tranthilientths@gmail.com

Tién si, Khoa Phdp ludt hinh sy, Truong Dai hoc Ludt
Ha Néi

** Email: Nguyenmanhcuongtths.hlu@gmail.com

Cir nhin, K21A - Truong Pai hoc Ludt Ha N§i

! Trudc day, theo hé thong TAND 4 cap, TAND cép
huyén sé xét xtr cac vu viéc trong pham vi dia gidi hanh
chinh ctia huyén; con hién nay, theo hé théng TAND 3
cap thi TAND khu vuee sé xét xt cdc vu viéc ctia nhiéu
xa/ phwong/ ddc khu, tirc la so véi trude thi tham quyén
xét xt cia TAND khu vuc khong bi giéi han boi dia gidi
hanh chinh nhw TAND c&p huyén.

2Piém b khoan 1 Diéu 47 Luat T6 chttc TAND ndm 2024
(stra d6i, b6 sung nam 2025).
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loi ich 16n vé tinh ddc 1ap, song cling tao ra
mot thach thiee méi khong hé nho, vi Toa an
duoc t6 chuc theo khu vuc, con cac co quan
phdi hop t6 tung khac nhu Co quan diéu tra,
Co quan thi hanh an lai hoat dong theo dia
gidi hanh chinh cap tinh. Sw bat d6i xing nay
doi hoi phai thiét ké lai mot co ché phdi hop
lién nganh hoan toan mdi, khoa hoc va hiéu
qua, vi cac hoat dong nhu tong dat van ban,
triéu tap duong s, ap dung bién phdp ngan
chdn, thu thap Chl:mg ct hay t6 chttc thi hanh
an c6 thé tro nén phu>c tap, cham tré va anh
hwong dén tién do g1a1 quyet vu an.

Ve nguyen tdc hai cdp xét xie, ndi ham caa
nguyen tac nay la mot vu dn sau khi duoc xét
x1t Jan dAu theo thu tuc so thdm, néu ban an,
quyét dinh so tham dé chwa co6 hiéu luc phap
luat va bi khang cao hoac khang nghi trong
thoi han luat dinh thi sé duoc Toa an cdp trén
truec ti€p xét xt lai mot lan niva theo thu tuc
phtc thdm. Cdp phuc tham c¢6 vai tro kiém
tra lai ca tinh hop phap va tinh c6 can ctt cta
ban &n so thdm, qua d6 c6 thé khac phuc stra
chita nhitng sai sot (néu c6) cua Toa an cap so
tham vé ap dung phap luat, danh gia ching
ctt hodc vi pham thu tuc to tung Hon nita,
mo hinh t6 chirc Toa an ba cap hay bén cap
khong hé mau thuan véi nguyen tac hai cap
xét xt, vi sO luwong cap Toa an la van dé thudc
vé td chirc hanh chinh, trong khi hai cap xét
xtr la mot nguyen tac to tung cdt 16i. Chinh vi
vay, cudc cai cach khong lam thay doi nguyen
tic to tung nay, ma la mot sw tai co cau, tai
phan bo tham quyén thyc hién cac cdp xét xi
gitra cac cdp Toa an.

Veé vai tro cua Toa dn T6i cao trong mo hinh
ba cip, bén canh chiic nang xét xi, Toa an
T&i cao con gitr vai tro trong yéu trong viéc
quan ly toan bd hé thong Toa an, dam bao
viéc 4p dung phap ludt duoc thdng nhat trén
toan qudc va ddc biét la vai tro phat trién an
1é @& huéng dan xét xtr. Trong mo hinh mdi,
TANDTC khong chi gitt vai tro giam ddc
thdm, tai thadm truyén théng ma con duoc
tang cuong thém nhiém vu la sé€ tryee tiép dam
nhéan nhiém vu phtc thdm ddi véi cac vu an
hinh sy ma ban an, quyét dinh so thdm cua
TAND cdp tinh chua ¢ hiéu luc phap luat
bi khang cdo, khang nghi theo quy dinh cua
3 Dédc biét, can phai phan biét 16 hai cap xét xtt nay véi
cac thu tuc déc biét nhw giam déc tham, tai tham - la
nhitng tht tuc dung dé€ xem xét lai cac ban an, quyét
dinh da c6 hiéu luec phap luat khi phat hién c6 vi pham
phép luat nghiém trong hodc tinh tiét méi quan trong.
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luat. Dong thoi, vai tro tong két thuc tién xét
xt va phat trién an 1€ tiép tuc duoc khang dinh
la nhiém vu trung tam, su két hop cua ba vai
tro nay (phac tham, giam doc tham/tai thdm
va phat trién an 1¢) cho thady mét sy chuyén
dich vé ban chat. TANDTC khong con chi la
mot co quan “hdu kiém”, xem xét lai cac ban
an da c6 hiéu luc, ma con tham gia truc tiép
hon vao qua trinh hinh thanh cac phan quyét
ngay ti ca phuc tham.

1.2. Cdu triic va thadm quyén cia cdc cdp
Toa an

Cap thir nhdt, TAND khu vyec: Day la cap Toa
an nén tang trong mo6 hinh mdi, dwoc thanh
1ap trén co so co cau lai cadc TAND cédp huyén
dé thuc hién nhiém vu xét xtr so tham phan 16n
cac vu an. Co ciu to chitc cia TAND khu v
bao gom cac Toa chuyén trach nhu Toa Hinh
s, Toa Dan sy, Toa Hanh chinh, Toa Kinh
t€, Toa Gia dinh va nguoi chua thanh nién’.
Mot diém moi mang tinh dot pha 1a viéc thanh
lap Toa an chuyén biét tai cdp so tham nay
duoc dat tai Trung tam tai chinh qudc t&°. Day
khong chi la moét sy diéu chinh vé mat t6 chiic
ma con 1la mot bude di mang tam chién lugc,
nhdt la trong boi canh Viét Nam hoi nhap kinh
t€ qudc t€ ngay cang sau rong, cac tranh chap
lién quan dén s¢ hitu tri tué va phd san doanh
nghiép ngay cang gia tang vé s6 luong va do
phtic tap. Viéc thanh 1ap Toa an chuyén biét
nay la mot tin hiéu manh me, khang dinh cam
két ctia Viét Nam trong viéc thuc thi nghiém
tuc cac hiép dinh thuwong mai tu do thé hé maoi
(nhu Hiép dinh Déi tac toan dién va Tién bo
xuyén Thai Binh Duwong - CPTPP, Hiép dinh
Thuong mai Tw do Viet Nam - Lién minh chau
Au - EVFTA) va nd luc cai thién moi truong
dau tu, kinh doanh dé thu hat von dau tw
nuwdc ngoai.

Cap thiv hai, TAND cdp tinh: TAND cap
tinh tro thanh mot “trung tam tu phap” cua
dia phuong véi tham quyén dwoc mo rong
dang ké khi vira thuc hién chitc ndng so tham,
vira thue hién chitc nang phtc tham. Vé tham
quyén so thim, TAND cap tinh sé tap trung xét
xtt nhitng vu an c¢d tinh chat dac biét nghiém
trong, phtic tap, dién hinh la cac vu an hinh sy
c6 khung hinh phat cao nhat la trén 20 nam tu,
tu chung than hodc t hinh’. Vé thdm quyén
¢ Khoan 3 Diéu 46 Luat TS chitc TAND ndm 2024 (stra
doi, bo sung nam 2025).

53 Piém a khoan 1 Biéu 60 Luat T6 chive TAND nam 2024
(stra d6i, b6 sung nam 2025).

¢ Diém d khoan 1 Diéu 4 Luét T6 chttc TAND nam 2024
(stra d6i, b6 sung nam 2025).

7 Khoan 2 Diéu 268 BLTTHS nam 2015 (stta d6i, b6 sung
nam 2025).
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phtic tham, day la cap phuc thdm chinh, xét
xt lai cdc ban an, quyét dinh so tham cua tat
ca cac TAND khu vuc trén dia ban tinh bi
khéang cdo, khang nghi. Dac biét, TAND cap
tinh dwoc b6 sung mot nhiém vu hoan toan
moi: Gidm dbc thdm, tdi thAm cac ban é&n,
quyét dinh caa TAND khu vuc da ¢6 hiéu luc
phép luat nhung bi khang nghi®. Diéu nay cd
nghia 1a TAND cap tinh khong chi la cdp xét
xtr lai cdc ban an chua c6 hiéu luc (phtc tham)
ma con la “chot chan” dau tién dé kiém soat
chat luong, khic phuc sai [am ctia cac ban an
da c6 hiéu lyc ctia Toa an cap dudi.

Cap thir ba, TANDTC: TANDTC tiép tuc
gitr vi tri la co quan xét xt cao nhét ctia qudc
gia, nhung vai tro va co cdu da cé sy thay doi
mang tinh cach mang, d6 1a ti€p nhan toan b
chtrc ndng, nhiém vu giam ddc tham, tai tham
tit ba TAND cdp cao bi bai bo. Theo thong
k¢, trong khi TANDTC trudc day giai quyét
khoang 2,800 don dé nghi glarn ddc tham, tai
thdm moi ndm thi ba TAND cdp cao x& ly téi
6,500 don’. Viéc hop nhat nay du bao sé lam
khoi luwong cong viéc giam ddc tham, tai tham
tai TANDTC tang lén khoang 11,000 don/
nam, tire la tdng gan 4 lan. D€ dap tng khoi
luwong cong viéc nay, Luat moi da quyét dinh
tang s6 lwong Tham phan TANDTC tw 13-17
nguoi lén khong it hon 23 va khong qua 27
nguoi'®. Bén canh d6, TANDTC con duoc b6
sung nhiém vu phtic thdm cac vu an hinh sy
do TAND cép tinh xét xt so thdm, dé€ thuc
hién nhiém vu nay, trong co cau td chiic ctia
TANDTC sé thanh 1ap cac Toa Phuc tham
TANDTC. Viéc tap trung mot khoi luong
cOng viéc xét xtr cu thé (ca phtic tham va giam
ddc thé’m) qua 16n vé TANDTC c6 thé7 bién co
quan nay thanh mot “siéu Toa an” va tao ra
mot “nit that cd chai” trong hé thdng tu phép.
Néu khong ¢ co ché sang loc, phan loai vu
viéc moét cach khoa hoc va hiéu qua, TANDTC
c6 nguy co bi sa lay vao viéc giai quyét cac
vu viéc cu thé. Diéu nay c6 thé lam suy giam
thoi gian va nguon luc can thiét d€ thyc hién
cic nhiém vu c6 tam vdc chién lwoc hon, bao
gom tong két thuee tién xét xtt, phat trién an 18
va dinh hudng ap dung théng nhat phap luat
8 Khoan 3 Diéu 55 Luat T& chitc TAND ndm 2024 (stra
ddi, bd sung nam 2025).
 Nhat Minh (2025), T6'chire hé thong Toa dn 3 cip, chuyén
cidc TAND so thdm chuyén biét thanh cic Toa chuyén trich,
https://cand.com.vn/thoi-su/to-chuc-he-thong-toa-an-3-
cap-chuyen-cac-tand-so-tham-chuyen-biet-thanh-cac-
toa-chuyen-trach-i766501/, truy cap ngay 27/6/2025.

10 Khoan 1 Diéu 48 Luat T chirc TAND nam 2024 (stra
déi, b6 sung nam 2025).
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trong toan hé thong - von la st ménh quan
trong nhat cia mot TANDTC.

Ngoai ra, con ¢ Toa an quan su duoc to
chtrc trong Quan doi nhan dan Viét Nam dé
xét xtt nhitng vu an hinh sw ma bi cdo la quan
nhan tai ngti va vu an khac theo quy dinh ctia
luat", gom ba cdp la: (i) Toa an quan su trung
uwong; (ii) Toa an quan su quan khu va teong
dwong; (iii) Toa an quan sy khu viec'

2. Kinh nghiém t6 chirc hé thong Toa an
ba cip ctia mot s6 qudc gia

2.1. Kinh nghiém té chitc h¢ thong Toa dn
tai Hoa Ky

2.1.1. H¢ thong Toa dn kép

Dac diém quan trong va phtic tap nhat
cua hé thdng tu phdp Hoa Ky la cau truc Toa
an kép, mot san pham tryc tiép cua hinh thikc
Nha nuedce lién bang. Nguyen téc nay c6 nghia
la trén lanh thd Hoa Ky ton tai song song hai
hé thong Toa 4n hoan chinh va doc lap: Hé
thong Toa an lién bang va hé théng Toa an
cua ting ti€éu bang. Téng cong c6 hon 51 hé
thong Toa an riéng biét, bao gom hé thong lién
bang, 50 hé thong tiéu bang va mot hé th6'ng
cta Quan Columbia®. Nguon goc lich st cua
hé thong nay bat nguon tlr viéc cac tiéu bang
thanh vién ban dau da cé s&n hé théng Toa an
riéng treede khi Hoa Ky duoc thanh 1ap*. Khi
Hién phap nam 1787 ra doi, viéc thiét lap mot
hé thong tu phap qudc gia da tao ra cdu truc
kép nay thay vi thay thé cac hé théng Toa an
tiéu bang hién co.

2.1.2. Cdu triic Toa dn Lién bang ba cip

Hé thong Toa an lién bang duoc t6 chuc
theo mot cdu tric ba cap rd rang, bao gom:

Cap thir nhdt, Toa dn so thdm: La cap xét xtx
ban dau ctia hé thong lién bang, c6 chitc ndng
so thAm cac vu an dan su va hinh sy thudc
tham quy‘én lién bang, c0 94 quén tu phap lién
bang va moi quan c6 mot Toa 4n so tham (Toa
&n quan), day la noi dién ra cdc phién toa, thu
thap chting ctt, ling nghe nhan ching va la
cap duy nhat trong hé théng lién bang c6 suw
tham gia cta boi tham doan d€ quyét dinh cac
van dé vé su that?.

1 Piéu 64 Luat T6 chitc TAND nam 2024 (stra d6i, bo
sung nam 2025).

2Piém e khoan 1 Diéu 4 Luat Té chitc TAND ndm 2024
(stra d6i, b6 sung nam 2025).

13 David W. Neubauer, America’s Courts and the Criminal
Justice System, Thomson Wadsworth, 2004, p. 53.

* University of Central Florida, The Dual Court System,
https://pressbooks.online.ucf.edu/amnatgov/chapter/
the-dual-court-system/, truy cap ngay 27/6/2025.

15 United States Courts, About U.S. District Courts,
https://www.uscourts.gov/about-federal-courts/court-role-
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Cép thit hai, Toa dn phiic thdm: Cé nhiém vu
xem xét lai cac quyét dinh cua Toa 4n so tham,
co t6ng cong 13 Toa an phtc tham, trong do:
12 Toa an phuc tham dugc phan chia theo khu
viee dia ly, moi Toa phu trach moét khu viee bao
gom mot nhdém cac quan tu phap va Toa an
phtic thdm thtt 13, Toa 4n phtic tham lién bang
cho khu vuc lién bang, c6 tham quyén toan
quoc dd6i véi cac loai vu viéc ddc thu nhu cac
vu 4n vé bang sang ché, ban quyen hodc cac
vu viéc tit Toa an Thuwong mai qudc t€'°. Diém
mau chét la Toa an phuic tham khong xét xir lai
vu an ttr dau, ho khong nghe nhan Chumg hay
tiép nhan bang chumg moi, ma thay vao do sé
la mot hoi dong gom ba Tham phan sé xem xét
ho so cta phién toa so thdm dé€ xac dinh xem
0 sai s6t nao vé mat 4p dung phap luat da xay
ra hay khong?. Phan quyét ctia Toa an phuc
tham c6 tinh rang budc ddi véi cac Toa an so
thdm trong cung khu viec va phan 16n cac vu
viéc lién bang két thic ¢ cdp nay.

Cidp thir ba, Toa dn Toi cao: Ding dau hé
thong tu phap lién bang va la co quan tu phap
duy nhat duoc thanh 1ap tryec tiép boi Biéu II1
Hién phép, bao gom 09 Tham phan t6i cao
lién bang. Toa an T6i cao ¢6 thdm quyén phuc
tham cao nhat, xem xét cac khang cao tur cac
Toa an phuac thdm lién bang va tir cac Toa an
Toi cao cua ti€u bang (trong nhiing truong
hop lién quan dén luéat lién bang). Phan quyét

cua Toa an T4i cao la cudi cung, khong thé

khang cdo va sé tré thanh an 1€ c6 tinh rang
budc trén toan qudc, Toa cling ¢ mot sd tham
quyén so tham rat han ché nhu trong cac
tranh chdp gitta cac tiéu bang'®.

2.1.3. Tinh djc lﬁp cua Toa dn

Tinh ddc lap ctiaToa anlamot trong nhitng
nguyén tacnén tang ctia hé thdng chinh tri Hoa
Ky, nham dam bao Tham phan dua ra phén
quyét mot cach cong bang, chi duwa trén su
that va phap luat ma khong bi anh hwong boi
ap luec tr cac nhanh quyén luc khac hay tte dw

and-structure/about-us-district-courts, truy cap ngay 28/6/2025.
16 United States Courts, About the U.S. Courts of Appeals,
https://www.uscourts.gov/about-federal-courts/court-role-and-
structure/about-us-courts-appeals, truy cap ngay 28/06/2025.
7 United States Courts, Appellate Courts and Cases -
Journalist’s  Guide,  https://www.uscourts.gov/data-
news/reports/handbooks-manuals/a-journalists-guide-
federal-courts/appellate-courts-and-cases-journalists-
guide, truy cap ngay 28/06/2025.

18 United States Courts, About the Supreme Court, https://
www.uscourts.gov/about-federal-courts/educational-
resources/about-educational-outreach/activity-resources/
about, truy cap ngay 28/06/2025.
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luan®. Ba tru cot chinh duwoc Hién phap thiét
lap d€ bao vé tinh ddc lap nay gom: (i) B
nhiém thay vi biu ci¢: Cac Tham phan lién bang
duogc Tong thong bd nhiém va dwoc Thuong
vién phé chuan, co ché& nay giup ho thoat khoi
cac chu ky van dong tranh ctt, gay quy va cac
ap lyc chinh tri démg phai, cho phép ho tap
trung vao cong viéc chuyen mon thay vl phai
lam hai long ct tri d€ tai déc ct; (i) Nhiém
kyy tron doi: Diéu III cta Hién phdp quy dinh
rang cac Tham phan lién bang sé gitr chirc vu
“trong khi c6 hanh vi t6t”, thuc chat la mot
nhiém ky tron doi, sy dam bao vé cong viéc
nay cho phép cac Tham phan dua ra nhing
quyét dinh khé khan hodc khong duoc long
dan ma khong so bi sa thai; (iii) Lwang khong
bi cat glam Hién phap cam Qudc hoi cat giam
lwong cua Tham phan trong nhiém ky cta ho,
diéu nay ngan can nhanh lap phap st dung
quyen lwc ngan sach dé trieng phat hodc gay
anh huong dén cac phan quyét caa Toa an®.

2.2. Kinh nghiém t6 chiic hé théng Toa dn
tai Phap

2.2.1. H¢ thong Nhi nguyén

Hé thdng Toa an ctia Phap duoc td chire
theo m6 hinh nhi nguyén, mé hinh nay bao
gom hai nhanh Toa an hoan toan riéng biét va
ton tai song song, doc lap vdi nhau, gom: (i)
Nhinh Toa dn Tw phdp: Xét xtt cac vu dn dan su
va hinh sy?; (ii) Nhdnh Toa dn Hanh chinh: Xét
xt cac vu viéc hanh chinh®. Sy phan chia rach
r0i nay bat nguon tir mot dao luat nam 1790,
nghiém cAm cac Toa én Tw phap xét xtt cac vu
viéclién quan dén hoat ddng ctia co quan hanh
chinh, tao sw ra doi cia mot hé théng Toa an
riéng biét cho linh viec cong®.

2.2.2. Cdu triic hai nhanh Toa dn

Thir nhit, nhanh Toa dn Tw phdp: Duoc to

9 American Bar Association, Rule of Law and the Courts,
https://www.americanbar.org/groups/public_education/
resources/rule-of-law/rule-of-law-and-the-courts/,
truy cap ngay 29/6/2025.

? Judicial Learning Center, Judicial Independence, https://
judiciallearningcenter.org/judicial-independence/, truy
cap ngay 29/6/2025.

2l Pham Van Phwong (2023), Ban vé vai tro cua Toa dn
trong t0" tung hinh sw & Phdp, https://lsvn.vn/ba-n-ve-
vai-tro-cu-a-to-a-a-n-trong-to-tu-ng-hi-nh-su-o-pha-p-
1695920561-a135758 . html, truy cap ngay 30/06/2025.

2 Nguyén Thanh Quyén (2023), Toa dn hanh chinh ciia mgt
s6" qudc gia trén thé gidi, https://danchuphapluat.vn/toa-
an-hanh-chinh-cua-mot-so-quoc-gia-tren-the-gioi-3129.
html, truy cap ngay 30/6/2025.

% Muklis Al'anam, Lanny Ramli, Natyama Hemsanit, “The
Expansion of the Absolute Competence of Administrative
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Conseil d’Etat”, Nagara Law Journal, 2024.
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chtrc theo ciu trac ba cap dién hinh cua hé
thong Dan luat, bao gom?:

Cip thir nhdt, Toa so thim 1a cap xét x
nén tang trong hé thong tw phap Phap, noi
cac vu viéc duoc thu ly va giai quyét lan dau
mot cach toan dién ca vé ndi dung su kién
va ap dung phdp luat. Toa an Tw phap cod
thdm quyén chung, x ly phan 16én cac tranh
chdp dan sy va thuwong mai, dong thoi cd
tham quyén riéng biét ddi véi cac linh vuc
quan trong nhw nhan than, thtra k€ va hop
dong thué thuong mai®*. Trong co cau nay
con ¢6 Toa an dia phwong chuyén giai quyét
cac vu kién c6 gia tri yéu cau tr 10.000 € trd
xuéng va Thadm phan chuyén trach vé cac
vu viéc bao vé (JCP) xwi ly cac tranh chap vé
thué nha ¢ va tin dung tiéu dung. Vé hinh
su, thdm quyén duwogc phan chia ro rang dua
trén mic do nghiém trong cua hanh vi*:
(i) Toa Canh sat xét xt cac vi pham nhd¥;
(if) Toa Hinh sy xét xtt cac t4i it nghiém trong
(t0i nhe) ma c6 thé bi phat mtec t6i da 15 hoac
20 ndm tu (khong trong tinh trang tai pham)®;
(iii) Toa Pai hinh xét xtr cac toi dac biét nghiém
trong (trong t6i)*. Bén canh d6, hé thdng so
tham con ¢6 cac Toa an chuyén biét nhw Toa
an Lao dong chuyén giai quyét tranh chap lao
dong va Toa an Throng mai danh cho cac vu
viéc gitta cac thwong nhan.

Cép thi hai, Toa phiic thim duoc thiét 1ap dé

xem xét lai cac phan quyét tir Toa so tham khi co
khang cdo. Vi 36 toa trén toan qudc, Toa Phiic
tham co chitc nang xét xtt lai toan b vu an, bao
gom ca viéc danh gia lai chting ct, sy that caa
vu viéc va kiém tra tinh ding dan cta viéc ap
dung phap luat. Puoc t6 chirc thanh cac phong
chuyén trach nhw dan sy, xa hoi, thwong mai
va hinh sy, Toa an cdp nay dam bao su xem xét
toan dién. Tuy nhién, khong phai moi vu viéc
déu c6 thé dugc khang cdo nhu cac tranh chdp
c6 gia tri tr 5.000 € tré xudng.

Cap thir ba, Toa Phd dn c6 tru s& tai Paris,
la Toa an cao nhét va la dinh cua hé thong

# Frangoise Berton (2010), The French court system - An
overview, https://berton-associes.us/blog/litigation-in-france/
french-court-system-overview/, truy cap ngay 02/07/2025.

% K& tir cudc cai cdch nam 2020, cic Toa 4n so tham
thdm quyén hep va thdm quyén rong da duoc sap
nhap thanh mét co quan duy nhat la Toa an Tu phap
(Tribunal Judiciaire).

2 Piéu 111-1 BLTTHS Phép quy dinh phén loai tdi pham
gom: (i) Contraventions (vi canh), (ii) Délits (tdi nhe/it
nghiém trong); (iii) Crimes (t0i dac biét nghiém trong).
7 Cac diéu tir Diéu 521 dén Diéu 523 BLTTHS Phap.

% Piéu 380-16 BLTTHS Phap.

» Piéu 231 BLTTHS Phép.
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Toa an tue phap Phap. Khac biét hoan toan
v6i Toa Phtic thdm, Toa Pha an khong phai
la mot cap xét xi thit ba va khong xem xét
lai cac van dé vé su that hay ching c& caa vu
an. Chttc nang c6t 16i va duy nhat cua Toa la
kiém tra xem cac Toa an cap dwdi cé dp dung
dang phap luat hay khéng, qua do dam bao
phap luat dwoc dién giai va ap dung mot cach
thong nhat trén toan lanh tho Phap Bang viéc
thyre hién vai tro nay, Toa Pha an tao ra cac
an l¢ quan trong, dinh hudng cho cac vu viéc
trong tuong lai.

Thir hai, nhanh Toa an Hanh chinh. Cac Toa
an Hanh chinh xtt ly cac vu kién lién quan dén
Nha nudc, chinh quyén dia phwong hodc cac
co quan cong quyeén khac dugc diéu chinh
boi luat cong. Cac Toa an Hanh chinh gom
ba cap™:

Cap thir nhat, Toa dn Hanh chinh so thim la
nén tang ctia nhanh hanh chinh, noi ngwoi
dan va doanh nghiép cé thé khoi kién cac
quyét dinh cta co quan cdng quyén ma ho
cho la trai phap luat. Pay la cra ngd dau tién
dé giai quyét cac tranh chdp pho bién nhuw
khiéu kién vé gidy phép xay dung, cac quyét
dinh xtt phat hanh chinh, hay cac van de lién
quan dén cong vu. Vi 42 Toa an dugc phan
bd trén khép lanh thd Phap, cap nay dam bao
kha nang ti€p can cong ly hanh chinh mot
cach rong rai cho moi cong dan.

Cap thit hai, Toa Hanh chinh phiic thim c6
nhiém vu xem xét lai cac phan quyét cua Toa
cap dudi khi c6 khang cdo. Khi mét vu viéc
duoc dua 1én cdp nay, Toa sé khong chi kiém
tra lai viec ép dung phép luat ma con danh gié
lai toan bo cac tinh tiét va chitng ¢ ctia vu an.
Hién c6 08 Toa Hanh chinh phtic thim, moi
toa chiu trach nhiém cho mét khu viec phéap
ly rdng 16n, dam bao cac vu viéc dwgc xem
xét mot cach ky ludng va toan dién lan thw
hai trude khi c6 thé di dén cap xét x cao nhat.

Cdp thit ba, Tham chinh vién la co quan dinh
cao cua nhanh hanh chinh va la mét trong
nhtng thé ché quan trong nhat cia Nha nudc
phap quyén. Co quan nay thuec thi mét vai tro
kép doc ddo: Vira la Toa an Hanh chinh t&i
cao, xét xtr gidm ddc tham dé€ dam bao phap
luat duoc ap dung thong nhat, vira la cO van
phép 1y t6i cao cho Chinh phu ddi véi cac
duy thao ludt va van ban quy pham phap luat
quan trong. Trong vai tro xét xit, Tham chinh
vién chu yéu tap trung vao cac van dé phap ly

% Ngd Cuong (2024), An I¢ ciia Tham chinh vién cia Cong
hoa Phdp, https://tapchitoaan.vn/an-le-cua-tham-chinh-
vien-cong-hoa-phap12745.html, truy cap ngay 03/7/2025.
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chtt khong phai su that cua vu an, dong thoi
ciing 1a Toa so tham va chung thdm cho cac
vu kién dac biét quan trong nhu khiéu kién
sac 1énh ctia Tong thong.

2.2.3. M6 hinh Trwong Thidm phéin qudc gia

Sy thanh céng va uy tin ctia hé théng tu
phap Phap khong thé tach roi khéi md hinh
dao tao va tuyén chon Tham phéan chuyén
nghiép, tap trung va thong nhat tai Truong
Tham phan qudc gia (ENM). D€ trd thanh mot
magistrat (thuat ngtt chung chi ca Tham phan
va Cong td vién), con dwong chinh la phai
vuot qua ky thi tuyén dau vao cuc ky canh
tranh cia ENM. Cac tng vién trang tuyén
duoc goi la hoc vién tu phap, s€ trai qua mot
khoa dao tao dwoc tra lvong kéo dai 31 thang.
Chuong trinh nay duoc thiét k€ d€ day “nghé
Tham phan”, ch khéng chi don thuén la kién
thitc phap luat, c6 khoang 70% thoi gian dao
tao 1a thuc tap tai cac moi treong thuc t€ nhu
Toa an, Van phong luat su, Co quan diéu tra,
Nha tt1, Doanh nghiép va ca ¢ nwdc ngoai®.

3. Bai hoc kinh nghiém cho Viét Nam

3.1. Phén dinh tham quyén xét xir so tham
vu dn hinh sy cia Toa an nhdn dan khu vuc va
Toa dn nhin din cdp tinh

Mot trong nhitng thach thirc 16n nhat khi
trién khai mo hinh Toa an ba cap tai Viét Nam
la phai phan dinh tham quyén so tham vu an
hinh s mot cadch khoa hoc, ranh mach gitra
TAND khu vuc va TAND cap tinh d€ tranh
su tuy nghi va thiéu nhat quan. Trong cac hé
thong Dan luat nhu Phép, tham quyeén xét xt
vu an hinh sy duoc phan cdp dua trén muirc
do nghiém trong ctia t¢i pham (Toa Canh sat
xtt vi pham, Toa Hinh sy xét xtt cac t0i nhe
ma cb mic phat tu c6 thé 1én dén 15 hodc 20
nam va khong phai tai pham, Toa Dai hinh
xét xit cac t0i ndng ma khong phai cac toi
dugc truy td thudc thdm quyén cua Toa Hinh
sw), v6i tiéu chi dinh luong r6 rang dé tranh
tuy nghi. Tai Viét Nam, can ct vé mitc do
nghlem trong ctia toi pham van hgp ly, nhung
can duwgc quy dinh chi tiét hon dua trén
khung hinh phat cao nhat dé€ loai bo cac cach
hiéu khac nhau. Theo d6, can quy dinh mét
cach rd rang va dit khoat hon vé mdi lién hé
gitra loai t0i pham va cap Toa an theo hudng
sau: TAND khu vuc xét xit so thAm cac vu
an hinh sy vé t6i pham it nghiém trong, t0i
pham nghiém trong va toi pham rat nghiém
trong (t&c1a cac toi pham c6 muic cao nhat cua
31 Ecole Nationale de la Magistrature, Admission for

student, https://www.enmjustice.fr/en/admission-students,
truy cap ngay 04/7/2025.
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khung hinh phat dén 15 ndm tu); con TAND
cap tinh xét xt so thdm cac vu an hinh su vé
toi pham ddc biét nghiém trong (ttec la cac toi
pham c6 mtrc cao nhét cua khung hinh phat
la trén 15 ndm tu, tu chung than hodc t hinh).

Bén canh d6, d€ tang cuong tinh minh
bach va thong nhat, can chinh stra Diéu 268
Bo luat TS tung hinh sy (BLTTHS) nam 2015
theo hudng sau: (i) Dé xuat bai bo cac cum
tir mang tinh chu quan, dinh tinh va kho xac
dinh nhu “cé nhiéu tinh tiét phtc tap kho
ddnh gia, thong nhat vé tinh chat vu an”
va “lién quan dén nhiéu cap, nhiéu nganh”
ra khoi diém c khoan 2 Diéu 268 dé loai bo
nguon goc chinh cta su thiéu thong nhat va
tranh cai vé tham quyén, nhat 1a tranh “sup
dun day” viéc cia TAND khu vuc 1én cho
TAND cép tinh; (ii) Cac truong hop ngoai 1&
vé tham quyén ctia TAND cép tinh can duoc
duy trl nhung phai duoc quy dinh mot cach
cu thé va rd rang hon. Bdi véi cac vu an ¢6
yéu td dac biét nhu “bi céo la can bd lanh dao
chti chdt”, can cé van ban hwéng dan cta lién
nganh trung wong hodc nghi quyét cia Hoi
dong Tham phan TANDTC dinh nghia “can
bd lanh dao chu chdt & cap xa, phuong, déc
khu” la nhitng chitc danh nao va lam rd cac
treong hop nhu bi cdo da tirng gitt chitc vu
d¢ tai thoi diém pham t0i nhung da nghi huu
hodc chuyén cong tac khi bi khoi t6.

3.2. Cung cd tinh doc ldp va trdach nhiém
gidi trinh cia Toa an

Dé cung c6 nén tw phap, thach thic cot
16i 1a tao ra sw can bang gnra doc lap trong
xét x(r va trach nhiém giai trinh tredc nhan
dan, tranh lam dung quyén luc. Kinh nghiém
quoc t€ cho thdy, trong khi m6 hinh cua My
v6i nhiém ky tron doi c6 thé dan dén sy chinh
tri hda va thiéu trach nhiém thi md hinh cua
Phap lai xay dung su doc lap dua trén mot
nén tang khac biét va phu hop hon véi boi
canh Viét Nam, d¢6 la sy chuyén nghiép hoa.
Tham phan Phap ddc lap khong phai vi cac
bao dam mang tinh tuyét do6i, ma vi ho la
thanh vién cua mét doan thé cong vu uwu tu,
dwoc dao tao bai ban, ¢ uy tin va dwoc chinh
thé ché cua minh bao vé thong qua cac co ché
quan ly noi bo chat ché. bi theo con dwong
nay, Luat T6 chitc TAND méi da dét nhiing
vién gach nén mong quan trong®. D€ cac quy
% Luat TS chirc TAND nam 2024 (stta ddi, b6 sung nam
2025) da danh han mot chwong d€ quy dinh vé Hoi dong
tuyén chon, giam sat ThAm phan quéc gia tai Chuong II1
gom 07 diéu tit Diéu 39 dén Diéu 45.
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dinh nay c6 hiéu qua, trudc hét can dam bao
Hoi dong Tuyén chon, giam sat Tham phan
quoc gia hoat dong mot cach thuc chat va doc
lap, tro thanh “bo loc” khach quan cho viéc
tuyén chon va ky luat Tham phan. Song song
d¢, viéc thuc thi nghiém tic ché d6 nhiém ky
mai (05 nam dau va sau dé 1a lién tuc dén khi
nghi huu) sé tao ra su yén tdm va ban linh can
thiét cho Tham phan khi ra phan quyét. Cudi
cung, su doc lap do6 phai duoc dat trong mot
khudn kho trach nhiém ro rang thong qua viéc
hoan thién cac quy tac dao dtic nghe nghiép
va co ch€ thanh tra, kiém tra hiéu qua, boi do
la cach duy nhét dé€ sy doc lap ctia Toa an co6
dwgc niém tin tron ven tr cong ching.

3.3. Xdy dung 1§ trinh ndng cao chdt lugng
ctia Tham phdn

Dbé xay dung mot nén tu phap viing manh,
viéc Chuyén nghiép hoéa d6i ngti Tham phan la
yéu tG tién quyét va mo6 hinh ENM ctia Phap
chinh 1a mot khudn mau thanh cong da duoc
kiém ching. M6 hinh nay tao ra mét “dau
vao” duy nhat va khép kin, noi nhung ung
vién xuat sac nhat duoc tuyen chon va dao tao
chuyén sau trong mot moi treong thong nhat,
dam bao moi Tham phan khi ra nghé déu c6
chung mot nén tang chuyén moén va dao dtec.
Nhin lai thuc trang Viét Nam, con dwong tro
thanh Tham phan hién con kha roi rac, doi
hoi L'mg vién phai tu tich lﬁy kinh nghiém sau
khi t6t nghiép dai hoc réi méi tham gia cac
khoa dao tao nghi€p vu ngan han tai Hoc vién
Toa an. D€ khac phuc diém nay va nang tam
vi thé cia Nganh, Viét Nam can mot 16 trinh
chién loc nhdm nang cap toan dién Hoc vién
Toa 4n theo chuan muwc nhvw ENM. Lo trinh
nay phai bat dau ngay trong ngin han bang
viéc chudn hda va ting tinh canh tranh cua
ky thi tuyén chon hién tai, dong thoi gia tang
manh mé thoi lwgng thuwc hanh, thuc tap.
Tiép do, trong trung han, can thi diém mo
hinh dao tao tap trung, dai han khoang 24
dén 30 thang cho cac clt nhan luat xuat sic
duoc tuyén chon qua mét ky thi qudc gia
riéng biét. Dich dén cudi cung trong dai han
la hudng t6i stra d6i ludt, quy dinh rdng viéc
tot nghiép chuong trinh dao tao chuyén
nghiép tai Hoc vién Toa an 1a diéu kién tién
quyét va duy nhat d€ duwoc bd nhiém lam
Thdm phén lan dau, qua d6 bién Hoc vién
thyc su tro thanh “canh c6ng vang” danh
gia, dam bao chat luong va su thong nhat cho
toan bo d6i ngti Tham phan.
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Két luan

Kinh nghiém tirt Hoa Ky va Phap da cung
Cé’p nhitng kinh nghiém qu}'l gia: (i) Mo hinh
ctia Hoa Ky nhan manh tdm quan trong cta
s doc lap tw phap duoc bao dam bang Hién
phdp, nhung ciing canh bdo vé nhtng rui
ro cua sw chinh tri hda va thiéu trdch nhiém
giai trinh; (ii) M6 hinh ctia Phap cho thay
mot nén tw phap doc lap va uy tin dua trén
st chuyén mon hda cao d9, nang luc thé ché
va mot quy trinh dao tao Tham phan chuyén
nghiép, thong nhat. Véi Viét Nam, viéc
chuyén d6i sang m6 hinh ba cap la mot quyet
sach dung dan, phu hop véi xu thé chung cta
thé gidi va yéu cau phat trién ctia dat nudc./.
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