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Dit van de

Viéc quy dinh Toéi CYGTT hodc
GTHCSKCNK va céc bién phap hinh sy ap
dung d6i véi nguwoi pham toi nay thé hién
thai do ctia Nha nudc trong phong va dau
tranh chong cac hanh vi xam pham dén strc
khoe ctia nguoi khac. B luat Hinh sy (BLHS)
la van ban phédp ly duy nhat quy dinh Toi
CYGTT hoac GTHCSKCNK va hinh phat doi
voi nguoi pham toi twong tng. Viéc quy dinh
Toi CYGTT hodc GTHCSKCNK xéc lap can
ctt phéap ly cho trdch nhiém ctia cac co quan
tién hanh t6 tung trong pham vi quyén han
cta minh can nhanh choéng tién hanh cac hoat
dong t6 tung khi phat hién ra hanh vi pham
toi d€ truy ctru trach nhiém hinh sy do6i voi
cac hanh vi nay khi day du diéu kién luat
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dinh. Qua thoi gian, dé dap tng doi hoi ctaa
thuc tién, sy phét trién cta ki thuat 1ap phap,
viéc phong va dau tranh chong tdi pham
CYGTT hoac GTHCSKCNK, BLHS Viét Nam
da cd nhiéu lan stra d6i, bd sung quy dinh vé
Toi nay. Tuy nhién, hién nay quy dinh phap
luat hinh su van con nhitng bat cap, han ché,
can tiép tuc nghién ctru.

1. Quy dinh B¢ luat Hinh sy nam 2015,
stta d6i, b6 sung nam 2017, 2025 vé tdi cd
y gy thuong tich hodc gy ton hai cho st
khde ctia nguoi khac

BLHS nam 2015, stta ddi, b6 sung nam
2017, 2025 (sau day goi la BLHS nam 2015)

* Email: Phamphuongthaotaqs@gmail.com

Thac si, Thdm tra vién, Phong Gidm déc kiém tra, Toa
an qudn sy Trung wong, Nghién citu sinh Truong Pai hoc
Lugt Ha Noi
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quy dinh vé Toi CYGTT hodc GTHCSKCNK
tai Diéu 134 gom 06 khoan, trong dé khoan 1
1a cAu thanh co ban, khoan 2, 3, 4, 5 1a cic cAu
thanh tang nang, riéng khoan 6 quy dinh vé
treong hop chuan bi pham t6i. Day la quy dinh
chi tiét nhat trong lich st 1ap phap hinh sy vé
T6i CYGTT hodac GTHCSKCNK. Cac quy dinh
ctia cdc BLHS cii vé cac dau hiéu dinh t0i, dinh
khung hinh phat nhw “gdy hdu qua it nghiém
trong”, “qdy hdu qua nghiém trong”, “gdy hdu qua
rit nghiém trong”, “gdy hdu qua dic biét nghiém
trong” déu duoc cu thé qua muic dinh luong ty
1é ton thwong co thé. BLHS nam 2015 ciing ¢
nhting thay d6i vé cac tinh tiét lam tang tinh
nguy hiém cho xa hi cua hanh vi; ha muc cao
nhat cia khung hinh phat treong hop lam chét
01 nguoi xudéng con 14 nam, thdp hon mc
cao nhat cua khung hinh phat déi véi toi giét
01 nguoi quy dinh tai khoan 2 Biéu 123 BLHS
nam 2015; bd sung quy dinh vé trach nhiém
hinh su trong treong hop chudn bi pham Toi
CYGTT hoac GTHCSKCNK. Tuy nhién, sau
khi BLHS c6 hiéu lwc, nhiéu bat cap, han ché
da dwoc chi ra nhu:

Thir nhdt, viéc dat tén toi la Toi CYGTT
hoic GTHCSKCNK dan dén c6 quan diém
cho rang day la toi pham ghép gom hai hanh
vi pham t6i 1a CYGTT va cd y GTHCSKCNK,
khi quyét dinh t0i danh chi quyét dinh la Toi
CYGTT hoac tdi cd y GTHCSKCNK!. Trong
khi d6, thuong tich hay ton hai cho stic khoe
déu la hau qua cua hanh vi tac dong trai phap
luat vao co thé, khi xac dinh hau qua ctia hanh
vi pham t0i phai cdng ca thwong tich va ton
hai cho sttc khoe dé€ xac dinh ty 1€ ton thuong
co thé. Viéc xac dinh dau la thwong tich, dau la
ton hai cho stic khoe la van dé chuyén mon y
khoa ma céc co quan tién hanh t6 tung khong
c6 tham quyén xac dinh, viéc phan dinh thiét
hai cho sttc khoe thudc loai nao cting khong
mang nhiéu y nghia do hanh vi pham t6i cung
loai. Do d6, viéc khai niém tdi chi mot nhém
hanh vi ¢§ y gay thiét hai trai phap luat cho
sttc khoe con nguoi nhung lai c6 tit “hodc” ¢
gitta la chwa hop ly.

Thit hai, vé cac tinh tiét dinh luong duwoc
! Tran Minh Hudng, “Mot s6 khé khin, vudng mic
trong viéc ap dung Diéu 104 BLHS “Téi CYGTT hodc
GTHCSKCNK?”, Tap chi Kiém sit, 10/2011, tr. 25.
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quy dinh tai cac di€ém a, d khoan 2; a, ¢ khoan
3; b, d khoan 4 va tai diém a khoan 5 khong
quy dinh r6 la gay thwong tich hodc gay ton
hai cho sttc khoe ctaa 01 nguoi hay lam chét
01 ngudi dé gay ra sy hidu lam vé s& nguoi bi
CYGTT hodc bi gay ton hai cho stec khoe, s6
nguoi chét. Diéu nay con thé hién sy khong
thong nhat vé ky thuat lap phap khi diém b
khoan 2; diém b, d khoan 3; diém c, d khoan
4; diém b khoan 5 Diéu 134 BLHS nam 2015
lai quy dinh: “Gdy thwong tich hodc gdy ton hai
cho sitc khée 02 nguoi tré 1én...”; diém a khoan
5 Diéu 134 BLHS ndam 2015 quy dinh “Lam
chét 02 nguoi”; diém d khoan 2 Biéu 260 BLHS
nam 2015 quy dinh “Lam chét 02 nguwoi”; diém
a khoan 3 Biéu 260 BLHS nam 2015 quy dinh:
“Lam chét 03 nguoi tré 1én”>.

Thir ba, vé tinh tiét ting ndng trach nhiém
hinh sw “Gdy thwong tich lam bién dang ving
mgt cua nguwoi khic” chi duoc quy dinh tai
diém b khoan 4 Diéu 134 BLHS nam 2015 ma
khong duogc quy dinh tai khoan 5, dan dén bo
sot truong hop gay thuong tich lam bién dang
vung mat cua 02 nguoi ma ty 1€ ton thuong
co thé ctia mdi nguoi 1a 61%°. Néu xét vé tinh
chat nguy hiém cua hanh vi va mac d6 ng-
hiém trong ctia hau qua thi rd rang treong
hop trén ¢ tinh nguy hiém twong duwong véi
treong hop quy dinh tai di€ém b khoan 5 biéu
134 BLHS ndm 2015.

Thir tw, vé tinh ti€t “pham t6i 02 lin tré 1én”
va “tdi pham nguy hiém” chi duwoc quy dinh
tai khoan 2 Diéu 134 BLHS ndm 2015 ma
khong dwoc quy dinh tai khoan 3, khoan 4,
khoan 5*. Nhu vay, truong hop CYGTT hoac
GTHCSKCNK vdi ty 1é ton thuwong co thé tir
31% dén 60% ma thudc truong hop pham toi
02 Tan tro 1én hodc tai pham nguy hiém thi
khong bi xét xtr theo khodn 3 ma chi bi xét xt
theo khoan 2 Diéu 134. Trong khi d6, néu ciing
gay ra ty 1€ twong ti nhung thu¢c mot trong
cac treong hop quy dinh tir diém a dén diém k

2 Trwong Quang Vinh (2023), Ban vé Toi CYGTT hodc
GTHCSKCNK, https://danchuphapluat.vn/ban-ve-toi-
co-y-gay-thuong-tich-hoc-gay-ton-hai-cho-suc-khoe-
cua-nguoi-khac, truy cap ngay 16/3/2025.

3 Nguyén Van Diing, “Ban vé To6i CYGTT hodc
GTHCSKCNK tai Diéu 134 BLHS nam 2015, stra d6i, bd
sung nam 2017”, Tap chi Toa dn nhin din, s& 01/2018, tr. 25.
4 Nguyén Vén Diting, Tldd, tr. 25.
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khoan 1 thi sé bi xét xtt theo khoan 3. Nhu vay,
cac truong hop c¢é tinh nguy hiém cho xa hoi
twong dwong lai bi truy cttu trach nhiém hinh
sw khac nhau. Biéu luat ciing chua du liéu
dwoc treong hop CYGTT hodc GTHCSKCNK
cho 02 ngwoi trd 1én, nhung ty 1€ ton thuwong
co thé ctia mdi ngudi lai & khoan khac nhau®.
Thir ndm, vé quy dinh chuin bi pham Toi
CYGTT hodc GTHCSKCNK. Tac gia dong
y véi quan diém cho réng Toi CYGTT hoac
GTHCSKCNK quy dinh ¢ khoan 1 Diéu 134
BLHS ndm 2015 la t4i it nghiém trong, chi
khoi t6 khi ¢6 yéu cau cuia nguoi bi hai. Trong
khi d6, hanh vi chuan bi pham t6i méi chi 1a
hanh vi “tim kiém, swa soan cong cu, phwong
tién hodc tgo ra nhirng diéu kién khic dé’thiec hién
toi pham hodc thanh ldp, tham gia nhom toi pham
triv truong hop quy dinh tgi Diéu 109, diém a
khoan 2 Diéu 113 hodc diém a khodn 2 Diéu 299
cua Bg ludt nay”, tinh nguy hiém cho xa hoi
cua hanh vi nay chua dang ké, chua nén bi
coi la tdi pham®. Hon ntta, hanh vi chuan bi
pham t6i chwa gay ra hdu qua nén thuec t€ rat
kho chitng minh duwoc muc dich gay thuong
tich hoac GTHCSKCNK. Ngoai ra, khoan 1
biéu 134 BLHS nam 2015 quy dinh phai c6
ton thuong co thé nhdt dinh cho nan nhan
thi méi pham t0i, con chua gay ra ty 1€ ton
thuong co thé thi khong pham tdi va khong
phai chiu TNHS. Tuy vay, hanh vi chuan bi
pham t6i quy dinh tai khoan 6 Diéu 134 BLHS
ndm 2015 du chwra gay ra hau qua, nhung van
phai chiu trach nhiém hinh sy la khong bién
chiing v6i khoan 1 trong cung mot diéu luéat.

2. Tdi 6 y giy thuwong tich hodc giy ton
hai cho sttc khde ctia nguwoi khac theo phap
luat hinh sy mét s6 qudc gia

Hanh vi tac dong trai phap luat vao co thé
nguoi khac nham gay ra thiét hai vé stic khoe
cho nan nhan ¢ cac qudc gia co su khac nhau
vé tén goi. Cac quoc gia nhu Trung Qudc, Lién
bang Nga stt dung khdi niém “Toi ¢80 y gay ton
thwong” (intentional injury crime) trong khi cac
quéc gia nhu My, Thuy dién thi sit dung khai

5 Nguyén Hoang Thinh, “Bat cap vé dinh khung hinh
phat ctia T6i CYGTT hodc GTHCSKCNK”, Tgp chi Kiém
sdt, s8 13/2020, tr. 44-45.

¢ D6 Dtic Hong Ha, “Cac quan diém chung quanh quy
dinh vé chuén bi pham T6i CYGTT hodc GTHCSKCNK”,
Tap chi Nghién citu Lip phdp, s6 07/2017, tr. 35-37.
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niém “T6i hanh hung” (assault), & My con
st dung khai niém “Toi tdn cong” (battery)
nhung phan hau qua cta hanh vi pham toi
van st dung thuat ngt “bodily injury”. C6
mot sO tai liéu khi dich thudt ngl “intentional
injury crime” sang tiéng Viét da dich la “Toi
CYGTT”. Tuy nhién, tit “injury” trong tiéng
Anh - Anh dugc dinh nghia la “actual harm
caused to people or property”” (tam dich:
Thiét hai thuc t€ gy ra cho nguoi hoac tai
san). O My, “injury” dugc dinh nghia la
“any harm or damage” (tam dich: Bt ky ton
hai hay thiét hai), “bodily injury” la “physical
damage to a person’s body”® (tam dich: Thiét
hai vat chat cho co thé cia mot nguoi). BLHS
mau ctia My c6 st dung thuat ngit “bodily
injury” d€ chi hau qua cta ti hanh hung va
t0i tan cong voinghia la “physical pain, illness
or any impairment of physical condition”’
(tam dich: Dau d6n vé thé xac, bénh tat hoac
bat ky su suy yéu nao vé tinh trang thé chat).
Nhu vay, néu chi dich thudt ngir “intentional
injury crime” sang tiéng Viét la “Toi CYGTT”
la chwa day du, ¢ day tr “injury” twong
duong voi tir “ton thuong”'®, vé thuat ngtr
phap ly thi “intentional injury crime” phai
twong duong voi “toi c6 y gay ton thuong”.

2.1. Tai Trung Qudc

Toi ¢ y gay ton thuwong duoc quy dinh
tai Diéu 234 BLHS Trung Qudc" va khoan 2
Diéu 1 Quyét dinh tritng phat nghiém khac
nhitng t6i pham gay nguy hiém nghiém trong
dén an sinh xa hoi cua Uy ban Thuong vu
Qudc hdi. Quy dinh ctia BLHS Trung Qudc vé
Toi CYGTT hodc GTHCSKCNK rat ngan gon,
chi mang tinh quy dinh chung cht khong
di vao chi tiét, hdu qua chi dwoc xac dinh

7 Oxford, A dictionary of law, Oxford University Press,
1994, tr. 201.

8 Bryan A.Garner, Black’s law dictionary, Ninth edition,
St. Paul Publishing, 2010, tr. 673.

° §210.0(2) Model Penal Code, https://www.ali.org/
publications/show/model-penal-code, truy cap ngay
26/01/2025.
"http://medisoft.com.vn/medic.asp?Page=3&Size=4, truy
cap ngay 30/01/2025.

' BLHS Trung Quéc ra doi ndm 1979, thong qua tai Ky
hop thtt hai Dai hoi dai biéu nhan déan toan qudc lan thi
nam ngay 01/7/1979 va da trai qua 12 [an stra d6i. Du da trai
qua nhiéu [an stta d8i nhung Trung Qudc van chura xem
xét ban hanh mot BLHS mdi, http://en.npc.gov.cn.cdurl.
n/2020-12/26/c_921604.htm, truy cap ngay 16/8/2024.
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la: Ton thuong, ton thuong nghiém trong, bi
tan tat nghiém trong hodc chét nguoi. Do do,
quy dinh vé Téi CYGTT hodac GTHCSKCNK
twong d6i 6n dinh qua cac lan swa doi, bo
sung BLHS. Trong thuc té, ap dung phap luat
hinh su dé€ dinh t6i, dinh khung hinh phat
tuy thudc vao tinh tiét cua tlng vu an cu thé,
va tinh sang tao cua cac thim phan duwoc ap
dung triét dé. Ngoai ra, Toa an con c6 quyén
giai thich phap luat, thim quyén nay dwoc
quy dinh cu thé tai Diéu 18, Diéu 37 Luat T6
chttc Toa an nhan dan nudc Cong hoa nhan
dan Trung Hoa™. Vi dy, tai Ban an phuc tham
cua Toa 4n nhan dan cdp cao tinh Cat Lam
ngay 23/4/2018, & phan nhan dinh c6 doan
tam dich nhu sau: “Lam thé nao dé€ phan biét
8 y giét nguoi véi 6 v gay ton thuong dan
dén chét nguoi doi hoi phai phan tich va phan
doan Toan dién dwra trén cac cong cu ma bi cdo
stt dung, vi tri, tan suét, cuong do va hau qua
ctia nhitng ci ddnh hodc dam,... va y dinh cha
quan cta bi cdo duoc suy ludn dya trén ban
chat hanh vi cua bi cdo” .

2.2. Tqi Lién bang Nga

BLHS Lién bang Nga' quy dinh To6i
CYGTT hoac GTHCSKCNK tai cac biéu 111,
112 va 115 theo muc giam dan muac do nguy
hiém cua hau qua do hanh vi pham t6i gay
ra. Mtec hinh phat thdp nhat theo khoan 1
biéu 115 quy dinh hau qua la ton thuwong nhe
dén stic khoe trong thoi gian ngan hodc mat
kha ndng lao dong khong dang k€, véi khung
hinh phat nhe nhat la phat tién dén 40 nghin
rtp, hodc bang luwong hay bang thu nhap khéc
cuia nguoi bi két an trong 03 thang. Mtrc hinh
phat cao nhat quy dinh tai khoan 4 biéu 111
BLHS Lién bang Nga, d6i vdi cac truong hop
quy dinh tai khoan 1, 2, 3 diéu nay ma lam cho
nan nhan chét do so suét thi bi phat tu dén
2 http://www.npc.gov.cn/zgrdw/npc/xinwen/2018-10/
26/content_2064483.htm, truy cap ngay 18/01/2025.
3 https://wenshu.court.gov.cn/website/wenshu/181107
ANFZ0BXSK4/index.html?docld=]seWE2]CpacmHhh
stxXKkFwJOsM6E6hPu3odeN5utsPmHRHFSc+A74c
vdYeNY3vovh/ulw34q5bbb9tKSNRzGUc7zK]Jwse
jRc6W00aWqJzY2YggRuFxhmVMa91ZhoFrH, truy cap
ngay 16/8/2024.
4 BLHS Lién bang Nga ban hanh ngay 13/6/1996, lan
stra d6i gan nhat 1a ngay 30/11/2024, http://www krem-
lin.ru/acts/bank/9555, truy cap ngay 06/01/2025..
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15 ndm. BLHS Lién bang Nga khong st dung
phuong phép dinh luong song lai c6 mot s6
mo ta hdu qua khi quy dinh vé Téi CYGTT
hoac GTHCSKCNK. Muc 8 Quy tic xac dinh
mutc do gay hai cho sttc khde con nguoi ban
hanh kém Nghi dinh s§ 522 ngay 17/8/2007
ctia Chinh phu Lién bang Nga quy dinh chi
c6 cac chuyén gia phap y cta co so y t&€ hodc
don vi kinh doanh c6 kién thiic chuyén mon
va c6 gidy phép thuc hién hoat dong y t€, bao
gom ca giam dinh phap y moéi c6 tham quyén
xem xét, xac dinh mtrc do ton thwong co thé®.
Viéc thuc hién gidm dinh phap y cling phai
dua trén Bang ty 1€ phan trdm mat kha nang
lam viéc chung vinh vién do B Y t& va Phat
trién xa hoi quy dinh'®. Nhw vay, viéc luat mo
ta nhung nhitng nguoi tién hanh td tung lai
khong c6 tham quyén dé danh gia va ap dung
trong thuc téla khong kha thi, khién quy dinh
tro nén dai dong.

2.3. Tai Hoa Ky

BLHS mau Hoa Ky quy dinh T6i hanh
hung (assault) tai Chwong 7 Phan 1 Quyén 18
gom 09 diéu tir Diéu 111 dén Diéu 119. Trong
do, biéu 113 va 114 1a quy dinh chung vé toi
pham hanh hung, cac diéu luat con lai 1a cac
treong hop ddc biét caa hanh hung, duoc
phan loai theo bi hai nhu can b9, vién chtc,
ngroi nha can bd, vién chirc, khach ngoai
giao, d6i twong duoc bao vé, phu nit... BLHS
mau Hoa Ky c6 dua ra dinh nghia vé hanh
vi hanh hung pham t6i cing nhu hau qua®.
Vé hinh phat, mtc hinh phat cao nhat déi véi
hanh hung la 30 nam tu, chi ap dung trong
treong hop ngwoi pham toi hanh hung mot
thanh vién trong gia dinh trec hé cua mot
quan chitc Hoa Ky, mét nhan vién thuec thi
phép luat Lién bang hodc mot quan chttc voi
y dinh can tro, de doa hodc can thiép vao viéc
quan chitc, ThAm phéan hodc nhan vién thuc

5 https://base.garant.ru/12162210,
09/02/2025.

!¢ https://base.garant.ru/12162210/10ed0f917186039eb15
7d3ba4f962ee5/, truy cap ngay 09/02/2025.

7 https://uscode house.gov/browse/prelim@title18/part1/
chapter7&edition=prelim, truy cap ngay 10/3/2025.

8 Piéu 113, Diéu 114, Diéu 1365 Chuong 65 Phan I
Quyén 18 BLHS mau Hoa Ky, https://uscode.house.gov/
browse/ prelim@title18/partl/chapter7&edition=prelim,
truy cap ngay 10/2/2025.

truy cdp ngay
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thi phap luat d6 thuc hién nhiém vu hoac véi
y dinh tra da vi viéc ho thic hién nhiém vu
ma hanh vi hanh hung dan dén thuong tich
co thé nghiém trong®. Cac truong hop hanh
hung khac: Mtic phat tu cao nhét la khong
qua 20 nam; treong hop hanh hung don gian
6 thé ap dung hinh phat tién, phat tu dudi 01
nam hodc ca hai.

2.4. Tai Thuy Dién

BLHS Thuy bién khong dat tén toi danh,
nhém hanh vi CYGTT hoac GTHCSKCNK la
t0i pham duoc quy dinh tai cac Biéu 5, Diéu 6,
biéu 11 va bDiéu 12 Chuong 3 Phan 2. Biéu 5
quy dinh trueong hgp pham toi nhe hoac co
ban, bi phat tu t6i da hai ndm hodc néu vi
pham nhe thi bi phat tién hodc phat tu toi da 6
thang®. D61 vdi truong hop pham toi tan cong
dac biét nghiém trong cd thé bi phat tu it nhat
1a 05 ndm va nhiéu nhat 1a 10 nam; duoc coi
la hanh vi pham t6i dac biét nghiém trong khi
ton throng co thé 1a vinh vién, gay ra dau kho
dac biét hodc thu doan pham t6i dac biét tan
nhan. Diéu 11 Chuong 3 Phan 2 BLHS Thuy
bién quy dinh vé truong hop nguoi nao c6
géng hodc chuan bi thuc hién mot hanh vi tan
cong nghiém trong hoac khong tiét 19, hoac
ngan chdn mot hanh vi nhw vay thi phai chiu
trach nhiém theo quy dinh tai Chuong 23 vé
cac hanh vi cd géng, chuan bi, am muu va
dong pham.

Nhu vay, BLHS Thuy Dién quy dinh
muc hinh phat d6i véi Téi CYGTT hoac
GTHCSNCK kha nhe so v6i nhiéu qudc gia
khac. Mtic hinh phat cao nhat ma mot nguwoi
c6 thé phai chiu khi pham t0i nay la 10 nam
tu giam. Diéu nay phan anh quan diém nhan
dao trong hé thdong phap luat cua Thuy Dién,
noi ma viéc phuc hoi va tai hoa nhap xa hoi
cua nguroi pham toi duoc dat lén hang dau.
Quy dinh vé hanh vi chudn bi pham toi
ciing khong theo hudng thu hep d6i véi mot
nhom nho hanh vi tdn cong cu thé, va khong
quy dinh trong cung mot diéu luat voi toi
hanh hung.

© Piéu 115 BLHS mau Hoa Ky, https://uscode.house.
gov/browse/ prelim@title18/partl/chapter7&edition=prelim
truy cap ngay 10/2/2025.

2 piéu 5 Chuong 3 Phan 2 BLHS Thuy Dién, https://
www.government.se/government-policy/judicial-system/
the-swedish-criminal-code/, truy cap ngay 30/01/2025.
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3. Kinh nghiém cho Viét Nam

Co thé thdy, tuy vao lich st 1ap phap, doi
hoi ctia xa hoi ma mdi qudc gia quy dinh Téi
CYGTT hoac GTHCSKCNK trong luat hinh
st theo mdt cau tric khic nhau. Bén canh
nhitng han ché, bat dong quan diém, phap
luat hinh su cac quoc gia cling ¢d nhitng vu
diém nhat dinh, c6 gia tri hoc hoi nhu:

Thir nhit, thay thuat ngtt Toi CYGTT hoac
GTHCSKCNK bang thuat ngir “toi cd y gay
ton thuong co thé” d€ phu hop véi thudt ng
chuyén nganh quéc t€, cling nhu thong nhat
v6i thuat nglt chuyén nganh y khoa va phan
mo ta hau qua trong ndi dung diéu luat.

Thir hai, BLHS cac nudc déu khong quy
dinh van dé dinh luong hau qua thiét hai vé
sttc khoe ctia bi hai, mac du viéc xét xir déu
phai dya trén két qua giam dinh ton thuong co
thé. DBiéu nay gitip dam bao tinh 6n dinh cta
luat, vi du nhv BLHS cua Trung Qudc duoc
thong qua tir nam 1979, da trai qua 12 lan stra
d6i nhung ndi dung quy dinh vé Toi CYGTT
hodac GTHCSKCNK khong thay d6i. Viéc quy
dinh d&u hiéu hau qua caa t6i pham cling can
dwoc tinh toadn, quy dinh mot cach khoa hoc
hon, dam bao su cong bang ctia phap luat.

Thir ba, trao thdm quyén cho Toa an, co
quan thyc hién quyén tu phap, giai thich phap
luat khi xét xtt. Giai thich phap luat cd vai tro
quan trong vdi cac hoat dong phép luat vé ca
ly luan va thyc tién, 1am sang t6 vé noi dung
quy dinh, gitp cac chu thé trong xa hoi nhan
thteic mot cach ding dan vé cac quy dinh phap
luat, 1am can c& d€ cac chu thé bao vé quyén
va loi ich hop phap mét cach hiéu qua nhat.
Tuy nhién, ¢ Viét Nam dén Ky hop tht 7 Qudc
hoi khoa XV vita qua méi thong qua Luat T6
chitc Toa an nhan dan trong d6 bd sung cho
Toa an nhiém vu “Gidi thich dp dung phap luit
trong xét xir, gidi quyét vy dn, vu vigc” tai Diéu
3. Quy dinh nay méi chi gidi han ¢ viéc Toa
an giai thich lam r6 vé viéc 4p dung phap luat
ctia minh, gan véi nhitng tinh tiét cu thé cta
vu an dé thuyét phuc nhiing nguoi tham gia
t0 tung va xa hoi, tham quyén nay hep hon so
véi thdm quyén giai thich phap luat. Toa an
giai thich phap luat khi xét xt¢ khong chi co
tdc dung huéng dan, han ché d6i véi cac Toa
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an cap duwdi, ma con dam bao tinh nhat quan
trong viéc ap dung phap luat, phan anh tinh
linh hoat va kha nang phan tng kip thoi véi
nhing thay doi xa hoi va van dé mdi trong
thuc tién phap ly. Do d6, can thiét mo rong
thdm quyén giai thich phép luat cua Toa an
nhung khong dugc vuot qua tham quyén cua
Uy ban Thuong vu Qudc hoi, dong thoi cho
phép Toa an trich dan cac giai thich tién 1&
trong ban an.

Thir tir, mttc hinh phat cua Viét Nam cao
hon rdt nhiéu so v6i cac qudc gia duoc nghién
ctru, thé hién su khit khe ctia xa hoi, mang
tinh tring phat nhiéu hon la ran de, gido duc.
Trong khi d6, xu thé cua thé gidi ndi chung va
Viét Nam ndi riéng la tang tinh nhan dao cua
BLHS, gia tang cac bién phap chuyén hudng,
ap dung tu phap phuc hoi trong qua trinh giai
quyét vu an. Toi CYGTT hoac GTHCSKCNK
la t6i pham néu dwoc ap dung bién phap
chuyén hudng tich cuc, dung nghia, s€ mang
lai nhiéu gia tri nhan van cho cong dong, han
gan va chita lanh khong chi ton thuong thay
dwoc ma ca ton thwong tam ly cho nguoi bi
hai, giam ganh nang cho xa hoi.

Thir nam, d6i twgng thuce thi phap luat trec
ti€p, c6 nguy co cao bi toi pham CYGTT hodc
GTHCSKCNK xam pham nhu Thdm phan,
biéu tra vién, Kiém sat vién... chi duwoc quy
dinh chung tai diém k khoan 1 Diéu 134 “Déi
voi nguroi dang thi hanh cong vu hodc vi ly
do cong vu ctia nan nhan”. Diéu nay chwa thé
hién dugc su quan tam, bao vé dé cac chu thé
nay yén tam thuc thi phap luat. Do d6, c6 thé
tham khao quy dinh ctia BLHS mau Hoa Ky
vé van dé nay.

Thit sdu, vé mat ky thuat lap phap theo quy
dinh BLHS ndm 2015, tai khoan 6 Diéu 134
thu hep pham vi so véi quy dinh tai khoan 2
biéu 14 va khong bién ching voi khoan 1
Diéu 134. Do d6, néu nha lam luat van gitt quy
dinh vé hanh vi chudn bi pham Téi CYGTT
hodc GTHCSKCNK thi nén stra khoan 6 Diéu
134 theo hudng “Nguoi nao chudn bi pham tgi
nay, thi bi phat cdi tao khong giam giir dén 02 nam
hodc phat tu tir 03 thang dén 02 nam”. Theo quan
diém cua tac gia, nén bo quy dinh vé chuan bi
pham Toi CYGTT hodac GTHCSKCNK. BLHS
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cac qudc gia déu quy dinh hanh vi CYGTT
hodac GTHCSKCNK cdu thanh téi pham khi
¢6 hau qua nhat dinh xay ra. Vi du nhu BLHS
Lién bang Nga quy dinh thém tai Diéu 116 Ti
hanh hung va Diéu 116.1 T6i hanh hung do
nguoi dang bi xtt ly hanh chinh hodc ¢6 tién
an vé hanh vi tuwong tu thyc hién 1a cac truong
hop hanh vi bao luc hodc gay dau don vé thé
xac khac nhung khong dan dén hau qua tai
Diéu 115 thi hanh vi pham t6i da phai duoc
thuc hién va gy dau don vé thé xac cho nan
nhan. Trong khi d6, hanh vi chudn bi vi khi,
vat liéu no, hung khi nguy hiém, a-xit nguy
hiém, hoa chat nguy hiém hodc thanh 1ap hoac
tham gia nhom t0i pham chwa gay ra hau qua
ton thuong co thé cling kho chiing minh duwoc
muc dich gay ton thuong co thé.

Két luan

Trong nhitng nam gan day, cung voi
sw phat trién ctia kinh té tinh hinh t0i
pham ndéi chung va t¢i pham CYGTT hodc
GTHCSKCNK ¢6 chiéu hudng gia tang.
bé dap tng yéu cau phong va ddu tranh
phong, chdng tdi pham xam pham dén stic
khoe con nguoi, nuwdc ta da nhiéu lan stra
d6i, hoan thién quy dinh vé Toi CYGTT
hoac GTHCSKCNK trong BLHS. Tuy nhién,
do sy bién dong khong ngung cua xa hoi,
quy dinh vé Toi CYGTT hodac GTHCSKCNK
van ton tai nhing han ché, bat cap can duoc
ti€p tuc nghién ctru dé€ hoan thién./.
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