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Tém tidt: Trén co s6 nghién ctiu néi dung hé thong phdp ludt hinh sy Vigt Nam, bai viét ddnh gid
thuc trang va nhitng vian dé cot 16i vé cau triic dugc thé hién trong B ludt Hinh sy ndam 2015, sita
d6i, bd sung ndm 2017 va ndm 2025 (goi tit la BLHS nam 2015) va cdc dinh hudng tiép tuc hoan
thién phdp ludt, qua do, bao dam tinh thong nhdt, dong bg va kij thuit ldp phdp hinh sy, phin dinh
10 nganh ludt hinh sy vdi cdc nganh ludt khdc trong hé thong phdp ludgt Viét Nam, gép phin thé
ché’héa duong 167, chu truong, chinh sdch cia Dang vé cong tdc ldp phdp hinh sy vd phong ngiva,
chéng toi pham, ddp 1ing doi hoi ciia thuc tién trong diéu kién xdy dung, hoan thién Nha nuéc phdp
quyén xd hoi chii nghia (NNPQXHCN) Viét Nam, ciing nhuw phuc vy yéu ciu phdt trién nhanh, bén
viing ciia dit nudc trong giai doan t6i.
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THE VIETNAMESE CRIMINAL LAW SYSTEM: CURRENT SITUATION
AND ORIENTATIONS FOR FURTHER IMPROVEMENT IN THE COMING PERIOD

Abstract: Based on an examination of the Vietnamese criminal law system, this article
evaluates the current situation and core structural issues reflected in the 2015 Penal Code,
amended and supplemented in 2017 and 2025 (hereinafter referred to as the 2015 Penal Code)
and outlines orientations for its further improvement. The study aims to ensure the consistency,
coherence, and legislative-technical quality of criminal law, as well as to clarify the distinct
boundaries between criminal law and other branches of law within the Vietnamese legal
system. In doing so, it contributes to the institutionalization of the Party’s policies and guidelines
on criminal legislation, crime prevention and control, meeting the demands of practice in the
process of building and perfecting the Socialist rule-of-law state of Vietnam, and serving the
requirements of rapid and sustainable national development in the coming period.
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Pit van de

Trén tinh than trién khai Nghi quyét so
27/NQ-TW ngay 09/11/2022 ctia Ban Chap
hanh Trung wong Dang khoa XIII vé ti€p tuc
xay dung va hoan thiéen NNPQXHCN Viét
Nam trong giai doan mdi; Nghi quyét s6
57-NQ/TW ngay 22/12/2024 ctia B§ Chinh tri
vé dot pha phat trién khoa hoc, cong nghé, d6i
mdi sang tao va chuyén doi s6 qudc gia. Dac
biét, Nghi quyét s6 66-NQ/TW ngay 30/4/2025
cua Bo Chinh tri vé d6i mdi cong tac xay

Da c¢6 nhing nguyén nhan chu yéu va
tryc tiép cua cac khiém khuyét trong hé
thong phéap luat Viét Nam dang duoc quan
tam'!. Tuy nhién, truedc yéu cau moi cua dat
nudc, cing nhw doi hoi cta thuc tién dau
tranh phong ngtra va chong téi pham, lam
tién dé xdy dung Chién lwgc hoan thién hé thong
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Phé Gido su, Tién si, Quyén Hiéu truong Truong Dai
hoc Ludt, Pai hoc Qudc gia Ha N§i

** Thdm phdn, Toa phiic tham, Toa dn nhdn ddan t6i cao
tai Ha Noi

dung va thi hanh phéap luat dap ung yéu cau
phat trién dat nuwdc trong ky nguyén moi da
néu ro “cong tdc xay dung va thi hanh phap
luat 1a dot phd ciia dot phd” trong hoan thién
thé ché phat trién dat nwdc trong ky nguyén
mdi; la mot nhiém vu trong tam cta tién trinh
xay dung va hoan thién NNPQXHCN Viét
Nam ctita Nhan dan, do Nhan dan va vi Nhan
dan, dudi su lanh dao ctia Pang (tiéu muc 2,
muc I - Quan diém chi dao).
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1Vi du nhiing han ch& khiém khuyét nhu: Chwa c6 quan
diém cai cach phap luat dong bo; thiéu mot ly thuyét
vé phép luat phtt hop v6i giai doan hién nay; chua xay
dung dwoc mo hinh phap luat thich hop; tirng dao luat
chwa dwoe dAn dit boi chinh sach cu thé: chwa ndm 1o
chttc néng cta ting nganh luét d€ thé hién chung trong
cac dao luat; chuwa xac dinh dwoc vi tri ctia tiing dao luat
trong hé thoéng cac van ban phap luat;... chua c6 mot
chwong trinh lam luat xac dang; ky thuat 1ap phap con
yéu... Xem: Ngd Huy Cuwong, Gop phiin ban vé cdi cich
phap ludt ¢ Vigt Nam hi¢n nay, Nxb. Tu phap, Ha Noi,
2006, tr. 58-59.
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phap ludt Vigt Nam trong ky nguyén maoi, trong
do c6 nganh ludt hinh sw cing can duwoc ra
soat, hoan thién (cad trong va ngoai). Trén co
sO nay, tac gia phan tich nhitng n6i dung lon
dat ra tir hé thong nay va sy phan anh (thé
hién) qua céc quy dinh cia BLHS nam 2015
hién hanh, trong d6 ¢ mot s6 ton tai nhw vé
cdu trac, vé ky thuat 1ap phéap va tinh thdng
nhat, hiéu lyc phap ly cua vdn ban, ranh gidi
phan dinh cac nganh luat, van dé hiéu luc
tryee ti€p... d€ minh hoa, tir d6 kién nghi cac
dinh hudng tiép tuc hoan thién, dap tng yéu
cau moi trong giai doan toi.

1. C4u trac hé théng phap luat hinh
sy Viét Nam va su thé€ hién trong B luat
Hinh sy

Duéi goc do ly luan vé Nha nwdc va
phap luat, hé thong phap luat nudc Cong
hoa xa hoi cht nghia (CHXHCN) Viét Nam
la tong thé cac quy pham phép luat (QPPL),
cac nguyén tic, dinh huéng va muc dich cta
phép luadt c6 mai lién hé chdt ché, httu co va
thong nhat véi nhau, duoc phan dinh thanh
nhitng nganh luat, cac ché dinh phap luat va
duoc thé hién trong hé thong van ban do co
quan nha nuwdc c6 tham quyén ban hanh theo
nhting hinh thttc, trinh tu thu tuc nhat dinh
dé diéu chinh cac quan hé xa hoi phat sinh
trén lanh tho nudc ta.

H¢ thong phdp ludt hinh sw Viét Nam la mgt
cdu triic hoan chinh bao g6m Phian chung va Phiin
cdc tgi pham cé moi quan hé chat ché, hitu co va
thong nhdt véi nhau tao thanh mot chinh thé
thong nhat la nganh ludt hinh sw, phan dnh moi
lién hé v6i cdc nguyén tic co ban va nhiém vy ciia
phdp ludt hinh su.

Hé thong phap luat hinh su Viét Nam la
mot tiéu cau trac hé thong hoan chinh, ¢6 tinh
logic chat ché va bao gom:

(1) Phiin chung quy dinh cac van dé chung
nhat vé t0i pham, trach nhiém hinh su
(TNHS) va hinh phat, nhiém vu va nguyeén
tic xt ly vé hinh su;

(2) Phiin cic t6i pham quy dinh nhitng dau
hiéu phap ly dinh tdi, dinh khung cta ting
loai t0i pham cu thé, quy dinh muc va loai
hinh phat twong ting véi cac toi pham do.

Phan chung va Phan cic t6i pham c6
mdi quan hé hitu co, chat ché va mat thiét
v6i nhau. Phan chung quy dinh nhitng van
dé chung tao co so cho Phan cac tdi pham
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quy dinh cu thé, vi du: Phan chung xac dinh
nhiém vy bao vé cac quan hé xa hdi nao, thi
Phan cac toi pham quy dinh cac chuong toi
pham twong ting voi cac quan hé xa hdi do,
tao ra co cau cho Phan nay. Hay viéc quy dinh
va phén loai tdi pham trong Phan chung lam
co sO dé€ Phan cac toi pham tién hanh phan
loai tdi pham, nhém toi pham.

Bén canh d6, hai Phan nay ¢ mdi lién hé
chat ché véi cdc nguyén tic co ban (hién nay,
chua dwoc quy dinh trong BLHS, nhung lai
thé hién cac tu tuwong chi dao cho toan bo qua
trinh xay dung, ap dung va giai thich phap
luat hinh sy, truyén tai tw tuwong cua chinh
sach hinh sy dting dan vao trong BLHS, trong
khi Bo luat T6 tung Hinh su (BLTTHS) la luat
hinh thirc, lai c6 quy dinh; véi nhiém vu ciia
phdp ludt hinh sw (dwoc quy dinh 0 tai Diéu 1
BLHS ndam 2015, qua d6 phan anh cac chtc
ndng cua nganh luat hinh su?).

D&i chiéu cdu truc véi sy thé hién trong
BLHS nam 2015 hién hanh cho théy:

(i) Phéan chung, duoc goi 1a Phan tht nhat
- "Nhitng quy dinh chung'®, nén stta thanh
"Phan chung" nhu cach goi cua BLHS nam
1985, BLHS nam 1999 cho khoa hoc; hodac néu
dung twong tng “Nhitng quy dinh chung”
thi Phan cac tdi pham cing la Phan tha hai -
“Nhiing quy dinh vé cac toi pham”;

(ii) Phan cac toi pham, duoc goi la Phan
cdc toi pham;

(iii) Cac nhiém vu ctia BLHS, da c6 dé cap
o biéu 1 BLHS nam 2015;

(iv) Cac nguyén tac co ban hién nay chi
c6 nguyén tac xur ly dwoc lam sau sac trong
khoa hoc luat hinh sy*. Do vay, nén quy dinh
thanh mot Chuong riéng cung véi nhiém vu

2 Ngoai cac chitc ndng da thé hién théng nhét véi cac
nhiém vu cta luat hinh sy nhu chitc nang phong ngtra,
chéng t0i pham; chitc ndng bao vé va chitc ndng gido
duc, thi trong luat hinh sy con thé hién mét s6 chic
nang (tam goi la phu) nhuw: chite nang chi dan, chie nang
thong tin, chirc nang nhan thtec. ..

3 Ngoai ra, can c6 mot diéu khoan giai thich thuat ngt
nhu nhiéu dao luat khéc (Bo luat Dan sy, BO luat Lao
déng, BLTTHS...), tranh viéc B luat khoéng phai T dién
Tugit hoc @€ néu khéi niém t6i pham, khai niém hinh phat...
+Dao Tri Uc, Ludt hinh sw Viét Nam, Quyén 1 - Nhitng vin
dé chung, Nxb. Khoa hoc Xa hoi, Ha N§i, tr. 216-291; Lé
Van Cam, Nhitng vin dé co ban trong khoa hoc ludt hinh
sw - Phin chung (Gido trinh Sau dai hoc), Nxb. Dai hoc
Qudc gia Ha Noi, 2019, tr. 214-225; Nguyén Ngoc Hoa
(chu bién), Gido trinh Lugdt hinh sw Viét Nam, Nxb. Cong
an nhan dan, Ha Noi, 2022, tr. 22-31...
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cta BLHS (vi du, BLHS Lién bang Nga quy
dinh ro tai Chuwong 1°), qua d6, thé hién chinh
sach hinh sy, phap ché xa hoi chu nghia nhan
manh tinh nhan dao, huéng thién, cong b:\?mg,
trach nhiém cd nhan va phap nhan... (hodc
nhu BLTTHS da quy dinh tai Chuong 2).

(v) Phan Diéu khoan thi hanh ¢é 01 diéu
(biéu 426). Tuy nhién, diéu khoan thi hanh
(thuong 1a quy dinh vé hiéu luc thi hanh, diéu
khoan chuyén tiép, bai bo van ban cd...) mang
tinh kij thudt ldp phdp, khong phai la quy pham
diéu chinh hanh vi, khong dat ra t6i pham mai
hay quy dinh hinh phat méi nén khong thuc
phéan ndi dung ciu truc cua BLHS. Néu ¢ tam
B luat rat quan trong, viéc thi hanh thwong co
Nghi quyét ctia Qudc héi ban hanh riéng hodc
khong can tach mot Phan vi khong bao dam
sw can d6i. BLHS nhiéu qudc gia trén thé gioi
nhu Trung Hoa, Lién bang Nga, Thuy Dién...
khong quy dinh (tach riéng) vé Phan nay.

2. Bdo dam nguyeén tac xac dinh th bac
trong hé thdng van ban quy pham phap luat
- vin ban cap dwéi phai phu hgp va khong
dwgc trai v6i vin ban cip trén, hiéu lyc phap
1y duoc sap xép theo trat tu tir cao xudng thip

Néu hiéu theo ly thuyét hé thong, diéu luat
nay khong nhitng liét ké cac van ban QPPL
dwoc sép x€p theo mot trdt tw nhat dinh, ma
con thé hién moi quan hé gitra cac van ban
d6 trong mot hé thdong dong b, thdong nhat
va day chinh 1a bao dam nguyén tic xdc dinh
thir bic - van ban cap dwdi phai phu hop va
khong duoc trai voi van ban cdp trén, cling
nhw hiéu luc phap 1y dwoc sap xép theo trat
tw tir cao xudng thdp, can ctt vao dia vi phap
ly ctia cha thé ban hanh va tinh chét ctia van
ban d6. Diéu 58 Luat Ban hanh van ban QPPL
vé “Ap dung vin bin QPPL” da néu rd nguyén
tac nay.

Tuy nhién, van con c6 nhitng diém mau
thuan nhw sau: Vin ban hwéng din dp dung quy
dinh cua BLHS lai nghiém khic hon so véi BLHS:
An treo ¢6 ban chit phap ly la bién phéap
mién chap hanh hinh phat tu c6 diéu kién,
ap dung cho nguoi bi phat tu khong qua 03
nam, néu co nhan than tét, cd nhiéu tinh tiét
giam nhe va Toa an cho rang khong can thiét
budc ho chap hanh hinh phat tu (Diéu 65).
Hién nay, nhitng van ban huéng dan ap

5 Truong Dai hoc Luat Ha Noi (dich), BLHS Lién bang
Nga, Nxb. Cong an nhan dan, Ha N6i, 2011, tr. 18.

22  Khoa hoc Kiém sat

dung nhu Nghi quyét s6 02/2018/NQ-HDTP
ngay 15/5/2018 cua Hoi dong Tham phan
Toa 4n nhan dan t3i cao huwéng dan ap dung
Diéu 65 cua BLHS vé an treo, c6 hiéu luc thi
hanh ké tir ngay 01/7/2018, dwgc stta doi, bo
sung boi Nghi quyét s6 01/2022/NQ-HDTP
ngay 15/4/2022 cua Hoi dong Tham phan Toa
an nhan dan tdi cao stta doi, bd sung mot sd
diéu caa Nghi quyét s6 02/2018/NQ-HDTP
ngay 15/5/2018 cua Hoi dong Tham phan
Toa 4n nhan dan t3i cao huwéng dan ap dung
Diéu 65 cua BLHS vé an treo (Nghi quyét s6
01/2022/NQ-HDTP), c¢6 hiéu luc thi hanh ké tie
ngay 10/5/2022, nhung noi dung c6 quy dinh
huéng dan nghiém khac hon. Vi du: Diéu 65
BLHS c6 mot diéu kién - nguoi pham toi co
nhiéu tinh tiét gidm nhe TNHS nhung Nghi
quyét lai quy dinh (bat budc) cé tir 02 tinh tiét
giam nhe TNHS tro 1én, trong do cé it nhat 01
tinh tiét giam nhe TNHS quy dinh tai khoan 1
Diéu 51 va khong co tinh tiét tang ngng TNHS
quy dinh tgi khoan 1 Diéu 52 cua BLHS... Va
nhiéu vi du khdc, cdc Nghi quyét huéng dan
ap dung thong nhat phap luat hinh su.

3. Ranh gidi gitta nganh luat hinh sy va
nganh luat hanh chinh phai dugc r6 rang,
phin dinh quan hé phap luat hinh su va
quan hé phap luat hanh chinh

Ranh gioi gitta hai nganh luat nay phai
dwoc phin dinh rd rang d€ tranh hinh sy hoa
cac vi pham hanh chinh, cting nhu khong
b6 lot tdi pham; ton trong nguyén tac phap
quyén, bao vé cac quyén con nguoi, quyén
cong dan, cling nhu tao s minh bach, dan
cht, thong nhdt va nang cao hiéu qua quan
ly xa hoi. Tuy nhién, soi chiéu hai hé thong
phép luat hinh sy va phap luat hanh chinh
cho thay:

(1) Co s¢ cuia TNHS: Khoan 1 Biéu 2 BLHS
nam 2015 quy dinh “Chi nguoi nao pham mot
toi da duoc...” la dé cap dén viéc chu thé da
thwce hién hanh vi dwgc mo ta tai mot diéu luat
cu thé nhu hanh vi giét nguoi, cudp tai san...
va la hanh vi da thoa man dau hiéu cua cau
thanh t6i pham quy dinh trong BLHS nam
2015 theo tiing loai tdi danh. Diéu nay cd
nghia, “hanh vi nguy hiém cho xd hoi” la van
dé goc, la co so cua TNHS, nhung trong mdi
teong quan ndi tai, van con mot s§ truong
hop khi nha lam luat st dung dau hiéu nhan
than - “da bi viéc xi¢ lyj hanh chinh”, “da bj viéc
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xte Iy ky ludgt” hay “da bi két an” la dau hiéu
dinh t0i thi nén nghién ctru bo di dau hiéu
nay®. O day, toi pham 1a mot sy kién phép 1y
lam phat sinh quan hé phap luat hinh su. Vi
vay, khi t¢i pham xady ra nhung chua bi phat
hién hodc da bi phat hién nhung chwa xac
dinh dugc nguwoi pham t6i thi quan hé phap
luat hinh sy van ton tai. Nguyén tac truy cttu
TNHS dwa trén hanh vi va quy dinh co so ctia
TNHS phai dya trén hanh vi, khong thé 1dy sw
“thiéu hut” vé hanh vi ma c6 thé cong thém
dac diém nhan than, va khong thé c cong hai
Ian hanh chinh lai bf?mg mot [an hinh sy’ (mikc
do hinh sw la hinh sw, mirc do hanh chinh la hanh
chinh, quan hé phdp ludt hinh sw va quan hé phap
lugt hanh chinh la khdc nhau), so sanh nhu sau:

Trueong hop 1: A dap ung diéu kién chu
thé ctia tdi pham, c6 hanh vi trom Cép tai san
tri gia 2.000.000 dong, bi xtr ly hinh su;

Treong hop 2: A dap ting diéu kién chu thé
cta toi pham, cé hanh vi trom cép tai san tri
gia 100.000 dong, bi xtr ly hanh chinh®. Ngoai
ra, khoan 1 Diéu 6 Luat Xt ly vi pham hanh
chinh ndm 2012, sita d6i, bd sung nam 2020
quy dinh thoi hiéu x¢ phat vi pham hanh
chinh 1a 01 nam; trong thoi gian nay, néu A
lai trom cép tai san gia tri 100.000 dong, A bi
xtt ly hinh sw...°.

6 O day, tac gia hoan toan tan thanh quan diém caa
GS.TS. Nguyén Ngoc Hoa, viéc quy dinh nhw vay la trai
véi nguyén tic hanh vi. Trong luét hinh sy, ddc diém
nhan than xau khong cé y nghia quyét dinh hanh vi tro
thanh hanh vi pham t6i ma chi c6 y nghia lam tang muttc
hinh phat cho nguoi thuc hién hanh vi pham t6i d€ bao
dam cho hinh phat dat dwoc muc dich. Vi vay, nghién
ctru, ra soat dé loai bd ddu hiéu nhan than xau 1a dau
hiéu dinh t6i danh trong BLHS. Nguyén Ngoc Hoa (chu
bién), Sira d6i BLHS: Nhitng nhin thitc ciin thay doi, Nxb.
Tu phép, Ha Noi, 2015, tr. 152-154.

7 Quan diém ctia Kuznhesova N.Ph. cho rang, giéhg nhu
cau ngan nglt ctia Nga: “Mgt trim con meo khong thé’ mdc
nhién tré thanh con h¢”, ddéng nhét tinh nguy hiém cho xa
héi ctia nhiéu hanh vi vi pham hanh chinh qua mot phép
cong la trai véiban chat ctia toi pham. Nguyén Canh Hop,
“Pinh kién hanh chinh trong luat hinh sy Viét Nam”, Tap
chi Nghién civu 1dp phdp, s6 16/2021, tr. 7-15.

8 Piém a khoan 1 Diéu 15 - Vi pham quy dinh vé gay thiét
hai dén tai san ctia t8 chirc, ca nhan khac trong Nghi dinh
sO 144/2021/ND-CP ngay 31/12/2021 ctia Chinh pht quy
dinh xtt phat vi pham hanh vi trong linh vitc an ninh trat
tw, an toan xa hoi; phong, chdng té nan xa hoi; phong chay,
chita chdy; cttu nan, cttu hd; phong, chdng bao luc gia dinh.
° Néu so sanh, tach riéng trong ting truong hop (khéng
¢6 quy dinh thém dau hiéu khéc) thi vi du nay déu chua
lam phat sinh quan hé phap luat hinh sy va chwa thoa
man co s& cua TNHS.
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(2) Khong thé cung la ddu hi¢u dinh toi, nhung
ddu higu “xir Iy hanh chinh” lgi nghiém khic hon
ddu hiéu “da bi két an” (tién an nhe hon tién sy):
biéu 165 BLHS nam 2015 vé ti xam pham
quyén binh dang giéi quy dinh: “Nguoi nao
vi ly do giéi ma thyec hién hanh vi dwéi bat
ky hinh thitc nao can tro nguwoi khac tham gia
hoat dong trong cac linh vic chinh tri, kinh
t€, lao dong, gidao duc va dao tao, khoa hoc
va cong nghg, van hda, thong tin, thé duc, thé
thao, y t&, da bi xi Iy ky ludt hodc xi phat vi pham
hanh chinh vé hanh vi nay ma con vi pham, thi
bi phat...” tai khoan 1 - da bi xtt ly ky luat hodc
da bi xtt ly hanh chinh nhung khong quy dinh
da bi két 4n vé tdi nay dan dén “néu da bi két
an” - ndng hon lai khong bi xt ly néu chu thé
¢ hanh vi trén.

(3) “Goc” cua hai trwong hop la khic nhau
nhuwng viéc xw lyj hanh chinh lai ¢6 mirc do ning
hon viéc xir lyj hinh s

Treong hop 1: A ddp tng diéu kién cha
thé ctia toi pham, c6 hanh vi trom Cép tai san
tri gia 100.000 dong, bi viéc xtr ly hanh chinh
(da néu) va thoi hiéu xt¢ phat vi pham hanh
chinh la 01 ndm; trong thoi gian nay, A lai
trom cap tai san gia tri 100.000 dong = A bi xtr
ly hinh sy (goc vi pham & mtrc d6 hanh chinh);

Truong hop 2: A dap tGng diéu kién chu
thé cua toi pham, ¢6 hanh vi trom Cép tai san
tri gia 2.000.000 dong, c6 du diéu kién mién
hinh phat (Diéu 59) va sau d6 “khong bi coi la
co dn tich” (khoan 2 Biéu 69 BLHS nam 2015),
tiép tuc trdm cap 1.999.000 dong > A khong
pham t5i va khong bi xtt ly hinh sw (g6c vi
pham ¢ mttc do hinh sw).

4. Mot s6 quy pham phap luit mang tinh
tuy nghi (lwa chon) cin quy dinh chit chg,
tranh lam dung

Trong BLHS nam 2015, con c¢6 nhitng quy
dinh mang tinh lwa chon, mot mat, nhitng quy
dinh nay thé hién chinh sach hinh sy nhan
dao, nhan van va hudng thién, tao co quan,
nguoi c6 thim quyeén ap dung linh hoat va
phan hoa t6i pham, TNHS. Nhung mat khac,
ciing dé bi loi dung, lam dung d€ tiéu cuc, vu
loi hodc tham nhiing, chwa ddp Gng yéu cau
dau tranh phong ngtra va chdng toi pham,
gido duc, cai tao ngroi pham tdi, huong thién
nhu: Diéu 29 quy dinh vé mién TNHS; Diéu 54
quy dinh vé quyét dinh hinh phat dwéi muc
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thap nhat cua khung hinh phat dwoc ap dung;
Diéu 59 quy dinh vé mién hinh phat... Vi dy,
mién TNHS phan 4nh nguyén tic nhan dao,
chinh sach phan hoa, qua do6 lai phan anh
tinh hudng thién trong viéc xtt ly nguroi pham
t0i, coi trong sw boi thuwong thiét hai, an nan
héi cai ctia ho, ding lai dung lic, va cling ¢
nhitng treong hop xem hanh vi cua ho da
khong con nguy hiém cho xa hoi nhung van
dung khéng dtng dé bo lot nhung lai 1a k& ho
néu khong chirng minh duoc, tranh viéc boi
thuong nén mién TNHS. Hoic ngroi dwoc
mién TNHS khéng phai chiu cac hdu qud phdp
1y bat lgi cua viéc pham t0i nén tinh cudng ché
vé hinh su la khong co, trong khi hanh vi ctia
nguoi nay da cau thanh toi pham va khong
dugc boi thuong thiét hai theo quy dinh nén
can quy dinh bo sung, vi du, bi dp dung mot
trong cic bién phdp tw phdp, d€ phan biét voi
nguroi pham tdi phai chiu TNHS...

5. Tuan thu ky thuat lap phap hinh sy,
tinh thong nhit, dong b trong ndi tai BO
luat Hinh sw va giita Bo luat Hinh sy véi
nhiéu dao luat khac

Vé nguyén tic, chat luong cta Bo luat chi
c6 v nghia thuc tién khi noi dung duoc ky
thuat lap phap vé hinh thitc hay con duoc
goi la ky thuat van ban truyén tai, thé hién
chinh xac, 0 rang va dé hiéu, d€ bao dam
duoc nhan thiee dung va thong nhat, tir d6
gop phan nang cao hiéu qua ap dung Bo luat
(Hinh sw)". Bén canh ky thuat n¢i dung, hé
thong phap ludt hinh sy can bao dam tinh
du bao va ky thuat 1ap phap, tinh théng nhat
trén cac binh dién (thong nhat trong noi tai
BLHS - Phan chung va Phan chung, Phan
chung va Phan cac ti pham; thong nhat cap
dd gitva BLHS v6i Hién phap; thong nhat
luat néi dung va luat hinh thttc - gitta BLHS
va BLTTHS; thong nhat gitta BLHS vdi cac
Luat chuyén nganh hay gitta BLHS va van
ban hudéng dan thi hanh ap dung).

(1) Chwa thong nhat vé kij thudt ldp phdp va
thong nhat ni tai cua BLHS:

- Diéu 1 BLHS nam 2015 vé cac nhiém vu
cua BLHS da duoc thé hién rd v6i nhing

1 Nguyén Ngoc Hoa (cht nhiém) (2023), Béo cdo tong
hop dé tai: Kij thudt ldp phdp 6 Viét Nam hi¢n nay - Ly ludn,
thue trang va gidi phdp, Dé tai nghién ctu khoa hoc cap
B0, Bo Tw phap, Ha Ngi, tr. 3.

24  Khoa hoc Kiém sat

quan hé xa hoi dugc BLHS xac lap, bao vé
duwoc néu, nhung can bao dam tinh thdng
nhat voi cac quan hé xa hoi bi t6i pham xam
hai hodc de doa xam hai néu tai Diéu 8. Diéu 1
néu: “... chu quyén quoc gia, an ninh ciia dit nudc,
bdo vé ché’d¢ xa hoi chii nghia, quyén con nguoi,
quyén cong dan, bdo vé quyén binh ding giita dong
bao cdc din tdc, bdao vé loi ich cia Nha nwedc, t6
chirc, bdo v¢ trit tw phdp lugt...”, nhung Diéu 8
lai néu: “... dgc ldp, chu quyén, thong nhit, toan
ven lanh tho T6 qudc, xdm pham ché’dg chinh tri,
ché’dg kinh té, nén van hoa, quoc phong, an ninh,
trat tw, an toan xa hoi, quyén, loi ich hop phdp cua
t6’ chikc, xdm pham quyén con nguoi, quyén, lpi
ich hop phép cua cong dan, xam pham nhirng linh
vwee khdc ciia trdt tie phap ludt xa hoi chi nghia...”.
Ngoai ra, chwra bao quat cac chwong toi pham,
néu thiéu khach thé “hoa binh va an ninh ciia
nhan logi”"" quy dinh tai Chwong XXVI BLHS
nam 2015.

- Diéu 8 BLHS nam 2015 vé khai niém toi
pham da thé hién quan diém phap nhan la
chu thé caa toi pham, thi can néu ro: Co tji
pham do cd nhin thwc hién (i) va cé toi pham do
phdp nhan (thwong mai) thwc hién (ii), te do,
viéc xay dung, soan thao tiép cac ndi dung
lién quan dén tdi pham phai twong thich.
Vi du: C6 dinh nghia t6i pham do cd nhan
(nguoi) thuce hién, c6 dinh nghia t6i pham do
phap nhan thwong mai thue hién'? hodc theo
khoan 2 Diéu 8 BLHS nam 2015: “Nhing
hanh vi tuy c6 ddu hiéu cua toi pham... thi
khong phdi la toi pham va dwogc xtt Iy bang cac
bién phap khac”, cé sy mau thuan trong dung
ttr va chua 10 bién phap khac la bién phap xt
ly hanh chinh hoac ky luat;

- Diéu 13 BLHS nam 2015 stta tén goi
thanh “Pham tpi do diung rwou, bia hodc chdt
kich thich manh khic” so véi BLHS nam 1999
dé hiéu [am (pham toi do cho la do ruou,
bia... - nguyén nhan), trong khi ndi dung cua

"Lé Van Cam, Gido trinh Sau dgi hoc: Nhitng vin dé co
ban trong khoa hoc ludt hinh sy (Phiin chung), Nxb. Pai hoc
Qudc gia Ha Noi, 2019, tr. 719.

2 Piéu 76 BLHS nam 2015 néu céc t6i danh lién quan
dén phap nhan thwong mai phai chiu TNHS nhung céc
toi danh ma phép nhan phai chiu TNHS, néu c6, déu
khéng xam pham dén “doc 1ap, chu quyén, thong nhét,
toan ven lanh thd T6 qudc” nén viéc ghép chung vao
cung mot khoan la chua chinh xac khi t6i pham do ca
nhan va t6i pham do phap nhan thwong mai thiec hién.
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Diéu 14 BLHS nam 1999 da dung la Pham tji
trong tinh trang say do sw dung rwou hodc chat
kich thich manh khdc. Truede khi say ruou hoac
dung chat kich thich manh khac, nguoi nay
la ngwoi binh thwong, c6 nang liwc TNHS, ho
tie ddt minh vao trong tinh trang do, nén ho
phai chiu TNHS. Do d6, chi can dung “Pham
toi trong tinh trang say/tw say”;

- biéu 32 BLHS nam 2015 néu cac hinh
phat d6i v6i nguoi pham toi khong ¢6 én treo
va tai khoan 3 néu: “D&i véi mdi toi pham,
nguoi pham toi chi bi 4p dung moét hinh phat
chinh va c6 thé bi ap dung mot hodc mot sd
hinh phat b sung”. Tuy nhién, ban chat phap
ly ctia &n treo la bién phdp mién chap hanh hinh
phat tu ¢o diéu kién'®. Khoan 3 Diéu 65 lai quy
dinh: “Toa &n c6 thé quyét dinh ap dung doi
vOi nguoi dugc huong an treo hinh phat b'sung
néu trong diéu luat ap dung...”; hodc Diéu 33
BLHS nam 2015 vé cac hinh phat d6i véi phap
nhan thwong mai pham tdi lai “lac 1ong” trong
cac muc, phan lién quan dén cac hinh phat
déi véi nguoi pham tdi, trong khi lai c6 mot
Chuong XI - Nhing quy dinh d6i véi phap
nhan thuong mai pham t6i; sau d6, biéu 78
BLHS nam 2015 quy dinh: “Pinh chi hoat dong
6 thoi han... ma phdp nhan thwong mai pham
t0i gay thiét hai dén tinh mang... va hau qua
gay ra c6 kha nang khac phuc trén thuc t&” 1a
chua chinh xac vi néu gay thiét hai dén tinh
mang con nguoi thi khong thé khac phuc duoc.
Do d¢, nén stra theo hwdng chi cé cac hau qua
gay thiet hai (trtx gdy thiét hai vé tinh mang) cd
kha ning khac phuc trén thuec té...

(2) Ngoai ra, chiea thong nhdt giita ludt ngi
dung va ludt hinh thitc, vi dy nhw BLTTHS phai
bdo dam thong nhit véi BLHS:

BLTTHS ndam 2015 hién hanh quy dinh
thAim quyén mién TNHS thudc vé Co quan
diéu tra, Vién kiém sat va Toa an khi ¢ can
c d€ mién TNHS, trong d6, Co quan diéu tra
va Vién kiém sat ra quyét dinh dinh chi diéu
tra, dinh chi vu an khi c6 can c¢ mién TNHS.
Tuy nhién, téc gid cho rang, can cd su thdng
nhat gitta chinh cac quy dinh cia BLTTHS khi
diéu chinh van dé nay nhu sau:

3 Nghi quyét s6 02/2018/NQ-HDTP ngay 15/5/2018 cua
Ho6i dong Tham phéan Toa 4n nhan dan t6i cao huéng
dan 4p dung Diéu 65 BLHS vé an treo va Nghi quyét s&
01/2022/NQ-HDTP.
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Co quan
diéu tra

Vién kiém sat

Toa an

Co quan
diéu tra ra
quyét dinh
dinh  chi
diéu tra
trong nhiing
treong hop:
a) C6 moét
trong nhiing
can ct quy
dinh  tai
bieu 16
hodc Diéu

Vién kiém sat
ra quyét dinh
khong truy to
va dinh chi vu
an khi ¢c6 mot
trong nhitng
can cit quy
dinh... tai Diéu
16 hodc Diéu 29
va khoan 2 Diéu
91 cua BLHS
(khoan 1 biéu
248 BLTTHS)

Trong nhiing
treong hop sau
day, Hoi dong
xét xt phai
tuyén bd tra ty
do ngay tai
phiéntoachobi
cdodangbitam
giam, néu ho
khong bi tam
giam vé mot toi
phamkhac:...2. B
cdo dwoc mién
TNHShodcmién
hinh phat (Diéu
328 BLTTHS)

Néu xét thay
c6 mot trong

nhitng cdn ctt...
quy dinh tai
Diéu 16 hodc
Dieu 29 wva
khoan 2 Diéu 91
cta BLHS, thi
Vién kiém sat
rut quyét dinh
truy t6 trudc
khi m¢ phién
toa va dé nghi
Toaandinh chi
vuan (Diéu285
BLTTHS)

Bang thong ké nay cho thdy ngay trong
BLTTHS quy dinh con chua théng nhat. Do
vay, truong hop néu bi can duoc mién TNHS
0 giai doan diéu tra, truy t& ma khong thudc cic
trwong hop quy dinh tai Diéu 16, Diéu 29 va
khoan 2 Biéu 91 BLHS (vi BLHS nam 2015 con
quy dinh mét s6 truong hop khac ngoai cac
treong hop nay nhu khoan 4 biéu 110 - Toi
gian diép; khoan 4 Diéu 247 - Téi trong cay
thudc phién, cay cdca, cay can sa hodc cac loai
cay khac c6 chira chat ma tuy; doan 2 khoan 7
biéu 364 - Toi dua hoéi 15...), thi Co quan
diéu tra hay Vién kiém sat c6 duoc ra quyét
dinh dinh chi diéu tra hay dinh chi vu an dé
4p dung mién TNHS hay khong... Cho nén,
van dé nay can duoc tiép tuc hoan thién trong
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29 va
khoan 2
biéu 91
cua BLHS
(diéfm a
khoan 1
biéu 230
BLTTHS)

Toa an cdp
phtic thdm co
quyeén stra ban
an so tham nhw
sau: a) Mién
TNHS hoac
mién hinh
phat cho bi
cdo... (biéu 357
BLTTHS)
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BLTTHS theo hudng th6'ng nhat: Khi thugc mot
trong cdc trw(mg h(rp mien TNHS do BLHS quy
dinh d€ bao quat cac trueong hop mién TNHS
dé khong bo sét cac truong hop.

(3) Hodc BLHS quy dinh chua thé cua t6i
pham ngoai cad nhan con c6 “phap nhan thuwong
mai”, nhung BLTTHS lai quy dinh thu tuc t6
tung truy. cteu TNHS d6i véi “phap nhan”* (vé
nguyen tac, luat hinh thitc phai tuan thu theo
luat ndi dung), twong tu, nhiéu ndi dung khac
cting chuwa duoc day du, thong nhat.

6. Bo luat Hinh sy Viét Nam phai @ng
pho kip thoi trude cic hanh vi nguy hi€ém
cho xa h¢i mdi, c6 tinh chat phi truyén thong
va qua trinh toan ciu héa

(1) Hé thong QPPL trong ndi tai cia BLHS
phai bao dam tinh du bao, tng pho kip thoi
véi cac hién twong, hanh vi nguy hiém cho
xa hoi moi, c6 tinh chat phi truyén thong,
dwdi tdc dong ctia cudc Cach mang Cong
nghiép 4.0 va qua trinh toan cau hda nhu:
Toi pham tri tué nhan tao (AI)', thiec hién toi
pham trén khong gian mang, tai san ao...),
cting nhu mii nhon ctia cac qudc gia xtt 1y toi
pham phi truyén thong (khing bd, rira tién,
toi pham vé mdi trueong...)', dén van dé moi

4 Chuong XXIX - Thu tuc t6 tung truy cttu TNHS phap
nhan trong BLTTHS.

15 Cach mang cong nghiép 4.0 da kéo theo nhiéu tac déng
tich ciee va tiéu cuee, trong d6 cé viéc stt dung tri tué nhan
tao d€ pham t0i, vi vay, hé thong phap luat hinh sw c6 sw
stta d6i, bo sung d€ thich ting. Su phat trién ctia Dt liéu
16n (Big-Data) cling xuat hién méi lo ngai vé quan ly, bao
mat thong tin, hé thong nhan dién khuén mét cé thé bi
lam dung vi pham quyén riéng tu, xdm pham an ninh
mang, an ninh qudc gia, khiing bd... Nén kinh t& chia sé
(Sharing economy) dét ra thach thic ki€m soét viéc minh
bach vé thong tin; quan ly giao dich dién t, thanh toan
quéc t& nhung no ciing la nguyén nhan phat sinh toi
pham trat tw quan ly kinh t&, rira tién...

16 Maxim DOBRINOIU, “The influence of Artificial
Intelligence on Criminal liability”, Lex ET Scientia
International Journal, No. 1/2019, p. 25; Thomas C. King,
Nikita Aggarwal Mariarosaria Taddeo, Luciano Floridi,
“Artificial Intelligence Crime, An Interdisciplinary
Analysis of Foreseeable Threats and Solutions”, Science
and Engineerinng Ethics, 2020, p. 91.

7 Piéu 303 vé toi gay roi trat tw cong cong da bd sung
treong hop vi pham cac quy tic tng xtt trén khong gian
mang. B6 sung vao khach th€ bi t6i pham xam hai la “an
ninh mang” tai Diéu 8, ciing nhu b6 sung thém truong
hop lam nhuc, vu khéng nguoi khéc... duge thwe hién
trén khong gian mang. Ngay 25-26/10/2025, tai Ha Noi
da dién ra L& mé ky Cong wdc cua Lién hop qudc vé
chéng t6i pham mang véi chu dé “Chéng tdi pham
mang - Chia sé trach nhiém - Hudng t6i teong lai”.

18 Nghi quyét s6 147/NQ-CP ngay 22/5/2025 ctua Chinh
phttban hanh Chién lugc tong thé quéc gia phong ngtra,
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nhu “thi truong toi pham”" dwoc phat trién
tir pham t0i ¢ t6 chtc..., nhat la trong viéc
sta doi “Chién lirgc quoc gia phong, chong tgi
pham” (theo Quyét dinh s6 623/QD-TTg ngay
14/4/2016 ctia Tha twdng Chinh pha, stta doi
nam 2021) va stra d6i BLHS nam 2015 thich
tng voi bdi canh toan cau hda, dua van dé
phong, chong “thi trwong toi pham” trong
Chién luoc nay.

(2) Toan b cac QPPL cua BLHS, dacbiét la
Phan cac toi pham, nhat 1a d6i véi ti pham co
tinh phi truyén thong (hanh vi nguy hiém cho
xa hoi co phuong thirc mang tinh chat xuyén
qudc gla stt dung tién by ctia khoa hoc - cong
nghe) van thiéu vang “tinh cong nghé” hay

“str dung tri tué nhan tao - AI d€ pham t4i"”%...

(3) Van dé anh huong caa luat quoc t€ dén
luat hinh sy ngay cang rd nét khi tinh quoc té’
cua tgi pham ngay cang hién httu doi hoi cé
sw hop tac qudc t& dé dau tranh, phong ngtra
va chong tdi pham qudc té, tir d6 dat ra cac
doi hoi trén cac binh dién vé van dé noi luat
hoa cac cong uwdc va diéu wdc quoc t€ (ma
BLHS ndam 2015 chtuing ta da tieng lam)... Vi
du: BLHS ndm 2015 chwa quy dinh khach thé
can bao vé la “khong gian mang”?, trong khi
co soO thuc hién diéu nay 1a hang loat cac van
ban cta Dang, Nha nudc, Chinh phu va b,
nganh...2. Hay BLHS ndm 2015 chwra m¢ rong

tng pho voi cac de doa an ninh phi truyén thong dén
nam 2030, tAm nhin dén nam 2045. Chién lwoc dé ra 08
nhiém vy, giai phap trong tdm can thuc hién, trong dé
6 giai phép thit hai rt quan trong: Hoan thién hé théng
chinh séch, phép luét lién quan dén phong ngtra, ting
pho véi cac de doa an ninh phi truyén thong.

¥ Ngbd Huy Cuong, “Tdi pham c¢6 t& chitc xuyén qudc
gia, thi treong toi pham va TNHS cua phap nhan: Ba
vén dé 1on phai quan tam khi xay dung BLHS”, Tap chi
Nghién civu Idp phdp, s610(5)/2017, tr. 35; Lindsay Farmer,
“The ‘Market’ in Criminal Law Theory”, Modern Law
Review, 2021, doi: 10.1111/1468-2230.12687, p. 438.

% Matilda Claussén-Karlsson, Artificial Intelligence and
the External Element of the Crime: An Analysis of the Liability
Problem, JU101A, Final Thesis for the Law Program,
Second Cycle, 2017; Thomas C. King, Nikita Aggarwal,
Mariarosaria Taddeo, Luciano Floridi, TIdd.

! Hién nay, song song vdi viéc cac hacker tai nang, don
ddc dang ton tai, rui ro vé khong gian mang ngay cang
phé bién va dang quan tdim duoc tao ra boi cac cd nhan
tai ndng trong cac t6 chuitc tdi pham. Chung ¢ ca ngan
sach hoat dong va nghién cttu, nhan sy, vuot trdéi hon
han kha néng phong vé ctia cac muc tiéu ma chiing
hwéng téi... Klaus Schwab, Dinh hinh cudc Cich mang
cong nghigp lin thir ti (Nguyén Van, Thanh Thép dich),
Nxb. Thé gidi, Ha Noi, 2018, tr. 246.

2 Chi thi s6 16/CT-TTg ngay 04/5/2017 ctia Thu tuéng
Chinh phu vé viéc tdng cwong ndng luc tiép can cudc
Cach mang céng nghiép lan tht tw; Nghi quyét s6
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thém pham vi chiu TNHS cua phap nhan d6i
v6i mot sO toi danh ddp tng yéu cau cac diéu
wéc qudc t€ ma Viét Nam la thanh vién, nhu
tai diém h khoan 1 Diéu 2 Luat Phong, chong
tham nhling nam 2018, sta d6i, b6 sung nam
2020 quy dinh “duwa hoi 1§ diwegc thiwc hién boi
nguwoi ¢6 chirc vu, quyén han dé giai quyét cong
viéc ciia co quan, t6 chire, don vi hodc dia phwong
minh (trong do cd cic phdp nhin kinh té) la hanh
vi tham nhiing”. Vi vay, néu khong quy dinh
TNHS ctia phap nhan d6i véi toi dwa héilo va
toi nhan hoi 16 thi chwa dap tng duoc yéu cau
ddu tranh phong, chéng tham nhiing, cac cam
két trong cac diéu wdc qudc t&€ ma Viét Nam
la thanh vién.

7. Tén chuong cac toi pham va tén toi
danh phai tuan tha nguyén tac chung, mot
s6 t0i danh chwa bao dam ky thuat 1ap phap
nén kho ap dung

(1) Tén chmrng cdc tgi pham trong BLHS chuea
tudn thii nguyén tdc chung (theo khich thé' chung
hay d6i twong tdc dong hay theo chii thé)

Phéan th hai - Cac t0i pham, BLHS nam
2015 quy dinh theo khach thé chung (hodc
ddi twong tac dong) bi tdi pham xam pham
dén (twong ting la cac ché dinh): Chuong XIII
- Céc t0i xam pham an ninh quoc gia;, Chuong
XIV - Cac t6i xam pham tinh mang, sitc khoe,
danh dw, nhdn phim ciia con nguwoi; Chuong XV
- Céc toi xam pham quyeén ty do cua con nguoi,
quyén tw do, din chii cuia cong din; Chuwong XVI
- Céc t6i xam pham s6 hitu... Tuy nhién, van
con mot sO tén goi ctia cac chl:romg chua tuan
tha cach tiép can nay, vi du: Chuong XIX -
Céc toi pham vé moi trwong; Chuong XX - Cac
toi pham veé ma tiy; Chuong XXIII - Céc toi
pham vé chitc vy... Do d6, can stra d6i nham
bao dam tinh thong nhat, dong b, vi du stra
thanh Chuong XIX - “Cdc tgi xam pham trdt tw
quan 1y ctia Nha nwéc vé moi truong”; Chuwong
XX - Céac tdi xam pham trat tu quan ly ctia Nha
nudc vé chat ma tity”; Chwong XXIII - “Cic tdi
xdm pham chiec trich, quyén han cia nguwoi cé
chiec vu, quyén han”.

(2) Tén toi danh trong nhiéu chmmg clia
BLHS nam 2015 chwa thdt chinh xdic, cing nhw
sdp xép chiea khoa hoc

- Tén toi danh chua o y, nhu Diéu 316

29-NQ/TW ngay 25/7/2018 ctia B6 Chinh tri vé chién luoc
bao vé T6 quéc trén khéng gian mang va Nghi quyét
s6 30-NQ/TW ngay 25/7/2018 ctia B6 Chinh tri vé Chién
luwgc An ninh mang qudc gia; Nghi quyét s6 52-NQ/TW
ngay 27/9/2019 ctia B6 Chinh tri vé mot s6 chu truong,
chinh sach chu dong tham gia cuoc Cach mang cong
nghiép lan tha tu...
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Ve t0i phd thai trdi phép, nhung ndi dung diéu
luat xt ly nguoi ¢d hanh vi thiee hién viéc pha
thai cho ngwoi khac khong dwoc co quan co
thdm quyén cho phép gay thiét hai cho tinh
mang hodc gay thiét hai nghiém trong cho sttc
khoe ctia nguoi di pha thai (chit khong phai la
ngroi di pha thai), nén stra thanh t4i pha thai
trai phép cho nguoi khic. Hoac Diéu 374 vé
toi bttc cung, quy dinh ngwoi nao trong hoat
dong td tung ma st dung tha doan trai phap
luat ép budc nguoi bi 1ay 101 khai, nguwoi bi hoi
cung phai khai ra thong tin lién quan dén vu
an, vu viéc... Tuy nhién, toi btrc cung am chi
viéc birc cung ddi vdi bi can (néu bi btrc cung
- hoi cung bi can, DBiéu 183 BLTTHS), trong
khi ndi dung diéu luat con quy dinh ca viéc
ép budc nguoi bi 1dy 10i khai qua tht doan trai
phap luat (nguoi bi 1y 10i khai - néu bi birc 10
khai bao gom bi hai, nguoi lam ching, duong
sw...), nén dé bao quat stra thanh T¢i birc cung,
biec 101 khai.

- biéu 314 vé toi pha thai trdi phép,
biéu 329 vé tdi mua dam nguoi dudi 18
tudi... nén chuyén vé Chuong XIII - Cic tgi
xdm pham tinh mang, sirc khoe, nhin phim, danh
dw ctia con ngueoi maéi chinh xac...

(3) Kij thudt ldp phdp chiea chudn nén dan dén
kho dp dung. Hién nay, trong cau thanh cta
nhiéu tdi danh trong Chuong XX - Cac toi xam
pham an toan cong Céng va trat tu cong cong
dang gap phai veong mac khi cac nha lam luat
chua két hop trtr&mg hop dBng thoi gay thiét
hai vé tinh mang, sttc khoe va tai san va “vénh”
muc do gay thiét hai thi x ly thé nao®. Chang
han, Biéu 260 - T6i vi pham quy dinh vé tham
gia giao thong duong bd quy dinh: “1. Nguroi
nao tham gia giao thong dwong bd ma vi pham quy
dinh vé an toan giao thong dwong b gdy thiét hai
cho nguoi khdc thudc mgt trong cdc trieong hop sau
day...: a) Lam chét nguoi; b) Gdy thwong tich hodc
gy ton hai cho sikc khée ciia 01 nguwoi ma ty I¢ ton
thirong co thé'61% tro 1én; c¢) Gy thwong tich hodc
QAy ton hai cho sitc khoe cua 02 nguoi tré 1én ma
téng ty 1¢ ton thwong co thé cia nhitng ngueoi nay
tir 61% dén 121%; d) Gay thi¢t hai vé tai san tir
200.000.000 déng dén dwdi 1.000.000.000 dong...” .
Vi du, mot nguoi lai xe 6 t6 vi pham quy dinh
vé an toan giao thong duong bo gay thiét hai
veé tai san tir 200.000.000 dong, bi x ly hinh
s vé toi danh nay (diém d khoan 1), nhung

» Dang Dinh Thai (2024), Viedng mic, bit cdp trong quy
dinh vé t6i vi pham quy dinh vé tham gia giao thong dirong
bg, https://tapchitoaan.vn/vuong-mac-bat-cap-trong-
toi-vi-pham-quy-dinh-ve-tham-gia-giao-thong-
duong-bo10261.html, truy cap ngay 12/10/2025.
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treong hop twong tu, mot nguwoi khac 1ai xe
0 to vi pham quy dinh vé an toan giao thong
duong bo gay thiét hai vé tai san la 190.000.000
dong, dong thoi cha thé con gay thuong tich
hodc gay ton hai cho sttc khoe cua 01 nguoi
ma ty 1é ton thwong co thé la 60% - lai khong
cau thanh t6i pham, trong khi truong hop sau
gay ra thiét hai ndng hon (tai san va thé chat)
treong hop trudce (chi tai san). Phap luat hinh
su da quy dinh, hau qua thiét hai bao gom ca
thiét hai vé thé chat, tinh than, vat chat va cac
bién do6i khac. Vi vay, can bo sung thém tinh
tiét diém d khoan 1: “Gdy thiét hai vé tai san duoi
200.000.000 dong va gdy thmmg tich hodc gy ton
hai cho stec khoe ctia 01 nguweoi ma ty 1¢ ton thuong
co thé' dudi 61%"” d€ bao dam cong bang trong
xtt ly t0i pham, nguwoi pham t6i va phu hop
thuee tién, c6 truong hop vira gay ra thiét hai vé
tinh mang hodc sttc khoe va tai san...*.

8. Bo luat Hinh suy Viét Nam nén quy
dinh rd van dé hiéu luc, thdm quyen tai phan
ctia luat hinh sy quoc gia hay nguyén tac ap
dung truc tiép diéu wdc quoc té

(1) Hién nay, BLHS ndam 2015 chwa néu
hanh vi “duwoc coi 1a thuc hién trén lanh tho
nuwéc CHXHCN Viét Nam” bao gom cac
treong hop nao lam co so phap ly trong xt
ly t6i pham va chu thé pham t6i trén 1anh tho
Viét Nam®. Trén co s6 nay, BLHS nam 2015
can ghi nhan cac treong hop hanh vi duoc goi
la thiec hién trén lanh tho Viét Nam va Diéu 5
B luat nay nén dugc stra i nhu sau:

“Piéu 5. Hiéu lwc caa BLHS d6i voéi
nhittng hanh vi pham t5i trén lanh thd nwdc
CHXHCN Viét Nam

1. BLHS dwoc dp dung doi voi moi hanh vi
pham tgi thuee hién trén lanh thé nwéc CHXHCN
Viét Nam.

Hanh vi dwoc coi la thwc hién trén lanh tho

nwéc CHXHCN Viét Nam?®:

% Nhiéu diéu luat trong Chuong nay ciing bi vudng méc
nhw vay, nhu cac diéu 262, 263, 264, 267, 268.

» Tran Thi Quynh, Trinh Tién Viét, “Hiéu luc cia BLHS
Viét Nam: Mot s§ van dé phét sinh trong thuc tién va
giai phap”, Tap chi Ludt hoc, s6 9/2024, tr. 34.

2 Dao Tri Uc, Ludt hinh sw Vigt Nam Quyén 1 - Nhitng
vin dé chung, Nxb. Khoa hoc Xa hoi, Ha N6i, 2000, tr.
395. Ngoai ra, truong hop chu thé da pham mot toi trén
lanh thé Viét Nam, dong thoi pham mét tdi khac ¢ ngoai
lanh thd Viét Nam, thi cing bi xét xtt theo phéap luat
Viét Nam tai 1anh thé Viét Nam, can ctt vao co so phap
ly chung cho viéc xac dinh hanh vi pham t6i nao dwoc
thiec hién va chiu hiéu luc tdc dong ctia BLHS Viét Nam
khong phu thudc vao viéc nguoi pham t6i c6 thiec hién
thém t0i pham khac khong thudc pham vi diéu chinh
cua BLHS Viét Nam hay khong (cac treong hop trén).
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a) Hanh vi pham t6i da bat dau va két thiic trén
lanh thé' Viét Nam;

b) Hanh vi pham t6i da bit ddu é nweéc khdc
nhung két thiic trén lanh tho Vigt Nam;

c) Hanh vi pham toi da bt dau & Viet Nam
nhwng két thiic 0 nwoc ngodai.

Quy dinh nay ciing dwoc dp dung doi véi hanh
vi pham t0i hodc hdu qua ctia hanh vi pham tji
xay ra trén tau bay, tau bién mang quoc tich Viét
Nam?¥ hodc tai ving dic quyén kinh té, théem luc
dia ctia Viét Nam...”.

(2) Cung v6i d6, BLHS nam 2015 da bo sung
doan 2 khoan 1 Diéu 5 (hiéu lyc ddi voi hanh vi
xay ra trén lanh tho): “Quy dinh nay ciing duwoc
dp dung doi voi hanh vi pham t9i hodc hdu qua cia
hanh vi pham tgi xdy ra trén tau bay, tau bién mang
quoc tich Viét Nam hodc tai ving dic quyén kinh
té, thém luc dia cua Vigt Nam” nhung chuwa dé
cap mot sO treong hop xay ra nhu treong hop
c6 dong pham, chuan bi pham tdi, pham toi
chua dat... d€ giai quyét bai toan hanh vi pham
t0i gay hau qua cho xa hoi & mot hodc nhiéu
noi khac nhung nhitng hoat dong da néu lai
khong xt ly duoc khi bi phat hién vi xay ra &
noi khac... nhtmg vé nguyén tac van phai hidu
la thudc hanh vi pham tdi va day 1a hanh vi
pham toi phal sinh”. Tuy nhién, vé mat lap
phap van can gh1 nhéan chinh thitc. BLHS nhiéu
nudc trén thé gidi (Cong hoa Lién bang Duc,
Phan Lan...) da quy dinh r6 rang van dé nay
va coi cac treong hop trén déu la noi thiee hién
t0i pham. Hodc trong quan niém truyén thong,
noi thiec hién, noi xay ra hau qué cua toi pham
phai 1a mét dia diém cu thé nao d6 nhung &
toi pham phi truyen thong thi c6 thé dién ra &
mot “khong gian mang”#. Vi vay, nén nghién
ctru d€ diéu chinh van dé nay trong BLHS nam
2015 dé xt ly kip thoi cac toi pham st dung
cong ngheé cao®.

(3) Bac biét, biéu 5, Biéu 6 BLHS nam 2015
quy dinh vé van dé hiéu luc cia BLHS d6i véi

¥ Nghién cttu stra d6i cum tir trong Diéu 270 BLTTHS
khi quy dinh vé vu an hinh sy xay ra “trén tau bay hodc
tau bién cia nwéc CHXHCN Vigt Nam dang hoat dong ngodi
khong phén hodc ngoai lanh hdi cia Viégt Nam...” cho thdng
nhat v6i biéu 5 BLHS nam 2015 la “tau bay, tau bién mang
quéc tich Vigt Nam” nham bao quat treong hop hanh vi
pham t6i xay ra trén tau bay, tau bién thudc ca nhén, t&
chitc mang qudc tich Viét Nam c6 co sd xtt ly chit khong
chi thudc so hitu cua Nha nuwdc”.

% Nha lam luét can bo sung khach thé bao vé “an ninh
mang” trong Diéu 1, Diéu 8 BLHS nam 2015, vi du: Biéu
303 vé toi gay rdi trat tw cong cong da bs sung truong
hop vi pham cac quy tic tng xtt trén khong gian mang.
» John E. Eck, Crime and place: Crime prevention studies,
p-2, papers.ssrn.com, truy cap ngay 13/9/2025.
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cdc hanh vi pham t0i trén lanh tho va ngoai
lanh thd nwéec CHXHCN Viét Nam, c6 dé cap
dén nguyen téc ap dung truee t1ep quy dinh
cua cac diéu wéc quoc t€ ma nudc ta la thanh
vién, tuy Vay, co ché van chua rd truong hop
diéu wdc qudc té€ co6 quy dinh vé hinh sy truec
tiép nhu hanh vi phai coi la toi pham nhung
BLHS chua quy dinh thi 4p dung thé nao va co
can ngi luat hoa toan bo mai xi ly, hay dwoc
ap dung truc tiép. Hién nay, khoan 5 Diéu 58
Luat Ban hanh van ban QPPL da quy dinh ro:
“Viéc dp dung vin ban QPPL trong niwéc khong
duwegc can tro viéc thuwe hign diéu woc quoc té'ma
nwéc CHXHCN Vigt Nam la thanh vién. Truwong

hop vin ban QPPL trong nwdc va diéu woc quoc té’

ma nwoc CHXHCN Viét Nam la thanh vién cé quy
dinh khdc nhau vé cung mot vin dé thi dp dung
quy dinh ciia diéu woc quoc té'do, trir Hién phap”.
Tuy nhién, c6 thé tham khao quan diém tirng
dugc PGS. TS. Ngd Huy Cuwong dé cap dén va
can c6 quy dinh rd - cac diéu wéc thuwong quy
dinh cac qudc gia két udc cam két quyen tai
phan cta quéc gia minh d6i voi cac tdi pham
trong linh viee ma diéu wéc dé cap (nhw hang
khéng, bién, mdi truong, chién tranh...), theo
do céc qudc gla pha1 chuyen hoa cac nguyen
tac tai phan nay vao ndi luat minh chit khong
phai 1a quy dinh truc tiép, dong thoi chi trong
linh vyec luat fir (nhw luat dan sy, luat theong
mai...) thi méi nén ap dung truc ti€p, con luat
cong (luat hanh chinh, luat hinh sy) kh6ng
nén ap dung vi nd thé hién quyen lyc va cha
quyeén quoc gia, bat budc moi nguoi phai tuan
thu, ké ca cac co quan nha nudc... . Noi cach
khac, trong luat hinh su, diéu wdc qu6'c té kho
thay th€ duoc vai tro ctia BLHS, chi ¢6 thé truc
tiép ap dung déi véi nhu’ng van dé mang tinh
nguyéen tac, quyen con ngum hop tac quoc t&
hodc mot s6 toi pham cu thé néu phu hop voi
Hién phap va BLHS va c6 kha thi vé thu tuc
thuc hién. Con cdc quy dinh vé toi pham, hinh
phat thi phai duwoc noi luat hoéa vao BLHS mdi
c6 hiéu lyc thyee tién day du, toan dién dé truy
ctru TNHS (vé thuec té).

Két luan

Tém lai, yéu cau hoan thién hé thong phap
luat néi chung, trong d6 c6 hé thdng phap
luat hinh su Viét Nam ndi riéng, dac biét su
thé hién trong cac quy dinh cta BLHS nam
2015 hién hanh (“xuong song” cta hé thong
phép luat hinh sy, can c phap ly quy dinh
ba van dé goc - tdi pham, TNHS va hinh phat)
khong chi gép phan cing cd tinh thdng nhat,

% Ng6 Huy Cuwong, Gop phiin ban vé cdi cich phdp ludt ¢
Viét Nam hién nay, Nxb. Twe phap, Ha Noi, 2006, tr. 565-566.
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dong b, minh bach va kha thi cua hé théng
phap luat, ma con la yéu cau tat yéu dé thé
ché hoa dtrorng 16i, chu truong dting dan caa
Dang vé cong tac 1ap phap hinh sy, ciing nhw
yéu cau phbng ngt‘ra ch6ng toi pham trong
bdi canh mai, dap lmg cac doi hoi cua thuc
tién trong qua trinh xay dung va hoan thién
NNPQXHCN Viét Nam. Day ciing 1a tién dé
rat quan trong, de phdp luat bao quat day du
cac linh vuc cta doi sdong xa hoi, bao dam 6n
dinh, dé t1ep can, dong thoi tao dong luc cho
sy phat trién nhanh, bén viing cua dat nwdc ta
trong ky nguyén mai./.
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