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Tom tdt: Viéc nghién citu va hoan thién cic quy dinh vé dia vi phdp lj ciia dai 1 bdo hiém
(PLBH) c6 v nghia quan trong trong viéc tao lip mot moi truong kinh doanh binh ding, minh
bach. Diéu nay khong chi xdc ldp ré rang tw cdch phdp 1y ciia cdc chi thé, tao diéu kién dé'ho hoat
dong déc 1dp, ma con gép phian hoan thién khung kho phdp ljj cho hoat dong kinh doanh bdo hiém
(KDBH) néi chung va kinh doanh bdo hiém nhan tho (BHNT) néi riéng. Trén co sé dé, bai viét nay
tdp trung phdn tich, lam 16 mot sé quy dinh trong tdm vé dia vi phdp 1y ciia DLBH trong kinh
doanh BHNT.
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Pit van de

Tai Viét Nam, thi trerong KDBH ndi chung
va ddc biét trong phan khuc kinh doanh
BHNT, kénh dai ly/tu van bao hiém dang gan
nhu chiém wu thé “doc quy@n” trong viéc
mang lai doanh thu cho céac cong ty BHNT.
Du cac cong ty BHNT déu c6 gang phat trién
thém nhiéu kénh phan phéi bao hiém cho
khach hang, tuy vay, it nhat dén nam 2030,
DLBH van duoc coi la kénh phan phdi san
pham bao hiém hiéu qua vuot trdi. Trong bdi
canh hdi nhap, thi treong BHNT Viét Nam
vira d6i mat vdi nhiéu thach thite, vira cd tiém
nang phat trién. Chinh pht ddt ra hai muc
tiéu 1on dén ndm 2025 c6 15% dan sd tham
gia BHNT, dén nam 2030 c6 18% dan sd tham
gia BHNT va doanh thu nganh bao hiém
tang tredng binh quan giai doan 2026-2030 la
10%/nam’. b€ dat muc tiéu nay, co quan quan
ly bao hiém lién tuc hoan thién phap luat, co
ché, chinh sach nham bao dam phu hop véi
tién trinh m& ctra, tiém can chuan muc quoc
t€, dong thoi hai hoa lgi ich ctia doanh nghiép
bao hiém (DNBH) va bén mua bao hiém.
1 Quyét dinh s6 07/QD-TTg ngay 05/7/2023 ctia Thu
twdng Chinh pht phé duyét Chién luge phat trién thi
truong bao hiém dén nam 2030.
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Trong do, viéc hoan thién khung phap ly vé
dia vi phap ly ctia cac chu thé kinh doanh
BHNT, déc biét la kénh phan phéi chu dao
PLBH, la yéu cau tat yéu dé dén nam 2030
tang doanh thu nganh bao hiém va dat ty 1&
18% dan so tham gia BHNT, bao dam nganh
bao hiém dap ting yéu cau hoi nhap.

Dé xac dinh dia vi phap ly caia DNBH vdi
nhitng quyén va nghia vu phu hop véi chiic
ndng cua noé trong mdi twong quan véi cac
chu thé khac ctia nén kinh t€, thong thuong
can ¢6 nhting quy dinh vé viéc thanh lap va
hoat dong cia DNBH, nhiing quy dinh vé co
cdu to chiic cung véi nhiing quyén va nghia
vu ctia DNBH khi hoat dong® Nhu vay, dé€
ti€p can mot cach toan dién cac yéu to xac dinh
dia vi phap ly cua DLBH trong kinh doanh
BHNT, tac gla cho rang can tap trung vao ba
nhém yéu t6 co ban: (i) Diéu kién hoat dong
ctia DLBH; (ii) Pham vi hoat ddng ctia DLBH;
va (iii) Quyén va nghia vu phép ly caia DLBH.
Ba nhom yéu t6 nay phan anh truc tiép ban

* Email: Huongttd.dh123@hueuni.edu.vn

Nghién citu sinh, Thac si, Truong Pai hoc Ludt, Pai hoc Hué
2 Tran Vi Hai, Phdp luit vé kinh doanh BHNT ¢ Viét Nam -
Nhitng van dé Iy lugn va thyc tién, Luan &n tién siluat hoc,
Trrong Dai hoc Luat Ha Noi, 2014, tr. 48.
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chat phap ly, vi tri va vai tro cuia DPLBH trong
mdi quan hé véi DNBH va khach hang. Trong
khuon kho bai viét nay, tac gia chi tap trung
phan tich mot sd ndi ham c6t 16i ciia ba nhom
yéu td néu trén.

1. Hinh thttc va pham vi hoat dong cua
dai 1y bao hiém

1.1. Bdt cdp cia quy dinh phdp ludt

Tai thi truong KDBH Viét Nam, DLBH
vira la kénh phan phéi chit yéu cia DNBH,
vita dugc ghi nhan tw cach phap ly doc lap
trong KDBH, ddc biét la BHNT. Hinh thtc
DLBH lan dau dwgc quy dinh tai khoan 4
Dbiéu 2 va bDiéu 19 Nghi dinh s6 100/CP ngay
18/12/1993, theo d6 DLBH la c4 nhan dap ting
ba diéu kién: Cong dan Viét Nam, cu tra tai
Viét Nam; co bf?mg tot nghiép THPT tro 1én;
khong bi truy ctru trach nhiém hinh sy, khong
thi hanh 4n hinh sy hodc mat tri. Dén Diéu 84
Luat KDBH nam 2000, phap luat bd sung
thém hinh thtrc t6 chie lam dai ly, theo dé
DLBH la td chtc, cd nhan dwoc DNBH uy
quyén trén co s hop dong dai ly dé thuwc hién
hoat dong theo quy dinh phép luat. Nhuw vay,
bat dau tir quy dinh tai Diéu 84 Luat KDBH
nam 2000, va hién tai la Diéu 124 Luat KDBH
nam 2022 thi DPLBH gom ca dai ly ca nhan va
dai ly t6 chirc; diéu nay la hoan toan phu hop
vOi si phat trién ctia nén kinh t€ thi treong
va hoi nhap qudc té€ trong KDBH.

Pham vi hoat dong cia DLBH dugc ghi
nhan tai khoan 5 Diéu 4 Luat KDBH n&dm 2022.

Theo d6, “Hoat dpng DLBH la mgt hodc mot so

hoat dong theo 1y quyén ciia DNBH, chi nhdnh
DNBH phi nhéin tho nwéc ngoai, t6' chirc twong hd
cung cdp bdo hiém vi mo, bao gom tw vin sin phim
bdo hiém; Qi6i thiéu san phdm bdo hiém; chao bdn
sdan phdm bdo hiém; thu xép giao két hgp dong bdo
hiém; thu phi bao hiém; thu thdp ho so dé phuc vu
viéc gidi quyét boi thuwong, trd tién bdo hiém”. Quy
dinh nay nham xac dinh tu cach phap 1y cta
DLBH hoat dong dva trén sy “ty quyén” cua
cac DNBH véi pham vi uy quyén dugc cac bén
thoa thuan trong hop dong DPLBH. Moi hanh
vi cua DLBH trong pham vi tty quyén theo hop
dong dai ly déu duoc xem 1a hanh vi ctia chinh
DNBH. Tuy nhién, thuc tién cho thay Luat
KDBH hién hanh dang boc 16 bat cap khi tiép
can theo hudng tat ca cac loai hinh PLBH hoat
dong theo ty quyén cia DNBH.
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Thir nhat, quy dinh hoat dong cia DPLBH
déu dua trén sy iy quyén nay chi phu hop
truede thoi diém Luat KDBH nam 2000 c6 hiéu
Iiec, va méi chi ghi nhan hinh thic cta dai ly
ca nhéan, chua quy dinh vé loai hinh dai ly to
chtrc. Tuy nhién, sau thoi diém nay thi hién tai,
trén thi truong c6 4 mod hinh dai ly co ban gom:
Dai ly truyén thong, dai ly GA (vdn phong
tong dai ly), dai ly toan thoi gian (full-time)
va dai ly t6 chirc. MOt s6 nudc trén thé gidi,
dién hinh la My c6 cach phan loai dai ly theo
pham vi quyén han bao gom: Tong dai ly
(general agent), dai ly ddc biét (special agent),
dai ly dia phuong (local agent), dai ly moi
chao (soliciting agent), dai ly toan quyén
(universal agent), daily doc quyén (sole agent)°.
Nhu vay, cho dén nay, dai ly to chirc da duoc
ghi nhan trong hoat dong KDBH, duoc goi la
cac doanh nghiép dai ly - mot doanh nghiép
doc lap, khong phai 1a cac GA cia DNBH.

Quyén binh ding gitta cac phép nhan
KDBH duwgc kién toan qua cac van ban:
Chuong IV Luat KDBH nam 2022; Diéu 62
Chuwong III Nghi dinh s& 46/2023/ND-CP
ngay 01/7/2023 cua Chinh pht quy dinh chi
tiét thi hanh mot s6 diéu cta Luat KDBH;
biéu 53 Thong tu s6 67/2023/TT-BTC ngay
02/11/2023 ctua Bo Tai chinh vé viéc hudng
dan mot s6 diéu cua Luat KDBH. Nhiing quy
dinh trong cac van ban nay tttng budc khang
dinh duoc su binh dang tu cach phép ly ctia
cac phap nhan kinh doanh BHNT chuyén
nghiép, canh tranh cong bang, binh dang
hon. D& lam rd diéu nay, cé thé dan chimg
quy dinh tai diém b khoan 4 Diéu 53 Thong
tw s0 67/2023/TT-BTC ngay 02/11/2023 ctia BO
Tai chinh vé viéc huéng dan mot s8 diéu cua
Luat KDBH, quy dinh vé cung cap san pham
bao hiém qua PLBH: Khong duwoc ky thém hop
dong dai Iyj cd nhin véi nhan vién cua t6'chirc hoat
dong dai 1y bdo hiém dé khai thic ciing mot hop
dong bao hiém. Doanh nghiép bdo hiém, chi nhinh
doanh nghiép bao hiém phi nhin thg nwéc ngoai
dd ky hop dong dai ly cd nhdn véi nhin vién ciia
td'chirc hogt dong dai 1y bdo hiém nham thyc hién
hoat déng dai ly trén ciing mot hop dong bdo hiém
truoc ngay Thong tw nay cé hiéu lwc phai thuc
hién ra sodt va dam bdo tudn thi quy dinh nay
truwde ngay 01/7/2024.
3Bui Thi Hang Nga, Bach Thi Nha Nam, Phdp lugt KDBH
Viét Nam, Nxb. Dai hoc Qudc gia, Thanh phd H6 Chi
Minh, 2020, tr. 183-189.
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Quy dinh nay cho thdy doanh nghiép dai
ly 1a mot doanh nghiép doc lap, khong phai la
GA (tdng DLBH) ctia cac DNBH nhu trudce day.
Hién nay, nhitng ngwoi lam viéc cho cac GA sé
ky hop dong lam viéc véi GA, mdi GA tdi thidu
phai c6 03 nguoi cd chiing chi PLBH do B Tai
chinh c@p, khong phai do DNBH cap. Do d¢,
cac DNBH khong duoc ky hop dong dai ly voi
cac ca nhan nay. Diéu kién thanh 1ap doanh
nghiép daily phai dap tiing quy dinh tai Diéu 125
Luat KDBH nam 2022, bao gom ca diéu kién
vé nhan su va cac diéu kién khac quy dinh tai
biéu 62 Nghi dinh 46/2023/ND-CP ngay
01/7/2023 cta Chinh phu quy dinh chi tiét thi
hanh mét s6 diéu cua Luat KDBH. Ngoai ra,
doanh nghiép dai ly t6 chic can xay dung
va thiee hién quy trinh gidm sat viéc tuan thu
nguyén tac hoat dong DLBH theo quy dinh
ctia Luat KDBH d6i véi cac nhan vién trong to
chttc thuc hién hoat dong DLBH.

Nhu vay, c6 thé khang dinh doanh nghiép
hoat dong DLBH la mét t6 chirc ¢ tw cach
phéap nhan (thuwong duoc goi 1a dai ly t6 chirc),
khi khai thac bao hiém chi st dung mot ma s6
DLBH (code) duy nhat 1a code doanh nghiép.
Con nhiing ca nhan hanh nghé trong doanh
nghiép dai ly la nguoi cung cap dich vu dai ly
du diéu kién theo quy dinh phap luat vé doanh
nghiép dai ly. Ho khong phai la nguoi duoc
DNBH uy quyén; ho la nguoi dugc ty quyén
lai, thue hién nhiing cong viéc cung cap dich
vu ma doanh nghiép dai ly da ky hop dong voi
DNBH. DNBH khong duoc can thiép vao moi
hoat dong diéu hanh ctia doanh nghiép dai
ly. Vi vay, quy dinh tat ca cac loai hinh DPLBH
déu 1a nguoi dai dién theo ty quyén cua
DNBH la khong phtt hop vdi cac phap nhan
KDBH khac nhu dai ly t6 chirc, DLBH ca nhan
ky hop dong véi doanh nghiép hoat dong
DLBH sé lam viéc dua trén hop dong dai ly
véi to chire d6, cht khong phai hoat dong dua
trén sy uy quyén cia DNBH.

Thit hai, Luat KDBH hién hanh ti€p can
theo hudng chi thira nhan DLBH la nguwoi dai
dién theo uy quyén cuia DNBH, ma chwa ghi
nhan tu cadch hanh nghé doc lap ctia ho. Theo
do, moi hanh vi cia DLBH trong giao dich vé6i
khach hang dwoc xem la hanh vi ctia chinh
DNBH, thuchién trén co sd iy quyén. Diéu nay
cho thay tu cach phap ly cia PLBH khac véi
dai ly thuwong mai dwgc quy dinh tai Diéu 166
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Luat Thwong mai nam 2005, dai ly thwong
mai nhan danh chinh minh khi tién hanh cac
giao dich v6i mot bén thit ba va tuw chiu trach
nhiém vé hoat dong dai ly cua minh*, con
trach nhiém cua DLBH trong giao két va thuc
hién hgp dong la do DNBH chiu trach nhiém.
Theo tac gia, quy dinh nay c6 phan chua
phu hop, boi vé ban chdt, DPLBH la mot nghé
thuwong mai, teong ty nhu dich vu dai ly theo
quy dinh cua luat thwong mai. Néu soi chiéu
vao cac quy dinh cta luat thwong mai diéu
chinh hoat dong dai ly thwong mai thi DLBH
hoan toan cé day dua nhiing diéu kién dé duoc
diéu chinh twong ty. Quy dinh nay cling sé
gian tiép can trd viéc thira nhan hinh thic dai
ly doc lap trong kinh doanh BHNT, boi:

Mot Ia, thi treong kinh doanh BHNT tai Viét
Nam hién nay véi s6 lwgng DLBH kha dong
(hién c6 khoang 700.000 BPLBH?) viéc thiét 1ap
mo hinh DPLBH ddc lap va cap phép hanh nghé
riéng la rat can thiét. Diéu nay sé gitp co quan
nha nuwdc tdng ceong hiéu qua quan ly, giam
sat, dong thoi bao vé tdt hon quyén loi cta
nguoi tham gia bao hiém. Tuy nhién, quy dinh
phap luat KDBH hién hanh chi thira nhan hoat
dong cua DPLBH nhu 1a mét chu thé dai dién,
hoat dong theo uy quyén cua DNBH thi m6
hinh dai ly doc lap con gédp nhiéu thach thiec
va can mot 19 trinh dai.

Hai la, theo kinh nghiém qudc t€, viéc cong

nhan mo6 hinh PLBH vdi tu cach 1a mot cha
thé kinh doanh c6 trach nhiém phap ly riéng
mang lai nhiéu 1¢i ich. M6 hinh nay khong chi
chuyén nghiép hda hoat dong dai ly ma con
tao ra mot co ché ddi trong, giup kiém soat
hanh vi cia DNBH. Vi vay, phap luat Viét
Nam can sém ghi nhan tu cach phap ly doc
l1ap cho loai hinh dai ly nay nh3m hoan thién
hé thong kénh phan phdi va ting cuong co
ché bao vé quyén loi cua tat ca cac bén trong
hop dong bao hiém. Vi dy, tai Hoa Ky, dai
ly doc 1ap 1a kénh phéan phdi cha yéu chiém
54% viéc phan phoi san phdm BHNT, tuong
tng voéi trach nhiém d6, DPLBH ¢6 quyén
thue hién ban san pham bao hiém cho nhiéu
DNBH, lam tang kha nang lwa chon cia khach
hang va dam bao hiéu qud hoat dong dai
4 Piéu 166 Luat Thuwong mai nam 2005.
5 Hung Anh, Vi sao c6 khoing 400.000 DLBH c6 thé bi
thanh loc roi khéi thi truwong, https://baodautu.vn/vi-sao-
khoang-400000-dai-ly-bao-hiem-co-the-bi-thanh-loc-
roi-thi-truong-d219733.html, truy cap ngay 20/5/2025.
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ly®. Do d6, nganh bao hiém cua Hoa Ky sém
phat trién hé thong phan phdi KDBH qua
dai ly doc quyeén, dai ly doc 1ap, moi gidi bao
hiém’. Hau hét ¢ nhitng qudc gia thira nhan
mo hinh dai ly doclap thi cac DLBH déu duoc
cap phép hoat dong, cling dién hinh tai Hoa
Ky, hau hét cac tiéu bang, cac dai ly va moi
gidi phai duoc cap phép “dai ly” va “moi
gidi” thi moi duwoc giao dich KDBH®.

1.2. M§t s6'kién nghi hodn thién quy dinh
vé hinh thitc va pham vi hoat dong cia dai ly
bdo hiém

Thiv nhdt, hoan thién quy dinh “uy quyén”
trong quy dinh vé pham vi hoat dong ciia DLBH

Nhan thay sy bat hop ly trong quy dinh
ctia Luat KDBH hién hanh vé viéc moi hoat
dong cua DLBH déu phai dua trén su ay
quyén cua DNBH, tac gia dé xuat diéu chinh
lai quy dinh nay nhu sau: Mgt la, can tach
biét rd quy dinh vé pham vi hoat dong cua
dai 1y ca nhan va dai ly t0 chitc dua trén su
uy quyén caa DNBH: D6i véi dai ly ca nhan
hanh nghé trong DNBH thi quy dinh hién
hanh vé pham vi hoat dong dua trén sy uy
quyén cia DNBH la phu hop. Déi véi dai ly
hanh nghé trong t6 chirc hoat dong dai ly, ho
hoat dong theo sy uy quyén lai cta to chirc
dai ly ch khong phai truc tiép theo iy quyén
cua DNBH. Vi vay, trong treong hop nay, t6
chirc hanh nghé dai ly noi ho ky hop dong dai
ly sé chiu trach nhiém d6i véi cac vi pham cua
ho trong hop dong dai ly; Hai la, can xem xét
quy dinh moé rong pham vi hoat dong cta dai
ly t6 chtrc trong mot s6 ndi dung nhét dinh,
thay vi hoan toan phu thudc vao co ché uy
quyén ctia DNBH, thong qua viéc bo sung,
hoan thién cac quy dinh vé quyén cuia PLBH.
Cac t6 chirc hoat dong DLBH c6 tu cach phap
nhan, ¢ vi tri phdp ly doc lap va thuc hién
chttc nang kinh doanh trong linh viec BHNT
vdi tinh chat twong d6i doc lap so voi DNBH.
Tt quan di€ém nay, tac gia dé xuat diéu chinh
quy dinh phap luat nhu sau:

i) Khoan 5 Diéu 4 Luat KDBH nam 2022
veé giai thich hoat dong PLBH, can diéu chinh
¢ Tran Vi Hai, Tldd, tr. 86-87.
7Kim, W. ]., Mayers, D. & Smith Jr, C. W., “On the choice
of insurance distribution systems”, Journal of Risk and
Insurance, 207-227/1996.

8 Sammon, C., “Insurance agent and broker liability:
Crossing the two-way street”, Ohio NUL Review, 29, 237/2002.
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bd sung nhw sau: “Hoat ddng DLBH la m{t hodc
mot s6" hoat dong dwoc thuc hién theo 1ty quyén
ctita DNBH, chi nhanh DNBH phi nhin thg nieéc
ngoai hodc td chikc twong ho cung cip bdo hiém
vi md, bao gém: Tw vin san phidm bdo hiém; gioi
thiéu san phdm bdo hiém; chao bin san phim bdo
hiém; thu xép viéc giao két hop dong bdo hiém; thu
phi bdo hiém; thu thdp hd so phuc vu giai quyét boi
thieong, tra tién bdo hiém. Trieong hop cd nhin
thwe hién hogt dpng DLBH trong mdt t0" chikc
hoat dong DLBH thi cd nhin dé hanh djng nhin
danh va theo sw phan cong cua t6 chire d6. Quan
hé DLBH trong trwong hop nay chi phdt sinh giita
DNBH i t6 chitc hoat dong DLBH”.

ii) Diéu 124 Luat KDBH nam 2022 dinh
nghia vé DLBH, trong d6 can lam rd hai
ndi dung sau:

1) DLBH cd nhin la cd nhian cé du diéu kién
theo quy dinh cua ludt nay, thwc hién hoat djng
DLBH theo mot trong cdc hinh thirc sau:

a) Dwoc DNBH, chi nhinh DNBH phi nhin
tho nwdc ngoai, hodc t6 chirc tiwong hd cung cap
bdo hiéim vi mo 1ty quyén truc tiép trén co so hop
dong DLBH;

b) La nhin vién trong mot 6 chirc hoat djng
DLBH, thwc hién hoat dong DLBH nhdn danh va
theo sw phin cong cua t6 chikc do.

2) DLBH t6 chic la doanh nghiép dirgc thanh
lap va hoat dong hop phdp tai Viét Nam, duwoc
DNBH, chi nhinh DNBH phi nhin tho nwdc
ngodi, hodc té chirc twong hd cung cdp bdo hiém
vi mo uy quyén trén co so hgp dong DLBH, phai
o nhin vién du diéu kién triec tiép thuec hién hoat
dong DLBH theo quy dinh ctia phdp lugt.

Thir hai, ghi nhin tw cach phdp 1y cia DLBH
ciing la dai Iy thwong mai va phdt trién mo hinh
dai ly doc lap

Vé ban chat, DLBH 1a mo6t nghé thuong
mai tewong ty nhu dich vu dai ly theo quy
dinh cua Luat Thuong mai hién hanh. Vi vay,
can nghién ctru, xay dung va ban hanh quy
ché cap gidy phép hanh nghé d6i véi DPLBH
ma noi dung chinh 1a tap trung vao viéc quy
dinh cac diéu kién d€ dugc cap phép hanh
nghé, thu tuc cdp phép cling nhu cac quyén
va nghia vu ctia PLBH khi hanh nghé.

Viéc hinh thanh mot t6 chitc xa hoi - nghé
nghiép nhu Hiép héi DLBH la can thiét nham
bao vé quyeén va loi ich hgp phép cua luc
leong dai ly ngay cang dong dao. Hiép hoi
nay sé gép phan khac phuc khoang trong
phap ly hién nay, dong thoi, hoat dong phu
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hop vé6i quy dinh tai Diéu 10 Luat KDBH hién
hanh, tao nén tang vitng chac cho sw phat
trién va khéng dinh vai tro cia mo6 hinh dai
ly doc lap trong thi truong bao hiém. Hién
nay, nhiéu qudc gia tién tién trén thé gidi da
quy dinh va thanh lap Hiép h¢i nay nhw Anh,
My, Singapore®, cac nwdc My Latinh. Vi dy,
Hiép héi cac PLBH My Latinh, cdc chuyén
gia bao hiém v4i muc dich bao vé quyén loi
ctia cac thanh vién vi loi ich ctia nguoi tiéu
dung, t6 chtrc nay c6 nhiém vu theo doi cac
van dé phap ly thich hop, duwa ra hanh dong
cho céc thanh vién thong qua chuyén gia tw
van phap ly ctia ho va sy tham gia tich cuc voi
cac nha lap phap, co quan quan ly*.

2. Nghia vu cta dai 1y bao hiém

2.1. Bdt cdp quy dinh phdp ludt vé nghia
vy cia dai 1y bdo hiém

Thir nhat, Ludt KDBH hién hanh chwa tich
bach 1o rang nghia vu trong hoat dong dai ly cua
cdc hinh thiec DLBH

Theo diém e khoan 2 Diéu 129 Luat KDBH
nam 2022, DLBH ¢6 nghia vu: “chiu sy kiém
tra, gidm sdat cua DNBH, chi nhanh DNBH phi
nhin tho nwéc ngoai, to' chirc tuwong hd cung cip
bdo hiéin vi m6”. Quy dinh nay dwoc hiéu rang,
moi hoat dong DLBH déu chiu su kiém tra
giam sat cuia DNBH. Tuy nhién, cach hiéu
nay chua that sy phu hop voi phap luat hién
hanh, von da khang dinh 6 vi tri phép 1y doc
1ap cua td chtec hoat dong DLBH, la nhitng
phap nhan doc lap trong KDBH. Trong thuc
t&, khi cac cad nhan lam DLBH ky hop dong
voi cac doanh nghiép dai ly (hay con goi la
dai ly t0 chtre thi cac dai ly ca nhan nay sé
chiu su kiém tra giam sat caa DNBH hay cua
chinh t6 chtc lam dai ly ma ho tryc thudc?
Nhuw vay, trach nhiém kiém tra, gidm sat ctia
DNBH d6i véi ting hinh thirc hoat dong dai
ly chua dugc xac dinh minh bach trong luat.
Dé& lam rd quan diém nay, tac gia dan ching
ttr sy thay doi trong quy dinh cua phap luat
vé trach nhiém cta PLBH qua cac giai doan
lap phap, qua doé cho thay su dich chuyén tw
cach tiép can truyén thdng - coi dai ly phu
thudc hoan toan vao DNBH sang cach tiép
° Kim Lan (2018), Hon 500.000 DLBH ciin c6 hi¢p hii riéng,
https://www.tinnhanhchungkhoan.vn/hon-500000-dai-
ly-bao-hiem-can-co-hiep-hoi-rieng-post194192.html,
truy cap ngay 20/5/2025.

1 What Is The LAAIA?, https://laaia.memberclicks.net/
about-laaia, truy cap ngay 12/5/2025.
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can hién dai, ghi nhan tinh doc lap phap ly
cua to chire dai ly:

Dia vi phap ly cta cac td chiec lam DLBH
dwoc kién toan qua cac quy dinh cua phap
luat, dién hinh thong qua quy dinh vé trach
nhiém bodi hoan cta DNBH véi DLBH: Trudc
nam 2022, theo Diéu 88 Luat KDBH n&m 2000
(stra d6i nam 2010, 2019), DNBH phai chiu
trach nhiém véi khach hang d6i véi moi sai
pham ctia PLBH trong pham vi ity quyén, sau
d6é méi truy doi dai ly. Bat cap o chd, moi sai
pham ctia cac hinh thitc PLBH trong pham vi
uy quyén déu do DNBH chiu trach nhiém véi
khach hang, sau d6 méi truy doi dai ly theo
biéu 88 Luat KDBH. Diéu nay cho thay quy
dinh truéc nam 2022 budéc DNBH chiu trach
nhiém ca véi dai ly cd nhan khong truc tiép ky
hop dong véi minh, qua d6 lam giam vai tro va
trach nhiém cua phap nhan dai ly. Tuy nhién,
Luat KDBH nam 2022 (diém g khoan 2 biéu
129) quy dinh t0 chtrc dai ly phai boi hoan cho
DNBH khi dai ly trong td chitc gay thiét hai
dén quyén, 1oi ich hgp phap ctia bén mua hodc
nguodi duge bao hiém. Quy dinh nay khéng
dinh tw cach phap ly doc lap cua to chic dai ly
voi tee cach phap nhan, chiu trach nhiém dan
su vé hanh vi do nguoi dai dién thyc hién nhan
danh minh, tuong ty trach nhiém caa DNBH.
Dai ly ca nhan triec thudc do doanh nghiép dai
ly quan ly, tra thu nhap va chiu gidm sat, con
DNBH khong can thiép vao chién luoc hay co
ché quan ly noi bd cta ho.

Thir hai, Lugt KDBH hién hanh chwa quy
dinh nghia vu chiu trach nhi¢m cia DLBH trong
trieong hop dai 1y cé hanh vi vi pham vwot qua
pham vi uy quyén

DNBH phai chiu trach nhiém thyc hién
cac nghia vu thoa thuan trong hop dong bao
hiém do DLBH thu xép giao két; DLBH ciing
phai c6 nghia vu boi hoan lai cho DNBH, néu
DLBH lam viéc cho td chitc hoat dong DPLBH
vi pham hop dong daily thi té chitchoat dong
phai co trach nhiém bo6i hoan lai cho DNBH
cac khoan tién ma DNBH da boi thuong cho
nguoi duoc bao hiém, bén mua bao hiém!.
Quy dinh trén cho thay trong quan hé gitta
DNBH va nguoi dugc bao hiém, trach nhiém
dan sy cua DNBH phat sinh tit quan hé hop
dong bao hiém trong truwong hop DNBH
khong thuwc hién hoac thwc hién khong
dung, khong day du nghia vu phat sinh hop

1 Piém g khoan 2 biéu 129 Luat KDBH ndm 2022.
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dong. Néu viéc gay thiét hai dén quyén va
loi ich hgp phap ctia nguoi duoc bao hiém
do PLBH cua DNBH gay ra trong pham vi
duoc ty quyeén thi trach nhiém dan su cua
DNBH duwoc dét ra trén co so vi pham nghia
vu trong hop dong bao hiém. Can ctt theo
phép luat, phap nhan phai chiu trach nhiém
dan sy vé viéc thuc hién quyén, nghia vu do
nguoi dai dién cta phap nhan xac lap, thuc
hién nhan danh phdp nhan'. Vi vay, Luat
KDBH xéc dinh khi gay thiét hai d6i voi bén
mua bao hiém hodc nguoi duwgc bao hiém thi
DNBH phai chiu trach nhiém phép ly phat
sinh trong truong hop do, to chirc hoat dong
DLBH phai c6 trach nhiém boi hoan cho
DNBH trong treong hop DLBH, nhan vién
trong t6 chirc hoat ddong DLBH vi pham hop
dong dai ly lam anh huong dén khach hang
tham gia bao hiém.

Tuy nhién, bat cap phat sinh trong trueong
hop DLBH thuc hién hanh vi vieot qua pham
vity quyeén, gay thiét hai cho khach hanghodc
nguoi dugc bao hiém. Cau héi phap ly dat ra
la: Trach nhiém boi thuong thudc vé DNBH
hay t0 chtc hoat dong dai ly (vOn ciing co tw
cach phap nhan doc lap)? Hién nay, phap luat
van chua cé co ché phan dinh 16 rang trach
nhiém trong tinh huéng nay. Trén thuc té,
khong it truong hop DLBH khong vi pham
ndi dung hop dong dai ly, nhung lai sit dung
tht doan hodc hanh vi gian doi ngoai hop
dong dé16i kéo khach hang glao kéthop dong,
tham chi xam pham nguyén tac te nguyén
trong giao két hop dong bao hiém. Trong khi
do, phap luat KDBH hién hanh chwa quy dinh
quyén cua nguoi tham gia bao hiém duoc tiép
can thong tin vé hop dong dai ly.

Nhu vay, c6 thé khang dinh, dang ton tai
mot khoang trong phap ly trong viéc xac dinh
gioi han trach nhiém gitta DNBH va DLBH (ca
nhan va td chitc) d6i voi thiét hai phat sinh tt
hanh vi vuot qua pham vi uy quyén. Khoang
tréng nay lam giam sw minh bach trong viécbao
vé quyen loi ctia bén mua bao hiém va nguoi
duoc bao hiém, dong thoi tiém an nguy co phat
sinh tranh chap phtic tap trong thuc tién.

2.2. Mt s kién nghi hodn thién quy dinh
phdp ludt vé nghia vu cia dai Iy bdo hiém

Thir nhit, cin lam v6 va tich bach nghia vu
cua DLBH

2 Ng6 Huy Cuong, “Trach nhiém dan su - So sanh va
phé phan”, Tap chi Nghién civu Lip phdp, s6 5(142)/2009.
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Mot la, cac dai ly to chirc la doanh nghiép
dai ly c6 tu cach phap nhan, hay con goi la
phap nhan lam daily. Do d¢, trong hoat dong
KDBH, tu cach phap ly ctia cdc doanh nghiép
dai ly binh dang véi DNBH. Vi vay, can xem
xét lai quy dinh tai diém e khoan 2 Diéu 129
Luat KDBH nam 2022 vé nghia vu cia DLBH:
“Chiu sw kiém tra gidm sit cua DNBH, chi nhdnh
DNBH phi nhin tho nwéc ngoai, t0 chitc tirong
hé cung cdp bdo hiém vi md”. Theo tac gia, dai
ly ca nhan sé chiu sy kiém tra, gidm sat voi
don vi ma ca nhan ky hop dong lam dai ly,
hop dong hop tac phan phoi san pham; con
dai ly t6 chtc cling giong nhu DNBH c6 tw
cach phap nhan doc lap, hoat dong DLBH
cting la mot hoat dong KDBH theo quy dinh
tai khoan 1 Diéu 4 Luat KDBH nam 2022, nén
viéc kiém tra, giam sat hoat dong DLBH ciing
thudc vé trach nhiém cuia BO Tai chinh theo
quy dinh tai khoan 2 Biéu 151 Luat KDBH ma
khong phai thong qua DNBH. Quy dinh nhw
vay dé ddm bao trach nhiém doc lap cta cac
phép nhén kinh doanh BHNT va thong nhat
trach nhiém quan ly chung ctia Chinh phu, B
Tai chinh d6i v6i hoat dong KDBH, tao mot
moi treong kinh doanh khach quan trong
hoat dong KDBH. Dong thoi, gop phan tao sy
binh dang gitta cac chu thé trong hoat dong
KDBH, nang cao tinh tw chiu trach nhiém d6i
voi pham vi hoat dong trong KDBH vdi tu
cach la phap nhan thwong mai.

Hai la, b6 sung thém quy dinh trong
khoan 2 Diéu 129 Luat KDBH vé trach nhiém
d6i voi thé nhan hanh nghé trong doanh
nghiép dai ly, ho khong phai la ngwoi duoc
DNBH ay quyén ma ho la nguoi duoc tuy
quyeén lai thuc hién cac hoat dong ma doanh
nghiép dai ly do ky hop dong dai ly véi
DNBH, nhu vay doanh nghiép dai ly sé€ tra
lvong cho ho, ho thuc hién hoat dong theo
quy dinh phap luat va quy tic hoat dong ctia
td chitc d6 dé ra, nén ho sé chiu sw kiém tra,
gidm sat boi chinh doanh nghiép dai ly do.

Thit hai, hoan thién quy dinh cu thé' nghia vu
triec tiép ciia DLBH khi ¢6 hanh vi vi pham vwegt
qud pham vi 11y quyén

Mgt la, can diéu chinh lai diém g khoan 2
biéu 128 Luat KDBH nam 2022 quy dinh trach
nhiém thuc hién nghia vu trong hop dong
bao hiém ctia DNBH véi bén mua bao hiém,
nguoi duoc bao hiém khi PLBH ¢6 hanh vi vi
pham gay anh hudng dén quyén loi ctia bén
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mua bao hiém, nguwoi dugc bao hiém trong
qua trinh ky két va thuc hién hop dong bao
hiém. Béi trén co s6 nhitng quy dinh chung
cua B luat Dan sy nam 2015 vé truong hop
giao dich dan su do ngwoi dai dién xac lap,
thue hién vuot qué pham vi dai dién®, trach
nhiém boi thwong thiét hai cho nguoi duoc
bao hiém trong trueong hop DLBH vugt qua
pham vi ity quyén c6 thé dwgc suy luan tuong
tw va ap dung. Vé co ban, giao dich dan sy
do nguoi dai dién xac 1ap, thiee hién vuot qua
pham vi dai dién khong lam phat sinh quyén,
nghia vu ctia nguoi duoc dai dién véi phan
giao dich duoc thyec hién vueeot qué pham vi
dai dién, trir mot trong cac treong hop duoc
quy dinh theo khoan 1 Diéu 143 B luat Dan
sw nam 2015". Pay la hop dong dwoc ky két
gitta DNBH v6i bén mua bao hiém thi phap
nhan phai chiu trach nhiém dan su vé viéc
thue hién quyén, nghia vu do nguoi dai dién
ctia phap nhan xdac lap, thuc hién nhan danh
phap nhan.

Hai la, can bo sung tai diém g khoan 2
biéu 129 Luat KDBH nam 2022 vé nghia vu
cua DLBH trong viéc b6i hoan cho DNBH
cac khoan tién ma DNBH da boi thuwong cho
nguoi duoc bao hiém, bén mua bao hiém
treong hop DLBH vi pham quy dinh ngoai
hop dong dai ly lam anh huong dén quyén loi
cua bén mua bao hiém, nguoi dwgc bao hiém.

Bén canh d6, d€ bao dam tinh kha thi trén
thuc t& kién nghi bé sung nghia vu bét budc
ddi véi DLBH ca nhan tai khoan 2 Diéu 129
Luat KDBH 2022 theo hwdéng: “DLBH cd nhin
phai mua bdo hiém trich nhi¢gm nghé nghiép phii
hop v6i hoat djng DLBH”. Co ché€ bao hiém
trach nhiém nghé nghiép nay sé giup DLBH
c6 ngudn tai chinh d& khac phuc rai ro phat
sinh trong qua trinh hanh nghé, dong thoi
gop phan giam thiéu ganh ndng boi thuong
cho DNBH va tang cuong bao vé quyén loi
khach hang. Quy dinh trén cling duoc mot
sO qudc gia trén thé gidi ap dung, vi du tai
Indonesia dé “rang budc” trach nhiém cta
chu thé KDBH, bao gobm ca DPLBH va DNBH,
trong truong hop hoat dong KDBH gay bat loi
cho nguoi tiéu dung thi cac dich vu do PLBH
cung cdp doi hoi trach nhiém nghé nghiép,
theo d6 dai ly phai chiu trach nhiém déi véi
toan bd hanh vi trong hoat dong tiép thi bao

13 Piéu 143 B luat Dan sy nam 2015.
4 Bui Thi Hang Nga, Bach Thi Nha Nam, Tldd, tr. 185-186.
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hiém. Nguyén tac nay con dwoc goi la trdch
nhi¢gm san phim hodc trach nhiém nghé nghiép,
c6 thé thay ton tai su binh dang trong quan hé
phap ly gitra dai ly va DNBH".

Két luan

DLBH gitt vi tri then chét trong kinh doanh
BHNT, béi phan 16n hop dong BHNT trén thi
treong hién nay duoc khai thac thong qua
hoat dong cia PLBH. Do d9, viéc tiép tuchoan
thién cac quy dinh phap luat vé dia vi phap ly
ctia PLBH c6 y nghia quan trong khong chi
trong viéc xdc lap tw cach phéap ly 1o rang,
bao dam su binh dang trong moi treong kinh
doanh, ma con tao co sé cho DLBH phat trién
mot cach doc 1ap va chuyén nghiép. Diéu nay
dong thoi gop phan cing ¢ khung phap ly vé
KDBH, nang cao tinh minh bach, hiéu qua va
bén viing cta thi truong bao hiém Viét Nam
noi chung va thi trerong BHNT ndi riéng,./.
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