PHUGNG PHAP DINH GIA DONG VAT HOANG DA
TRONG GIAI QUYET VU AN HINH SU 6 TRUNG QuécC
VA KINH NGHIEM CHO VIET NAM
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Tom tit: Thuc trang vi pham quy dinh vé bdo vé dong vdt hoang da (DVHD) néi chung va
dong vdt nguy cup, quy, hiém ndi rzeng 6 Trung Qudc va Viét Nam dang ¢ mikc 4o dang bdo dong,
gdy mdt can bang nghiém trong d6i v6i hé sinh thdi. Phap luat hinh sy ctia hai quéc gia nay déu
ghi nhdn nhitng t6i danh nham xit Iy hanh vi vi pham. Dé’ dinh t6i va dinh khung hinh phat, viéc
dinh gida DVHD la mot thii tuc bt budc & Trung Quoc va dp dung bt budc véi mot s0 "toi danh ¢
Viét Nam. Tuy nhién, thuc tién gzm quyét vu dn o Viét Nam phat sinh nhiéu vuéng mdc lién quan
dén dinh gid DVHD do thiéu cdc quy dinh diéu chinh truc tiép, dic blgt la phwong phdp dinh gid.
Bdi viét nghién citu phép ludt t6 tung hinh sy Trung Quéc vé vin dé nay, trén co s6 do kién nghi
hoadn thién phdp ludt t6 tung hinh sy Viét Nam va ndng cao hiéu qud dp dung phap luat.

Tir khéa: thmg phdp dinh gid; dong vit hoang da; dong vit nguy cip, quij, hiém; Trung
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METHODS OF WILDLIFE VALUATION IN CRIMINAL CASES
IN CHINA AND EXPERIENCES FOR VIETNAM

Abstract: Regulatory violations concerning the protection of wildlife in general and
endangered, precious, and rare species in particular in China and Vietnam is alarming, causing
severe imbalances in the ecosystem. The criminal law of both countries recognizes crimes to deal
with these violations. To determine the crime and the corresponding penalty, the valuation of
wildlife is a mandatory procedure in China and is required for some crimes in Vietnam. However,
in the practice of case settlement in Vietnam, there is a problem related to the valuation of wildlife
due to the lack of direct regulations, especially valuation methods. This article studies Chinese
criminal procedural law on this issue and, based on that, proposes improvements to Vietnamese

criminal procedural law and improving the effectiveness of law enforcement.
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bit van dé

Trung Quoc va Viét Nam la hai L trong s0 cac
quoc gia ndi bat & khu vuc chau A va trén thé
gioi vé mua ban trai phép DVHD va san phdm
cua chung. Ddc biét, Trung Qudc con dugc cong
nhan rong rai la mot trong nhitng thi treong
tiéu thu 16n nhat thé gidi vé budn ban cac san
pham DVHD'. Dinh gia DVHD la hoat dong
quan trong d€ xac dinh gia tri cia DVHD trong
giai quyét cac vu an hinh su ¢6 lién quan. Két
luan dinh gia BVHD la ngu6n chiing c quan
trong dé lam co so dinh t0i danh, dinh khung
va quyet dinh hinh phat. Néu két qua dinh gla
thiéu chinh x4c sé dan dén nhung phéan quyét
khac nhau nhu ¢6 t6i hoac vo t6i, khung hinh
phat ndng hodc nhe hon, tt d6 anh huwéng
nghiém trong dén quyén va lgi ich hgp phap
ctia ngroi bi budc tdi.
1 Evie Kirschke-Schwartz (2016), Wild Laws: China and Its
Role in Illicit Wildlife Trade, https://[www.wilsoncenter.org/
event/wild-laws-china-and-its-role-illicit-wildlife-trade,
truy cap ngay 10/8/2024.
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Luat hinh sy Viét Nam va Trung Qudc déu
c6 quy dinh vé t6i pham lién quan dén BVHD.
Tuy mdi quéc gia c6 nhitng ghi nhan khac nhau
trong xac dinh t0i danh va dinh khung hinh
phat, dinh gia DVHD déu duoc xac dinh 1a hoat
dong quan trong trong giai quyét vu an. Dac
biét, Trung Qudc da xay dung dwgc phuong
phép dinh gia khong chi d6i véi DVHD ma con
san ph5m cua chung dua trén cac co so khoa
hoc va da tng dung hiéu qua vao qua trinh ap
dung phap luat. Trong khi d¢, thuc tién giai
quyét vu an hinh sy vé t6i pham lién quan dén
DVHD ¢ Viét Nam van con han ché. Dién hinh,
c6 treong hop véi hanh vi cung toi danh nhu’ng
c6 dia phuwong dinh gla dwoc BVHD va c6 dia
phvzong tlr chdi dinh gid, dan dén s khéc biét
trong xt ly t6i pham, chua dam bao tinh cong
bang. Mot trong nhitng nguyén nhan cta sw
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khac biét la do thiéu phuwong phap dinh gia
thong nhat trong pham vi toan qudc. Nghién
ctu phap luat Trung Qudc vé dinh gia DVHD
va san pham cta chang, dac biét la phuong
phép dinh gia c6 y nghia quan trong. Trén co so
cua két qua nghién ctu, tac gia kién nghi hoan
thién hé théng phap ludt to tung hinh sy Viét
Nam va nang cao hiéu qua 4p dung phap luat
vé van dé nay.

1. Phap luit Trung Quéc vé cac tdi vi
pham quy dinh vé bao vé dong vat hoang da
va phuwong phap dinh gia dong vat hoang da

Theo quy dinh cta phap luat Trung Qudc,
DVHD thudc dién bao vé bao gom 02 nhom:
DVHD trén can, dudi nudc quy hiém va co
nguy co tuyét chung (DVHD dwoc bao vé trong
diém cdp qudc gia?); DVHD trén can c6 gid tri
sinh thdi, khoa hoc va xa hdi quan trong. Cung
véi d6, Trung Qudc da ban hanh Danh muc
DVHD duogc bao vé trong diém cap qudc gia® va
Danh muc DVHD trén can c6 gia tri sinh thai,
khoa hoc va xa hdi quan trong*. Qudc gia nay
c6 mdt hé thdng phap luat kha d6 so vé bao vé
DVHD vdi hon 50 van ban phap ly dang c6 hiéu
liee, trong d6 Luat Bao vé DPVHD ndm 1988 (stta
dodi, b6 sung nam 2022) déng vai tro cot 16i°.
Tuy nhién, Luat nay khong quy dinh nhvfng toi
danh nham xtt ly cac hanh vi vi pham ma chi
dirng lai ¢ viéc liét ké nhitng hanh vi vi pham, bi
nghiém cdm, c¢6 kha néng bi xtt ly hinh sy theo
quy dinh. Thay vao d9, cac t6i danh lién quan
dén bao vé BVHD va san phdm cuia chtiing duoc
quy dinh trong Luat Hinh sy Trung Qudc nam
1988 (stra doi, b6 sung nam 2023)¢, bao gom:

- Toi budn lau dong vat quy hiém hodc
san pham cua chang (Diéu 151). Day la toi
pham thudc Muc 1 (Cac tdi pham budn lau),
2 Danh muc BVHD duoc bao vé trong diém cip qudc gia
€6 thé 6 nhung loai BVHD khéng nam trong Phu luc [,
IT ctia Cong wéc Quoc t& vé budn ban cac loai dong, thuc
vat hoang danguy Cap (CITES) nhung van can thiét duoc
bao vé ¢ cap do qudc gia.

3 Danh séch cac loai BPVHD duoc bao vé trong diém cap
qudc gia, duoc Hoi dong Nha nude phé duyét vao ndm
1989, stra d6i moi nhét vao ngay 04/01/2021, https://lhsr.sh.
gov.cn/gjzdbhysdwml/indexhtml, truy cap ngay 30/9/2024.

4 Danh sach cédc loai DVHD trén can c6 gia tri sinh thai,
khoa hoc va xa héi quan trong, dugc cdng b6 vao nam 2000
béi Cuc Quan ly Lam nghiép va Ddng c6 Qudc gia, stra
d6i moi nhat vao nam 2023, hitps://www.gov.cn/zhengce/
zhengaeku/202307/content_6889361.htm, truy cap ngay 10/8/2024.
5 Yunbo Jiao, Tien Ming Lee (2021), China’s Conservation
Strategy Must Reconcile Its Contemporary Wildlife Use and
Trade Practices, https://www frontiersin org/journals/
ecology-and-evolution articles/10.3389/fevo.2021.675400/
full, truy cap ngay 11/8/2024.

¢ Criminal Law of the People’s Republic of China, 1979,

amended in 2023, https://law.pkulaw.com/chinalaw/
3b70bb09d2971662bdfb.html, truy cap ngay 10/8/2024.
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Chuong III (Cac toi xam pham trat ty kinh t€ thi
treong xa hoi cha nghla)

- Toi danh bat thuy san trai phep (biéu 340),
Muc 6 (Cac toi xam pham sy bao vé tai nguyén
moi treong), Chuong VI (Céc tdi xam pham trat
te quan ly xa hoi).

- Cac t0i pham quy dinh tai Diéu 341 thudc
Muc 6 (Cac toi xam pham su bao vé tai nguyén
moi treong), Chuwong VI (Cac toi xam pham trat
tw quan ly xa hoi), cu thé bao gom:

+ Tdi gay nguy hiém cho BPVHD nguy cap,
quy hiém duwoc Nha nudc dic biét bao vé’
(doan 1 Diéu 341).

+ T6i sdn bat trdi phép DVHD trong khu bao
ton (doan 2 Diéu 341).

+T6i san bat, mua ban, van chuyén trai phép
DVHD trén can (doan 3 Diéu 341).

Trong nhitng tdi danh néu trén, gia tri cta
DVHD va san phdm cia DVHD la yéu t6 cot 16i
d€ dinh tdi danh va quyét dinh hinh phat. D6i
voi nga voi va sting té gidc, viéc xac dinh gia
trj tiéu chuan da duoc quy dinh trong hai van
ban riéng biét®. Nhu vay, nga voi va sting té giac
da duoc ghi nhan mot muc gia cu thé, lam co
sO dé€ giai quyét vu an nén khong can ap dung
cong thire dinh gia d€ tinh toan gia tri. D&i voi
DVHD la ca thé té giac va voi (con song hodc da
ché't) cac BVHD khéc va san phé’m cua chl'mg
can dugc tién hanh dinh gid dé xac dinh gid tri
v6i don vi la nhan dan té (goi tat la “NDT”)
Truong hop gid tri tinh toan thdp hon gia giao
dich thuc t€ thi 1dy gia giao dich thuc t€ dé xéc
dinh’. Trung Qudc cung da ban hanh nhiéu van
ban huéng dan cho van dé r1ay10 Cu thé, o
hai phuong phap riéng biét d€ xac dinh gia tri
7 Tdoa 4n nhan dan t6i cao va Vién kiém sat nhan dan t6i
cao Trung Qudc, Gidi thich mgt s6"vin dé lién quan dén viéc
dp dung phdp ludt trong gidi quyét vy dn hinh sy vé hanh vi
hity hoai tai nguyén DVHD, niam 2022 (goi tat la “Gidi thich
niam 2022”), https://www.trafficchina.org/flfg/, truy cap
ngay 10/8/2024.

8 Thong bao cua Cuc Lam nghiép Nha nudc vé viéc ban
hanh tiéu chuén gia tri d6i véi nga voi budn lau va cac san
pham cua ching trong cac vu 4n hinh su lién quan dén
hanh vi pha hoai tai nguyén DPVHD nam 2001 (in Chinese),
https://www. trafficchina.org/gfxwj/; Thong bao cta Cuc
Lam nghiép Nha nudc vé viéc ban hanh tiéu chuan gia
tri d6i v6i sting té gidc lién quan dén cdc vy an hinh sy
pha hoai tai nguyén DVHD nam 2002 (in Chinese), https://
www.trafficchina.org/gfxwj/, truy cap ngay 10/8/2024.

9 Diéu 4 Giai thich nam 2022.

10 Gijai thich ndm 2022, Lénh s6 46 ctia Cuc Lam nghiép va
bong c6 Nha nudc ndm 2017 vé Phuong phép xéac dinh gia
tri DVHD va san phém cta ching, kem theo d6 1a Phu luc
0 03 vé “Danh muc céc tiéu chuén gid tri chudn cho DVHD
trén can; Lénh s6 5 cuia BO Nong nghiép va Nong thén ndm
2019 vé phuong phép xac dinh gia tri DVHD thay san va
san pham cta ching, kem theo d6 1a Phu luc s6 04 vé “Danh
muc tiéu chuan Gia tri tiéu chuan DVHD thay san”.
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cua DVHD va san pham ctuia chiing nhu sau':
Gid tri tong thé cia DVHD = Tiéu chudn gid tri co
so cua loai x Hé s6'mitc dd bdo vé.

Trong d¢, tiéu chudn gia tri co so cta loai
duoc xac dinh theo Danh muc tiéu chudn gia tri
co ban ciia DVHD trén can da dé cap'> bVHD
duoc bao vé trong diém qudc gia cdp do6 I co hé
s& murc dd bao vé 14 10 Ian va DVHD dwoc bao
vé trong diém quoc gia cap do II cd hé s6 murc
dd bao vé 1a 5 lan. Vi du:

- 01 con hé'trong vy dn sé cé Gid tri tong thé'=
100.000 NDT x 10 = 1.000.000 NDT (h6'thudc danh
muc bdo vé trong diém qudc gia cdp dg I).

- 01 con linh dwong Ty Tang sé cé Gid tri tong
thé'=50.000 NDT x 5 = 250.000 NDT (linh dwong
Tay Tang thudc danh muc bdo vé trong diém qudc
gia cdp do I1).

* Phwong phdp dinh gid san phdm cia DVHD

Dai véi viée dinh gia tri san pham caa DVHD
thi phttc tap hon, can dua theo quy trinh sau:

- Budc 1: Xac dinh gia tri tong thé cua
DVHD theo cong thitc vira néu.

- Bwéc 2" Xac dinh gia tri ctia san phdm
DVHD. Cac co quan thuc thi phap luat hodc co

quan dinh gia sé can c vao tinh hinh thuyec t€ dé

tinh toan gia tri cia san pham DVHD dua trén
gia tri tong thé ctia loai nhung khéng duoc vuot
qua gia tri tong thé cia DVHD theo cong thirc:

Gid tri ciia sin phdm DVHD = Gid tri tong thé

cua DVHD x H¢ s6'nguon goc loai x HE s6'giai doan
phit trién x HE s6 ciia by phdn co thé'lién quan dén
vu vige x S6'liwgng cd thé. Trong do:

+ Heé s6 ngudn gdc loai dwgc tinh theo cong
thirc 1dy hé sd nguodn goc loai cia DVHD lam
chudn (hé s6 1,0); gia tri cia DVHD nuoi cay
nhan tao va san pham caa chung 1a 0,5. Gia tri
cta BPVHD nudi cdy nhan tao va san pham ctia
ching la 0,25.

+ Hé s6 giai doan phat trién dugc co quan
thuee thi phép luat hoac co quan tham dinh thuc
hién va tinh toan dua trén co s6 xem xét toan
dién kha nang sinh san, ty 1é song, giai doan
1 Giai thich nam 2022.

2 Phu luc s6 03 kém Lénh s6 46 va Phu luc s6 04 kem
Lénh s6 05.

13 1énh s6 46 va Lénh s6 05, Diéu 6 Huwéng dan nam 2020
(Toa &n nhan dan t6i cao, Vién kiém sat nhan dan tdi cao,
B Cong an va Bd Tu phép ciing da ban hanh Huéng dan
chi dao xtr ly t0i bu6n ban trai phép DVHD theo quy dinh
ctia phép luat ndm 2020 (goi tat la “Hvzong dan nam 2020”));
Chen Qunwu, Dinh gid djng vit quy, sin phim dong vit quy,
https://baijiahao.baidu.com/s?id=1785693450843432350&wfr=
spider&for=pc; Lu Yikun, Hay bat diu tir viéc xdc dinh gid tri
trong t9i budn ldu sin phim dgng vt quy, https//mpwexin.
qquom/s?_biz=Mzg2MDY30DcINw—8&mid=2247495818&idx=2
&sn=077a2f110ebe8b6426ca919d6efdeat5&chksm=ce200f80f957869
616067265039465312a2¢72ed48b1{74e3ef02e0d6fab6385d673(791d
&scene=27, truy cap ngay 27/9/2024.
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phat trién... ctia loai. Néu DVHD da trudng
thanh thi hé s6 nay c6 thé duoc hiéu = 1,0.

+ He s6 cua cac by phan co thé dong vat lién
quan dén vu viéc dugc xac dinh theo gia tri st
dung cta titng bo phan. Truong hop bo phan do
co gié tri st dung dac biét hoac viéc mat di co
thé gay chét cho dong vat thi gia tri cia bd phan
nay dugc tinh t&i da bang 80% gla tri tong thé
cua dong vat. Cac bd phan khéc co gia tri thap
hon duoc tinh t6i da 20% so véi gia tri tong thé.
Néu viéc tinh theo ty 1€ trén khong phu hop véi
thuc té, co quan c6 thdm quyén phai xac dinh lai
gia trj trén co so xem xét tinh hinh cu thé. Trong
truong hop két qua tinh toan thap hon gia giao
dich thuc t€, gia giao dich thuc t€ sé duoc sw
dung'. Hién nay, Trung Qudc chua ¢6 danh muc
cac bo phan co thé chiém 80% va 20% tiéu chuan
gia tri tong thé cua dong vat. Viéc xac dinh nay
duoc chuyén giao cho cac co quan thuyece thi phap
luat tuy vao ting truc‘mg hop cu thé.

+ 50 luong ca thé 1a s6 luong/trong lucyng
san pham cua BVHD da duoc quy doi sang sO
luong ca thé BVHD d6. Tuy nhién, hé sd nay
chi thuan tién ap dung trong t~ru’€mg hop DVHD
dd co6 s6 lugng san pham dé quy déi sang s6
luong ca thé (vidy, 01 qua tim tuong tmg vi 01
ca thé dong vat). D6i voi nhung san pham khéc,
chang han nhu vay té té, viéc quy doi bao nhiéu
vay té té dé€ thanh 1 cd thé té té lai la mot bai
toan chwra dwoc hwéng dan cu thé bang cac van
ban c6 gia tri phap ly ma chi ¢c6 mot sd nghién
cttu khoa hoc c6 lién quan®.

Thong qua phuong phap tinh toan theo cac
budc nhu trén, chang han co quan thyec thi phap
luét thu gitr dwgc s6 luwong da ho twong ting voi
5 ca thé ho hoang da truong thanh thi:

- Gid tri tong thé ciia 01 cd thé' hé = 100.000
x 10 =1.000.000 NDT.

- Gid tri ciia s6 da ho thu gii dwgc = 1.000.000
NDT (Gid tri téng thé ciia 01 cd thé'hé) x 1 (H¢ s6’
nguon goc loai) x 1 (Hé s giai dogn phit trién) x 0,8
(H¢ s6"ctia by phin co thé’lién quan dén vu viéc) x 5
(S6'Twong cd thé) =4.000.000 NDT.

Néu kho xéc dinh gid tri caia DVHD lién
quan va san phé’m cua chl’mg theo quy dinh vira
de cap thi viéc dinh gia pha1 dya trén bdo cdo
clia cac t6 chiic sau day va két hop véi cac bang
ching khac: (1) Bdo cdo ctia co quan chiing
nhan gia; (2) Bdo cdo do co quan bao vé bVHD
cua Hoi dong Nha nudc, co quan quan ly xuat
nhap khau cac loai c6 nguy co tuyét chiing qudc
gia, Tong cuc Hai quan va cac co quan duoc chi
1“Piéu 6 Heéng dan nam 2020.

15 WCS Viét Nam (2024), Bdo cdo kinh nghi¢m qudc té'trong
viéc gidi quyét cic vu vi pham lién quan dén vay té té va khuyén
nghi cho Viét Nam.
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dinh khac; (3) Bao cdo ctia co quan bao vé bVHD
cua chinh quyén nhéan déan cap tinh, cdp thanh
phé trd 1én, cac co quan thudc co quan quan ly
xudt nhap khau cac loai c6 nguy co tuyét ching
qudc gia va co quan hai quan trye thudcte.

2. Phéap luat Viét Nam vé cac tdi vi pham
quy dinh vé bao vé, phu’ong phap dinh gia
dong vat hoang da va mot s6 han ché trong
thyc tién ap dung phap luat

2.1. Phdp ludt Viét Nam vé cdc tdi vi pham
quy dinh vé bdo vé va phuong phdp dinh gid
dong vdat hoang da

Twong tu nhu Trung Qudc, Viét Nam clng
c6 su phan hoéa muc d6 bao vé déi voi cac loai
DVHD. Trong d¢, cac loai nguy cdp, quy, hiém
dwoc uu tién bao véY; cac loai dong vat riing
nguy cap, quy, hiém nhém IB'® va céc loai thudc
Phu luc I CITES dwoc bao vé & mttc 0 cao nhat.
Cung véi Trung Qudc, Viét Nam ciing duoc
xac dinh 1a thi trueong tiéu thy, trung chuyén
DVHD 6n trén thé giéi®”. Viét Nam khong c6
Luat riéng vé bao vé BVHD nhu Trung Qudc,
thay vao d6, cac quy dinh vé bao vé BVHD
duoc ghi nhan trong mot s6 luat chuyén nganh
khac c6 lién quan®. Cac t6i danh lién quan dén
DVHD va san pham cua ching duoc diéu chinh
boi B luat Hinh sy nam 2015, (stra d6i, bd sung
nam 2017 va 2025 (goi tit 1a BLHS nam 2015),
bao gom:

- T6i vi pham quy dinh vé bao vé BVHD
(biéu 234), thuoc Muc 3 (Cac tdi pham khac xam
pham trat tu quan ly kinh t€), Chuong XVIII
(Cac toi xam pham trat tie quan ly kinh té).

- T6i hay hoai ngudn loi thuy san (Diéu 242),
thudc Churong XIX (Céc toi pham vé mdi truong).

- T6i vi pham quy dinh vé bao vé dong vat
nguy cap, quy, hiém (Diéu 244), thuéc Chuong
XIX (Céc toi pham vé moi truong).

e Piéu 15, 16 Giai thich ndm 2022.

7 Danh muc céc loai nguy cdp, quy, hiém duwgc vu tién
bao vé (kem theo Nghi dinh s6 64/2019/ND-CP ngay
16/7/2019 ctia Chinh phu stra d6i Diéu 7 Nghi dinh s6
160/2013/ND-CP ngay 12/11/2013 ctia Chinh phu vé tiéu
chi xac dinh loai va ch& d6 quan ly loai thudc Danh muc
loai nguy cép, quy, hiém duoc wu tién bao vé).

8 Danh muc céc loai thiee vat ritng, ddng vat rirng nguy
cdp, quy, hiém (kem theo Nghi dinh s6 84/2021/ND-CP
ngay 22/9/2021 stra d8i, bd sung mot s diéu cua Nghi
dinh s6 06/2019/ND-CP ngay 22/01/2019 ctia Chinh phu
vé quan ly thuc vat ring, dong vat riing nguy cdp, quy,
hiém va thyce thi Céng wdc vé budn ban qudc té€ cac loai
ddng vat, thyc vat hoang da nguy cap).

¥ Diéu Quy, Vi sao Viégt Nam bj xem la thi trieong tiéu thu
DVHD I6n trén thé'gidi?, https://tuoitre.vn/vi-sao-viet-nam-
bi-xem-la-thi-truong-tieu-thu-dong-vat-hoang-da-lon-tren-
the-gi0i-20220510132746838 htm, truy cap ngay 13/11/2024.
2 Luat Da dang sinh hoc nam 2008 (stra ddi, b6 sung ndm
2018), Luat Lam nghiép nam 2017 va cac van ban huéng
dan thi hanh.
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Da6i voi toi danh quy dinh tai Diéu 234 va
biéu 242 BLHS nam 2015, gia tri cia BVHD
va san pham caa chung la ddu hiéu dinh t6i,
dinh khung hinh phat. Tuy nhién, phap luat
t0 tung hinh su Viét Nam khong ¢6 quy dinh
riéng biét vé dinh gia DVHD va san pham
ctua chung. Viéc tinh toan gia tri trong nhiing
treong hop nay can can c¢ vao quy dinh chung
vé dinh gia tai san (DGTS). bPVHD duoc xem la
tai san khong mua ban pho bién trén thi truong
Do d6, theo huong dan cua Nghl dinh s6
30/2018/ND-CP ngay 07/3/2018 ctia Chinh phu
quy dinh chi tiét viéc thanh 14p va hoat dong
cua Hoi dong dinh gid tai san (HDDGTS);
trinh tw, tha tuc DGTS trong t6 tung hinh
sw, sta d6i boi Nghi dinh s& 97/2019/ND-CP
(goi tit la Nghi dinh s8 30/2018/ND- -CP),
phuong phap dinh gia doi véi loai tai san nay
duoc tién hanh nhw sau?::

- Cén c¢ vao loai tai san; thong tin va dac
diém cua tai san; tinh hinh khao sat gia, thu thap
thong tin lién quan dén tai san can dinh gia; Hoi
dong thuc hién DGTS theo tiéu chudn vé tham
dinh gia, phuong phép dinh gia chung d6i voi
hang hoéa, dich vu va cac tiéu chudn, phuong
phap dinh gid quy dinh tai phép ludt chuyén
nganh lién quan dén tai san can dinh gia.

- Hoi dong xac dinh BDGTS dua trén két qua
giam dinh, y kién danh gia cua co quan c¢6 tham
quyeén va chuyén gia vé linh viee nay hodc gia tri
ghi trong ho so, tai liéu cua tai san.

Mit khac, DVHD va san phdm cua chdng
cling dugc xem la hang cdm theo Diéu 6 Luat
Pau tu nam 2020%. Do d6, khi ap dung phuong
phap dinh gid nhu vira néu, HDDGTS can ap
dung thém quy dinh vé can ct dinh gia doi
v6i hang cam. Cu thé, viéc DGTS 1a hang cam
khong mang tinh chat tuy nghi lua chon nhuw
doi vdi tai san khong phai la hang c&m ma bat
budc duya trén it nhat mot trong cac can ci theo
thit tu wu tién Jan luot tir trén xudng dudi theo
quy dinh sau®:

- Gid mua ban thu thap duoc trén thi truong
khong chinh thikc tai thoi di€ém va tai noi tai san
la hang cdm duoc yéu cau dinh gid hodc tai dia
phuong khac;

- Gia ghi trén hop dong hodc héa don mua
2 Piéu 17 Nghi dinh s6 30/2018/ND-CP.

2 Khoan 4 biéu 3 Nghi dinh s6 30/2018/ND-CP.

2 Khoan 2 Biéu 15 Nghi dinh s8 30/2018/ND-CP va
khoan 3 Diéu 8 Thong tw s6 30/2020/TT-BTC ngay
17/4/2020 huéng dan mot s6 diéu ctia Nghi dinh s6
30/2018/ND-CP ngay 07/3/2018 ctia Chinh pht quy dinh
chi tiét viéc thanh 1ap va hoat dong cua HDDGTS; trinh
tw, tht tuc DGTS trong t6 tung hinh sw va Nghi dinh s6
97/2019/ND-CP ngay 23/12/2019 ctia Chinh phu stta d6i,
bd sung mot sd diéu cua Nghi dinh s6 30/2018/ND-CP.
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ban hodc to khai nhap khau hang cam (néu co);

- Gid do doanh nghiép tham dinh gia cung cap;

- Gia thi truong khu vyce hodc thé gidi cta
hang cdm do co quan, td chitc c¢6 tham quyén
thong bao;

- Gi4 niém yét, gia ghi trén hgp déng hoac
héa don mua ban hodc to khai nhap khau cta
tai san twong tu duoc phép kinh doanh, Iuu
hanh, st dung tai Viét Nam;

- Gia thi treong khu vuece va thé gidi cta tai
san tuong tu dwoc phép kinh doanh, Itu hanh,
stt dung tai cac thi treong nay;

- C4c can ct khac giap xac dinh gia tri cua
tai san can dinh gia do co quan c6 thdm quyén
tién hanh t0 tung cung cap va chiu trach nhiém
vé tinh chinh x4c, tin cdy ctia cac can ct nay.

Nhu vay, quy dinh vé phuong phap dinh
gia BVHD ¢ Viét Nam van con chung chung,
trong khi d6, DPVHD la mét doi tuwong dac biét,
khac véi nhiing loai tai san khac nén can cé
phuong phép dinh gia riéng. Viéc thiéu phlrong
phap dinh gia chuyén biét véi d6i tiong nay c6
thé dan dén thuc tién ap dung phép luat thiéu
thong nhat. Tuy nhién, khi xtr ly t0i pham tai
biéu 244 BLHS khong can ct vao gia tri cta
DVHD va san pham cta ching ma can ctt vao
s0 luong, khoi luong ca thé hodc san pham.
Boi vay, trong mot sd truong hop, can quy doi
cd thé, san pham DVHD thu gitt dwoc sang s6
luong DVHD d¢€ dinh t0i danh va quyet dinh
hinh phat. Viéc quy doéi nay khong nam trong
pham vi bai viét va sé dugc dé cap trong mot
cong trinh nghién cttu khac.

2.2. Han ché vé dinh gid djng vdt hoang
da trong thuc tién gidi quyét vu dn hinh sy &
Viét Nam

DVHD 1a loai hang cdm dac biét, khong
dwoc phép lru hanh trén thi truong, thu doan
pham tdi d6i véi loai hang hda nay tinh vi nén
hop dong hoac héa don mua ban cﬁng thuwong
khong ghi ro gia tri thuc t€ (do cac san pham
DVHD thuong bi tron 1an vao cic hang hoéa
khac dwgc phép luu thong), s6 lwgng mua ban
tan mat, chia nho thanh nhiéu dot d¢ dé dang
van chuyén, gia thi truong caa BVHD trong

khu vuc hodc thé gidi, ciing gan nhu khong thé

xac dinh dwgc do BVHD dong thoi cling bi cam
giao dich & hau hét cac khu vuc va cac qudc gia
trén thé gigi*. Do do, viéc xac dinh gid tri cua
DVHD hién nay chu yeu dwa vao viéc xac minh
thuc € tai dja phwong 6 hanh vi vi pham. Mbi
dia phuong, khu virc sé c6 gia khac nhau nén

2 Nguyén Phuong Thao va céc tac gia (2024), Bio cdo téng

két dé tai nghién citu khoa hoc cip trieong “DGTS theo Lugdt To'

tung hinh sw Viégt Nam”, Truong Dai hoc Luat Thanh phd
H6 Chi Minh, tr. 114-115.
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viéc 4p dung gid khong thong nhat hoac cung
vé mot hanh vi, d6i véi cung mot loai, mot ca
th€ DVHD, nguy cap, quy, hiém thi quyét dinh
ap dung khung hinh phat c6 thé khac nhau tai
cac dia phuwong khac nhau; ¢ dia phwong nay,
nguoi vi pham sé bi truy cttu trdch nhiém hinh
su, nhung ¢ dia phwong khac thi ¢6 thé khong
bi truy ctu®.

bién hinh, c6 HDDGTS da tir chdi dinh gid
do trén thi treong khong cé giao dich mua ban
loai BVHD (khi mat do) dwoc yéu cau dinh gia,
Nha nudc ciing chwa cé biéu gia quy dinh doi
voiloai ddong vat nay nén khong co can ct dé xac
dinh gia tri tai san, khong du yéu t6 cau thanh
t0i “Vi pham quy dinh vé bao vé BVHD"%. Vi
thé, nguoi thuc hién hanh vi vi pham chi bi x&
phat vi pham hanh chinh. Trong mét vu an
mua ban DVHD khac, HDDGTS cling da tw
chdi dinh gia xuong su tir do tai san nay khong
dwoc mua ban pho bién trén thi treong. Ngoai
ra, HDDGTS cho rang Co quan Canh sat diéu
tra dé nghi dinh gia vuot qua pham vi hiéu biét
chuyén moén cua Hoi dong do két luan giam
dinh x4c dinh dwoc loai nhung khong xac dinh
dwogc quan thé, vung phan bd cua ca thé dong
vat can giam dinh, nén khong c6 co s¢ dinh gia.
Vi thé, ciing khong thé xtr ly vé t6i “Vi pham
quy dinh vé bao vé DVHD”?. Dat gia thuyét,
néu mot dia phlrong khac ¢6 ton tai cac giao
dich mua ban cac loai dong vat nay thi hanh
vi mua ban van c6 kha nang cdu thanh tdi do
HDDGTS 6 co s¢ dinh gid duoc tai san. Thong
qua nhitng vu an trén, c6 thé thdy nguy co bo
lot tdi pham la rat cao do thiéu co so dinh gia
ddi voi cac loai BPVHD. Hon nita, cic to chitc
buén ban BVHD c¢6 thé loi dung thyce trang nay
d€ tién hanh budn ban cac loai DVHD & nhiing
noi khong c6 mua ban phd bién trén thi treong,
gay kho khan cho viéc DGTS.

Ciing theo quy dinh, HDDGTS c6 thé dua
vao “gia do doanh nghiép tham dinh gia cung
cap”® dé€ lam co so xac dinh gia tri caia BPVHD

% Ngb Van Luong, Vieong mic vé DGTS trong vy dn hinh s,
https://vksndtc.gov.vn/tin-tuc/cong-tac-kiem-sat/vuong-
mac-ve-dinh-gia-tai-san-trong-vu-an-hinh-su-d10-t9649.
htmI7Page—2#new—related Nguyén Duy Hiru, Thuec tién
xét xir cdc t0i pham vé bao vé¢ DVHD, ddng vdt nguy cdp, quy,
hiém tai Dik Lik, https://tapchitoaan.vn/thuc-tien-xet-xu-cac-
toi-pham-ve-bao-ve-dong-vat-hoang-da-dong-vat-nguy-cap-
quy—hiem—tai—dak—lak, truy cap ngay 23/4/2024; Nguyen
Phuong Thao va cac tac gia, Tldd, tr. 114-115.

* Ban &n s6 17/2020/HSST cua Toa én nhan dén huyén
Krong Bong, tinh bik Lik, https: //congbobanan toaan.gov.
vn/2ta610878t1cvn/chi-tiet-ban-an, truy cap ngay 23/10/2024.
¥ Ban an s0 173/2023/HS-PT ngay 30/5/2023 ctia Toa an
nhan dan cap cao tai Da Néng, https://congbobanan.toaan.
gov.vn/2tal218459%t1 cvn/chi-tietban-an, truy cap ngay 03/10/2024.
% Piém ckhoan 2 Biéu 15 Van ban hop nhat s6 31/VBHN-BTC.
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theo yéu cau dinh gia cua co quan c6 tham
quyeén tién hanh t6 tung. Theo thong ké cta
Trung tam Gido duc Thién nhién (ENV), tinh
dén thang 10/2023, ca nudc c6 15 doanh nghiép
c6 kha nang tham dinh gia d6i véi DVHD?.
DPay cting 1a mot con s6 han ché d€ dap tng nhu
cau dinh gia PVHD trong giai quyét vu an hinh
su. Sau khi nhan duoc dé nghi tham dinh gia,
cac doanh nghiép thdm dinh gi4 sé tién hanh
dinh gia va cung cap lai két qua cho HDDGTS.
Tuy nhién, co s6 d&€ HDDGTS kiém tra lai gia
do cac doanh nghiép tham dinh gia cung cap la
gl trong khi HDDGTS von da gap kho khan khi
tién hanh dinh gia dua trén cac can ct luat dinh.
Nhung van dé trén da tac dong khong nho dén
viéc xac dinh dtng gid tri caa DVHD nham giai
quyét vu an hinh sp ™.

Nhu Vay, co thé xac dinh mot sd nguyen
nhan chu yeu dan dén nhiing han ché vé hoat
dong dinh gia DVHD nhu: Thiéu quy dinh vé
phuong phap dinh gia DVHD thong nhat trong
pham vi ca nudc; hoat dong gidm dinh DVHD
chua hiéu qua, kéo theo hoat dong dinh gia gap
kho khén do thiéu co sd dé€ dinh gia; thiéu su
phéi hop chit ché gitra HDDGTS va cac co quan
c6 thdm quyén tién hanh td tung trong hoat
dong dinh gla DVHD.

3. Mot s6 goi mé nham hoan thién phap
luat t6 tung hinh sy Viét Nam va ning cao
hiéu qua 4p dung phap luit vé dinh gia dong
vat hoang da

Trung Qudc va Viét Nam déu quy dinh
nhitng t0i danh lién quan dén bao vé BVHD
trong luat hinh su qudc gia. Binh gia DPVHD
va san pham cta ching la hoat dong t6 tung
quan trong dé€ dinh t6i danh, dinh khung va
quyét dinh hinh phat d6i véi mot s6 toi pham
lién quan dén bao vé DVHD ¢ hai qudc gia nay.
Vé mdt tha tuc, Trung Qudc va Viét Nam déu
c6 quy dinh vé phuong phap dinh gia. Diém
khac biét la Trung Qudc c6 phuong phap dinh
gia chuyén biét d6i voi DVHD va san pham cua
chang, trong khi d6, Viét Nam chi ding lai o
nhitng quy dinh chung. Cu thé hon, & Trung
Qudc, viéc dinh gia BVHD va san pham cta
ching wu tién 1a st dung cong thitc tinh toan
da dé cap, truong hop kho xac dinh gid tri moi
can ct vao Bao cdo cta cac co quan, to chic co
lién quan. Viet Nam khong co cac cong thtrc
tinh todn cu thé nén thuyc tién dinh gia phat sinh
nhiéu van dé vuéng mac, két qua dinh gia trong
nhiéu treong hop khong théng nhat, dan dén

» Huéng din thyc thi phip ludt vé bdo vé DVHD nidm 2023,
https://thiennhien. org/uploads/law guidance-2023-nov-
14-2023-final.pdf, truy cap ngay 23/10/2024.

% Nguyén Phuong Thao va cac tac gia, Tldd, tr. 115-116.
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viéc dinh t6i va dinh khung hinh phat c6 thé
khacnhau d6i véi cung mét doi tuwong. Dya trén
cac phan tich, tac gia kién nghi hoan thién phap
luat t6 tung hinh su Viét Nam vé phuong phap
dinh gia DVHD va giai phap nang cao hiéu qua
ap dung phap luat nhu sau:

Thir nhdt, Vién kiém sat nhan dan tdi cao
va Toa an nhan dan tdi cao can phdi hop ban
hanh vén ban huéng dan rleng biét vé dinh
gia DVHD (bén canh nhitng van ban hudng
dan hién hanh vé BDGTS ndi chung®). Van ban
nay can dam bao hai ndi dung: (1) Xay dung
khung gia tri tiéu chuan caa DVHD (bao gom
ca DVHD trén can va thuy san) dé 4p dung
thong nhat trong pham vi ca nudc; (2) Cu thé
hoéa phuong phap xac dinh gia tri DVHD va san
phém ctia chiing dua trén cac gid tri tiéu chuan
daban hanh. Co thé tham khao phap luat Trung
Qudc da néu ¢ tiéu muc 1. Doi vdi viée xac dinh
cac hé s0 cuia san pham DVHD (hé s6 mtc do
bao vé, nguodn go’c loai, giai doan phat trién, bo
phan co thé), can cé nhiing nghlen ctru chuyén
sau va khao sat thuc tién, c6 thé tham khao
thém kinh nghlem nudc ngoai dé€ tang do chinh
xéc. Tuy nhién, can khac phuc diém han ché ctia
Trung Qudc trong viéc xac dinh hé sd bo phan
co thé cuia DVHD, quy dinh rd hé s6 twong tng
v6i danh muc cac bd phan pho bién, khong nén
giao cho cdc co quan dinh gia tu quyét. Tuong
tee Trung Qudc, quy dinh vé phan héa murc d¢
bao vé DVHD ¢ Viét Nam hién nay 1a diéu kién
thuan loi dé trién khai xay dung khung gia tri
tiéu chudn cho BVHD. Tuy nhién, sau khi duoc
thong qua, khung gia tri tiéu chuan can duoc
cap nhat dinh ky dé€ dam bao phu hop bién
dong gia thi truong va treeot gid khi c6 lam phat.

Thit hai, hoan thién, b6 sung quy dinh vé
phéi hop gitta cac co quan c6 tham quyén tién
hanh t6 tung véi HDDGTS va cac co quan, t6
chttc, ca nhan khac c6 lién quan dén hoat dong
DGTS trong cc van ban hwéng dan hién hanh
lién quan dén DGTS. Nhiing quy dinh nay can
tap trung vao mot sd van dé nhu: (1) Sy phdoi
hop gita co quan yéu cau BGTS voi HDDGTS
trong viéc bo sung klp thoi ho so DGTS, trao
doi cac kho khan, Vuong méc trong qua trinh
thuc hién viée dinh gia, yéu cau HDDGTS khac
phuc sai pham ngay trong thoi gian dinh gla
(2) Co quan yéu cau dinh gia thu’o‘ng xuyén
tham gia cdc phién hop DGTS cua HDDGTS,
dac biét d6i voi nhiing vu an ¢6 tai san can dinh
gia phtec tap, khong phd bién trén thi truong
nhu DVHD; (3) Chu thé chiu trach nhiém thanh
lap HDDGTS thuwong xuyén giam sat hoat
dong cia HDDGTS va yéu cau dinh ky bao cao

* Nighi dinh s530/2018/ND-CP, Théng tur s3 30/2020/TT-BTC.
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tién do; (4) Truong hop HDDGTS tir chéi viéc
DGTS thi co quan yéu cau DGTS can xac minh
rd ly do tir chéi, yéu cau giai trinh, néu can
thiét thi yéu cau HDDGTS cép trén tién hanh
viéc dinh gia®.

Thir ba, can thuong xuyén tap huan, boi
dudng, nang cao trinh do ctia ngwoi lam cong
tac DGTS, dac biétla dinh gia DVHD theo dinh
ky, tuy vao diéu kién ctia dia phwong hoac két
hop gitta cac dia phwong dé€ nang cao tinh
hiéu qua®. Bén canh d6, ndng cao chat luong
ctia can bd lam cong tac giam dinh BVHD?,
xem xét mo rong cac chu thé c6 thdm quyén
glam dinh DVHD®, gép phan dap tng yeu
cau cua thuec tién t& tung, rat ngan thoi gian
va chi phi trung cau giam dinh®, gia tang hiéu
qua ctua hoat dong dinh gia BVHD do két qua

cua két luan giam dinh BDVHD trong mét s6

treong hop la co sd quan trong dé tién hanh
hoat dong dinh gia DVHD. Ngoai ra, viéc tap
huén, b6i duwdng, nang cao y thirc, trinh d6 cua
nguoi c6 tham quyeén tién hanh t6 tung trong
cong tac DGTS la van dé can dugc quan tam
va trién khai dinh ky. Cac bu6i tap huan c6 thé
dién ra trong noi bd nganh hodc lién nganh d&
nang cao chat lugng.

Két luan

Trung Qudc da thanh cong trong viéc xay
dung bo cong thiec vé phuong phap dinh gié
DVHD. Day la mot huong di khoa hoc va moi
mé, dam bao nguyeén tac cong bang trong xtr
ly trdch nhiém hinh sy d6i véi cd nhan/phap
nhan vi pham. Véi nhiing nét twong dong
nhdt dinh xung quanh cac quy dinh vé bao
vé DVHD, phuong phap dinh gia DVHD cta
Trung Qudc co gia tri tham khao d6i voi Viét
Nam trong twong lai. Tuy nhién, Viét Nam can

2 Nguyén Phuong Thao va cac tac gia, Tldd, tr. 159.
3 Nguyén Phuong Thao va cac tac gia, Tldd, tr. 162.
3 Theo khoan 4 Diéu 31 va diém d khoan 2 Diéu 34
Nghi dinh s6 06/2019/ND-CP, co quan khoa hoc CITES
Viét Nam la co quan duy nhét ¢ chiic nang giam dinh

mau vat thuc vat, DVHD. Theo Diéu 1 Quyét dinh s8

2249/QD-BNN-TCLN ngay 17/6/2020 cta Bo Néng
nghiép va Phat trién ndng thon vé viéc chi dinh co quan
khoa hoc CITES Viét Nam, 04 co quan duoc chi dinh la:
(1) Vién Sinh thai va Tai nguyén sinh vat - linh viee dong
vat va thuy sinh vat; (2) Vién Nghién cttu Hai san - linh
viee thuy sinh vat; (3) Vién Khoa hoc Lam nghiép Viét
Nam - linh vuec thue vat; (4) Treong Pai hoc Lam nghiép
Viét Nam - linh vee thuee vat.

% Pham Minh Tuyén (2020), Ban vé toi “Vi pham quy dinh
vé bdo v¢ DVHD” quy dinh tai Diéu 234 BLHS ndm 2015,
https://tapchitoaan.vn/bai-viet/phap-luat/ban-ve-toi-
vi-pham-quy-dinh-ve-bao-ve-dong-vat-hoang-da-quy-
dinh-tai-dieu-234-blhs-2015.

% 16 Huynh Tan Duy, “Xt ly cac hanh vi vi pham quy
dinh vé bao vé DVHD theo phép luat hinh su Viét
Nam”, Tap chi Nha nwdc va Phdp ludt, s6 02/2023.
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chuan bi thém nhitng diéu kién khac, dac biét
vé yéu to con ngueoi dé dam bao phwong phap
nay cé thé trién khai hiéu qua trong thuec tien
ap dung phap luat./.
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