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Tém tit: Viéc giao két dicu kién giao dich chung (DKGDC) trén website thuong mai dién tir
(TMDT) dang la xu hudng boi tinh ty chii va linh hoat cho bén soan thdo nhung ciing tiém an riii ro
d61 vdi bén tiép nhdn. Nham bdo ddm sy cong bang, binh ding giita cic bén tham gia, bai viét lam ro
cdch nhin dién diéu khodn khong cong bang, danh gid quy dinh hién nay ciia phdp ludt Viét Nam va
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Dit van dé

Hién nay, céc giao dich xac lap bf?mg
DKGDC dwogc thuc hién nhanh chong thong
qua website TMDT. Trong DPKGDC, bén soan
thao c6 quyén don phuong soan thao cac ndi
dung ctia dé nghi giao két hop déng va bén
con lai chi dwgc quyén chdp nhan toan bo ndi
dung thé hién thong qua mot ci nhdp chudt.
Viéc nay c6 thé dan dén sy lam dung quyeén,
khi nhiéu doanh nghiép 16ng ghép cac diéu
khoan nham m¢ rong quyén, han ché trach
nhiém ctia bén soan thao va gia tdng nghia vu
bat loi cho bén con lai. Do vay, viéc ki€ém soat
diéu khoan khong cong bang trong DKGDC
la can thiét. Phap luat Viét Nam da cé nhitng
quy dinh kiém soat thong qua ndi dung, hinh
thtec va danh muc cac diéu khoan khong
duoc phép. Tuy nhién, khi ap dung trong moi
treong ky thuat so, viéc kiém soat tro nén kha
phtic tap va gdp nhiéu khé khan, diéu nay
cho thdy quy dinh hién hanh chua thuc sy
hiéu qua trong viéc ki€ém soat va bao dam su
cong bang gitta cac bén xac lap giao két.

1. Nhin dién diéu khoan khéng cong
bang trong diéu kién giao dich chung

TMDT dang la mot kénh mua sam chu
yéu va tré thanh mét xu thé méi lam thay
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ddi twe duy 1an théi quen tiéu dung ctia moi
nguoi trén toan thé gidi. Bao dam thuc hién
cong bang trong TMDT la mot trong nhitng
yéu cau cap thiét d6i voi quan ly nha nudce vé
kinh t&'. Trén co so thuec tién d6, phap luat da
c6 nhitng cong cu phép ly diéu chinh nham
bao dam nguyén tac cong bang trong TMDT
gitta cac chti thé tham gia. L& cong bang hay
luat cdng binh trong truyén théng dan luat
la ngudn luat bo trg, la tap hop cac quy dinh
vé bién phéap khic phuc va tht tuc t8 tung
4p dung 1& cong bang? Dua trén co sé hoc
thuyét cong bang (fairness-based approach)
cho thdy can phai c6 co ché kiém soat diéu

* Email: Ngocphung@tmu.edu.vn

Tién si, Khoa Ludt, Truong Pai hoc Thuong mai

! Pham Hoang Linh, Dai Thi Thanh Giang, “Thuwong
mai cong bang: Goc nhin tit TMDT”, Tap chi Nghién citu
ldp phip, s6 24 (472)/2022.

2 Pao Ba Minh (2023), Qud trinh hinh thanh va phdt trién
nguon ludt 16 cong bang trong phdp ludt dan sw trén thé’
gi0i - Kinh nghi¢m cho Viét Nam, https://danchuphapluat.
vn/qua-trinh-hinh-thanh-va-phat-trien-nguon-luat-le-cong-
bang-trong-phap-luat-dan-su-tren-the-gioi-kinh-nghiem-
cho-viet-nam, truy cap ngay 22/8/2024; Vién Thong tin
phap luat, Khoa Luédt, Treong Dai hoc Cornell, Equity,
https://www .law.cornell.edu/wex/equity, truy cap ngay
05/10/2023.
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kién bat cong bang, déc biét d6i véi cac giao
dich théng qua TMDT. Hoc thuyét nay nhan
manbh triét ly cta viéc kiém soat DPKGDC la
hudéng téi bao dam tinh cong bang trong
quan hé hop dong, trong d6 bao gom cong
bang thu tuc (procedural fairness) va cong
bang noi dung (substantive fairness)®. Tai
Viét Nam, c6 quan diém xac dinh 1€ cong
bang la chuan muyc xt sy trong quan hé xa
hoi, phtu hop véi nhén thitc cua nhiéu nguoi
nham bao dam quyeén va loi ich chinh déng
ctia cac chu thé va dugce thuc hién mot cach
dwong nhién, tdt yéu. Biéu 6 By luat Dan
sy (BLDS) ndm 2015 va biéu 45 Bo luat T
tung dan su nam 2015 déu thira nhan 1€ cong
bang 1a ngudn ctia phéap luat tai Viét Nam,
bén canh cac ngudn phéap luat khac nhw van
ban quy pham phap luat, tap quan, tuong
tw phap luat va an 1&*. Mat khac, diéu khoan
khong cong bang con duoc dé cap trong hop
dong voi nguoi tiéu dung nhu: Hop dong
theo mau, DPKGDC. Phép luat quy dinh véi
cac giao dich nay, nhiing diéu khoan ctia hop
dong trai véi nguyén tac thién chi theo quy
dinh ctia phap luat vé dan sy, dan dén mat
can bang vé quyén va nghia vu ctia cac bén
theo hudng bat 1oi cho nguoi tiéu dung®.

Vi vay, thong qua “lé cong béing”, co thé
xac dinh diéu khoan khong cong bang trong
DKGDC sé c6 cac diu hiéu sau:

Thir nhdt, diéu khoan khong minh bach,
khong r6 rang. Tinh minh bach caia PKGDC
la mét trong nhitng yéu cau co ban ma hau
hét cac quoc gia ghi nhan. Tai Diéu 5 Chi thi
Hoi dong chau Au 93/13/EEC hay biéu 24
Luat Canh tranh va Bao vé nguoi tiéu dung
UcS déu thira nhan tinh minh bach cta diéu
khoan, thé hién thong qua ngdn nglr don
gian, hop ly, dé hiéu, duoc trinh bay 16 rang.
Tk d6, c6 thé xac dinh diéu khoan bat binh

3 Db Giang Nam, Tir cong bing thii tuc déin cong bang ndi
dung: Thanh twu va thich thirc cia ché dinh kiém sodt diéu
khodn mdu trong phdp lugt Vigt Nam, https://lapphap.vn/
Pages/anpham/xemchitiet.aspx?ItemID=292, truy cap
ngay 22/01/2025.

4+ Tué Phong (2022), “Lé cong bang” trong phdp ludt dan s,
https://baophapluat.vn/le-cong-bang-trong-phap-luat-
dan-su-post458248.html, truy cap ngay 25/8/2024.

$ Khoan 15 Diéu 25 LBVQLNTD nam 2023.

¢ Lé Anh (2022), Ciin quy dinh chit ché hop dong theo mau dé

bao vé quyén loi nguoi tiéu dung, https://quochoi.vn/tintuc/
Pages/tin-hoat-dong-cua-quoc-hoi.aspx?ItemID=69109,
truy cap ngay 01/9/2024.
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dang néu thoa man dong thoi cac diéu kién
sau: Mot la, diéu khoan do6 gay ra sy mat can
bang 16n vé quyén va loi ich ctia cac bén trong
hop dong; Hai la, diéu khoan d6 la khong can
thiét mot cach hop ly dé bao vé loi ich hop
phap cua mot bén c¢6 loi tir diéu khoan do;
Ba la, diéu khoan d6 sé gay thiét hai (vé mat
tai chinh hodc cac van dé khac) déi véi mot
bén néu diéu kién d6 dwoc 4p dung. D€ xac
dinh mot diéu khoan c6 “bat binh dang” hay
khong, Toa an la co quan c6 tham quyén xem
xét tinh minh bach ctia diéu khoan va diéu
khoan dé dat trong hop dong nhu mot thé
thong nhat’.

Thir hai, diéu khoan bat can xung vé lgi
ich gitra cac bén. Thong thuong, giao dich can
bao dam sy d6i Gting vé quyén va nghia vu
gitta cac bén xac lap, boi quyén cua bén nay
sé 1a nghia vu ctia bén kia. Tuy nhién, xudt
phat tr quyén don phuwong xac lap BPKGDC
cta bén soan thao ma rui ro bt can xing vé
quyén va nghia vu ctia cac bén c6 kha nang
xay ra. B nguyén tac chung vé Luat hop dong
Chéu Au (PECL) @@ cap téi van dé cong bang
va loi ich gitta cac bén chu thé. Truong hop
mot bén giao két hop dong do sw bat loi vé loi
thé hodc 1oi ich gitra bén giao két la thai qua
thi hop dong c6 thé bi huy bo do vd hiéu, néu
hop dong da duwoc giao két thi PECL dat ra
nguyén tac diéu chinh hop dong ctia Toa 4n
la “diéu chinh hop d6ng phut hop véi nhiing
gl c6 thé da duoc thoa thuan theo nguyén tac
thién chi va cong bfing”g. Vi vay, quy dinh vé
diéu khoan bat can xtng la co s¢ dinh hudéng
dé Toa an xac dinh diéu khoan trong BPKGDC
c6 cong bang hay khong cong bang.

Ngoai ra, ndi dung diéu khoan khong
cong bang chi dit ra di véi cac giao dich khi
nhan biét rd cac bén tham gia bat can xing
véi nhau. Thuc tién, hinh thiic 4n chita diéu
khoan khong cong bang nhat 1a DKGDC, béi
ban chat cia PKGDC duoc xac dinh la nhitng
diéu khoan on dinh do mot bén cong bd dé

7 Nguyén Thi Huyén, Quy dinh ciia Lugt Nguoi tiéu diing
Uc vé DKGDC bit binh ding va nhitng goi mé cho Vigt
Nam, https://danchuphapluat.vn/quy-dinh-cua-luat-nguoi-
tieu-dung-uc-ve-dieu-kien-giao-dich-chung-bat-binh-dang-
va-nhung-goi-mo-cho-viet-nam, truy cap ngay 20/01/2025.
¢ Lé Thi Giang, “Hop ddng vd hiéu do loi thé khong
cong béng hodc loi ich thai quéa theo B6 nguyén tic
chung vé hop dong Chau Au”, Tap chi Khoa hoc Kiéim sit,
50 02/2019.
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ap dung chung cho bén duoc dé nghi giao két
hop dong; néu bén duoc dé nghi chdp nhan
giao két hop dong thi coi nhu chdp nhéan cac
diéu khoan nay’. Mdc du phap luat yéu cau
DKGDC phai bao dam sy binh dang gitta cac
bén nhung xuat phat tir y chi don phuong cta
bén soan thao nén DPKGDC ludn cb thé chira
cac diéu khoan khong rd rang, minh bach va
nguy co gay thiét hai cho bén con lai. Do vay,
kiém soat cac diéu khoan khdng cong bang
trong DKGDC 1a can thiét nham bao dam
nguyén tac thién chi, trung thuc, cong bang,
binh dfmg khi xac 1ap, thyc hién va cham duat
quyén vanghia vu ctua cac bén. Trén co sd cach
hiéu vé diéu khoan khdng cong bang va ban
chdt cia DPKGDC thi diéu khoan khong cong
bang trong giao két DKGDC la diéu khoan
khong r6 rang, khong minh bach do bén soan
thao xay dung PKGDC nham gay anh huéng
bat loi cho bén con lai khi thuc hién quyén va
nghia vu ctia minh.

2. Thuc trang quy dinh cua phap luat
Viét Nam vé diéu khoan khong cong bang
trong giao két diéu kién giao dich chung trén
website thwong mai dién t

Website TMDT la trang thong tin dién ti
duogc thiét 1ap d€ phuc vu mét phan hodc toan
bd quy trinh ctia hoat dong mua ban hang héa
hay cung ttng dich vy, tir trung bay gidi thiéu
hang hda, dich vu dén giao két hop dong,
cung ung dich vy, thanh toan va dich vu sau
ban hang'. Hién nay, diéu khoan khong cong
bang trong giao két DKGDC trén website
TMDT van tuan tht theo cac quy dinh cua
BLDS nam 2015 va Luat Bao vé quyén loi
nguoi tiéu dung (LBVQLNTD) nam 2023
nam 2023. Cu thé, khoan 3 Diéu 406 BLDS
nam 2015 quy dinh “Truong hop DKGDC cé
quy dinh vé mién trich nhiém cia bén dua ra
DKGDC, ting trach nhi¢m hodc logi bo quyén loi
chinh dang ctia bén kia thi quy dinh nay khong
c6 higu lyc, triv truong hop ¢ thoa thudn khac”.
Quy dinh nay cho thay diéu khoan khong
cong bang 1a c6 tinh chat mién trach nhiém
cho bén xac lap DPKGDC hoac lam tang trach
nhiém, loai bo quyén loi chinh dang cua bén
yéu thé nén mdc nhién khong c6 hiéu luc.
Trong mdi quan hé bat can xung gitta cha
® Khoan 1 bBiéu 406 BLDS nam 2015.

10 Khoan 8 Diéu 3 Nghi dinh s6 52/2013/ND-CP ngay
16/5/2013 cua Chinh phu vé TMDT.
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thé kinh doanh va nguwoi tiéu dung, Diéu 25
LBVQLNTD ndm 2023 quy dinh cu thé noi
dung khong duoc phép quy dinh trong hop
dong theo mau, PKGDC, day la cac trueong
hop duoc coi la diéu khoan khong cong béng.
Vi cac diéu khoan nay lam tdng quyén hoac
han ché, loai trir trach nhiém ctia chu thé
kinh doanh hodc nhiing diéu khoan bat 1oi,
han ché& quyén, diéu khoan gay kho khan véi
nguroi tiéu dung thi sé khong c6 hiéu lyc. Mdc
du néi dung vé DPKGDC trén website TMDT
da c6 dua ra cac yéu cau nhu: Céac diéu kién
hodc han ché€ trong viéc cung cap hang hoa
hodc dich vy, nhu gidi han vé thoi gian hay
pham vi dia ly (néu cd); Chinh sach hoan tra,
bao gom thoi han hoan tra, phuong thic tra
hodc doi hang da mua, cach thuc 1ay lai tién,
chi phi cho viéc hoan tra nay; Chinh sach bao
hanh san pham (néu c¢9); Cac tiéu chuén dich
vy, quy trinh cung cap dich vuy, biéu phi va
cac diéu khoan khac lién quan dén viéc cung
cap dich vy, bao gom ca nhitng diéu kién va
han ché (néu cd); Nghia vu cua nguoi ban
va nghia vu ctia khach hang trong mdi giao
dich". Nhung quy dinh nay chi yéu cau cung
cap day du thong tin lién quan téi mua ban
hang héa qua website TMDT va bén soan
thao c6 quyén soan thao ndi dung lién quan
t6i quyén va nghia vu ctia nguoi ban, nguoi
mua ma khong c6 gidi han nao. Diéu nay cho
thdy chua cé co ché phu hop, thdong nhat véi
BLDS nam 2015 va LBVQLNTD ndm 2023 vé
kiém soat diéu khoan khéng cong bang trong
giao két gitta bén soan thao va bén khach
hang (bao gom nguoi tiéu dung). Hién nay,
phap luat Viét Nam quy dinh vé diéu khoan
khong cong bang trong giao két DPKGDC trén
website TMDT duoc kiém soat thong qua:
Thu tuc déng ky; cac yéu cau vé hinh thirc, ndi
dung; thoi diém xac lap BPKGDC trén website
TMDT va hau qua phap ly.

(i) Truong hop DKGDC trén website
TMDT c6 lién quan téi danh muc san pham,
hang hoa, dich vu theo Quyét dinh s6
07/2024/QD-TTg thi s& phai dang ky véi Bd
Cong Thuwong'. Danh sach nay sé dwoc co
quan c6 thadm quyén ban hanh, stta d6i trén co

' Khoan 1 Diéu 32 Nghi dinh s6 52/2013/ND-CP ngay
16/5/2013 cta Chinh pht vé TMDT.

2 Nghi dinh s 55/2024/ND-CP ngay 16/5/2024 cta
Chinh phut quy dinh chi tiét mét s6 diéu cia LBVQLNTD.
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s can ctt vao diéu kién kinh té - xa hoi va nhu
cau bao vé quyén loi nguoi tiéu dung trong
ting thoi ky®, dong thoi tuan thu quy dinh vé
thu tuc dang ky hop déng mau, DPKGDC véi
co quan nha nudc ¢6 tham quyén'®. Tuy nhién,
khoan 1 Diéu 28 LBVQLNTD nam 2023 can
xem xét va lam rd mot s6 ndi dung. Thir nhit,
t0 chitc, ca nhan kinh doanh san pham, hang
hoda, dich vu c6 s6 luong 16n nguoi tiéu dung
thi phai déng ky. Lién quan t6i “sd luwong 16n
nguoi tiéu dung mua, st dung thuong xuyén,
lién tuc, cd tac ddng truc tiép, lau dai dén nguoi
tiéu dung” chua lam ro tiéu chi danh gia, xac
dinh nhu thé nao dé td chitc, cd nhan kinh
doanh xac dinh duoc ma dang ky DKGDC
voi co quan quan ly nha nwdc. Thir hai, can ct
vao danh muc san pham, hang hoéa, dich vu
do Thu twdng Chinh phtu ban hanh. Co quan
nha nudc 6 tham quyeén can ct tiéu chi “diéu
kién kinh t€ - xa hdi va nhu cau bao vé quyén
loi nguoi tiéu dung” d€ xac dinh danh muc
san pham, hang hoéa, dich vu phai dang ky
hop dong theo mau, PKGDC ciing 1a tiéu chi
mang tinh khdi quat. Bac biét, dga vao “nhu
cau bao vé quyén lgi nguoi tiéu dung” nghia
la nguoi tiéu dung da bi thiét hai hodc c6 thé
bi thiét hai tir cdc diéu khoan khong cong
bang trong giao k&t DPKGDC da phai gui yéu
cau bao vé vé van dé nay thi méi c6 co so xem
xét va xac dinh dugc. Do vay, d€ cho thdy tinh
hop ly ctia Biéu 28 LBVQLNTD nam 2023, co
quan quan ly nha nuéc can cé hudéng dan cu
thé dé to chitc, cd nhan kinh doanh hiéu ro va
o thé thyee hién viéc dang ky DPKGDC tai co
quan nha nudc ¢ tham quyeén trude khi dang
tai DPKGDC d6 1én website TMDT.

(i) Céac yéu cau chung vé BDKGDC vdi
nguoi tiéu dung can tuan thu vé mat hinh thire
va noi dung. Thit nhdt, vé mat hinh thac yéu
cau ngdn ngir st dung la tiéng Viét va co thé
thoa thuan st dung thém tiéng khac; néu giao
két bang van ban gidy, cd chit nho nhat 1a 12
theo loai chi* Times New Roman hoac kich c&
twong duong; mau chi* va mau nén thé hién
ndi dung van ban phai twong phan nhau; bd
cug, thiét ké van ban phai rd rang, dé theo ddi.
Trong cac yéu cau nay, chi ¢ yéu cau st dung
13 Khoan 1 Diéu 28 LBVQLNTD nam 2023.

4 Chuong IV Nghi dinh s6 55/2024/ND-CP ngay
16/5/2024 ctia Chinh phu quy dinh chi tiét mot s6 diéu
cua LBVQLNTD.
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ngon ngit va phong chir 1a yéu cau cu thé, dé
xac dinh, nhung vé mau chit va mau nén, bo
cuc va thiét k& thi chi duoc chung chung nhuw
“twong phan nhau”, “rd rang, dé theo ddi”.
Viéc xac dinh nhu thé nao la twong phan hay
dé theo dbi lai dwa vao cam quan ctia ngudi
dung hay cta bén soan thao. Nhitng tiéu chi
nay dan dén su ding tai khong thdng nhat
gitta cdc bén soan thao DPKGDC trén webiste
TMDT. Thit hai, vé mat ndi dung phai rd rang,
dé hiéu va phai tuan tht quy dinh ctia phap
luat vé bao vé quyén lgi nguoi tiéu dung®.
No6i dung nay cho thdy yéu cau DPKGDC phai
bao dam tinh cong bang gifta cdc bén, nhung
nhu thé nao 1a cong bang thi chura duoc cu thé
rd0 rang trong LBVQLNTD nam 2023. Khac
v6i hop dong theo mau dugc quy dinh cac noi
dung co ban tai khoan 3 Biéu 23 LBVQLNTD
nam 2023, con vdi DPKGDC, td chitc, cA nhan
kinh doanh dugc quyén soan thao ndi dung.
Bén canh d6, chu thé kinh doanh can phai luvu
y khong duwoc bao gom cac diéu khoan khong
duoc phép quy dinh trong PKGDC', boi t6
chitc, ca nhan kinh doanh bi nghiém cdm
quy dinh diéu khoan khong duwoc phép trong
DKGDC vdi nguoi tiéu dung?.

(iii) Xac dinh thoi diém giao két PKGDC
trén website TMDT. D4&i voi hinh thike giao két
DKGDC, d6 la thoi diém DKGDC dugc cong
khai d€ nguoi tiéu dung biét vé diéu kién do
triede khi giao dich’®. Viéc ddng tai cong khai
DKGDC trén website TMDT nhim xac dinh
thoi diém phat sinh hiéu lgc khi nguoi tiéu
dung biét vé ndi dung diéu khoan dé, trude
khi giao dich trén website TMDT can c6 thém
cac tinh nang rd rang dé€ xac nhan thoi diém.
Nhung thuc t€, viéc thuc hién va dang tai
DKGDC trén website TMDT khéac nhau boi
dua theo y chi cua cac chu thé kinh doanh.
Nhu ¢ mot dong xac nhan thoi diém giao két
DKGDC: “Khi khich hang ding ky mot tai khodn
trén Website Moonnsun.com dong nghia véi viéc
khich dong y véi DKGDC nay”*® hay “Khi ban
truy cdp vao website http://tienphongvinhcuu.com/

5 Piéu 6 Nghi dinh s6 55/2024/ND-CP ngay 16/5/2024 cta
Chinh pht quy dinh chi tiét mét s6 diéu cia LBVQLNTD.
16 Picu 25 LBVQLNTD nam 2023.

7 Piém 1 khoan 1 Diéu 10 LBVQLNTD nam 2023.

' Khoan 2 Diéu 406 BLDS nam 2015 vé6i biéu 27
LBVQLNTD nam 2023.

1 https://moonnsun.com/dieu-kien-giao-dich-chung, truy
cap ngay 19/8/2024.
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co nghia la ban dong y voi cdc diéu khoan nay ™.
Hay “Quy khich vui long kiém tra thuong xuyén
dé cdp nhdt nhieng thay doi cia chiing t61"*'. Véi
cach thirc yéu cau chdp thuan nay, viéc khach
hang click vao trang web mac nhién coi la sy
chdp thuan hodc dang ky tai khoan la sy chap
thuan la chua bao dam tinh tw nguyén. Diéu
nay kho xac dinh duwoc khach hang da xem
xét day du cac PKGDC trén cac website hay
chua. Nguoc lai, mot s6 website quy dinh kha
rd rang nhu: “Quan hé hop dong chi hinh thanh va
c6 hiéu lyc tiv thoi diéim Khich hang ddt hang don
ddt hang dwoc chap nhin dwéi mot trong 02 hinh
thirc sau: thong bdo guri dén email ma Khich hang
cung cap hodc tin nhdn ti izzilearn giri dén so'dién
thoai cua Khich hang xdc nhdn don dat hang da
dwoc xw ly thanh cong”. Quy dinh nay, su chap
thuan cua bén ti€p nhan duoc xac dinh ttr thoi
diém nao va giao két DPKGDC trén website
da phat sinh hiéu lwc. Treong hop cac 1énh
chap thuan da dwgc xac 1ap nhung néu bén
khach hang phan hoi hodc bay to sy khong
dong thuan vé viéc da chdp nhan BKGDC thi
Website cling quy dinh cho phép khach hang
huy don dat hang, nhuw “Don hang co thé’bi hity
mot phiin hodc toan by theo xdic nhin cua Khich
hang v6i By phin CSKH. izzilearn c6 quyén hity
Don dat hang cua Khich hang trong mot s6'trueong
hop, dwoc quy dinh tai Chinh sich giao hang...”?.
Nguyén nhan la do giao két DPKGDC trén
website TMDT c6 khac biét so véi giao két
DKGDC thong thuong, d6 la lam thé nao dé
thé hién rd nguoi tiéu dung tw nguyén xac lap
DKGDC chi théng qua “click chudt vao 6 dong
y”. Tuy nhién, viéc chitng minh bang “click
chudt vao 6 dong y” thé hién y chi chdp nhan
DKGDC la khé kho chiing minh trén thuec té.
biéu nay can thiét dwgc quy dinh cu thé tao
s thong nhat chung trong xac lap BPKGDC
gitta bén soan thao va nguoi tiéu dung thong
qua website TMDT.

(iv) Hau qua phap ly cua cac diéu khoan
khoéng cong bang sé duoc coi la khong c6
hiéu lyc do Toa an tuyén dwa vao céc tiéu chi
2 http://tienphongvinhcuu.com/dieu-kien-giao-dich-chung/,
truy cap ngay 19/8/2024.

2l https://anybuy.vn/dieu-khoan-mua-ban-hang-hoa.htm,
truy cap ngay 01/8/2024.

22 https://izzi.asia/vi-vn/bai-viet/dieu-kien-giao-dich-chung-
cho-hoat-dong-mua-ban-hang-hoa-cung-ung-cac-dich-vu-
tren-website, truy cap ngay 16/8/2024.
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duoc xac dinh®. Tuy nhién, néu trong “treong
hop c6 thoa thuan khac” thi cho thdy ndi
dung diéu khoan khong cong bang vé quyén
va nghia vu ctia cac bén van cé thé ¢6 hiéu
luc néu cac bén cd thdéa thuan, nhung diéu
nay mau thuan véi ban chat cia PKGDC la
xudt phat tir y chi don phuwong ctia bén soan
thao va bén con lai chi ¢6 quyén dong y hodc
khong. Diéu nay trén thuec té sé trd thanh mot
van dé khé chitng minh rang bén con lai da
thé hién sy dong y voi PKGDC nay khi xac
lap DPKGDC trén website TMDT.

3. M6t s6 kién nghi cho phap luat Viét
Nam vé diéu khoan khong cong bang trong
giao két diéu kién giao dich chung trén
website thwong mai dién ti

Thir nhit, can diéu chinh khoan 3 Diéu 406
BLDS nam 2015 d€ lam rd hon ban chat cua
DKGDC va trach nhiém cta bén soan thao.
Cu thé “DKGDC phai bao dam sw binh ding
va cong bang gitta cac bén. Truong hop
DKGDC ¢6 quy dinh vé mién trach nhiém ctia
bén dua ra DPKGDC, tang trach nhiém hoac
loai bé quyén loi chinh dang cua bén kia thi
quy dinh nay khong c6 hiéu luc, trir treong
hop c6 thoa thuan khac”. Ban chat cia DKGDC
la sy thoa thuan vé viéc chdp nhéan giao két
hop dong, nhung khong c6 sy thoa thuan,
thuwong luong binh déng vé noi dung cac didu
khoan. Viéc b6 sung néi dung DPKGDC phai
dam “su binh dang va cong bang” va luegc bo
“trir treong hop co6 thoa thuan khac” sé€ budc
bén soan thao BKGDC phai tu chiu trach
nhiém hoan toan vé ndi dung cia DPKGDC.
Treong hop ndi dung DPKGDC c¢6 chita cac
diéu khoan khdéng binh dang, cong bang
(nhw mién trdch nhiém cho bén soan thao,
tang trach nhiém hodc loai bo quyén lgi chinh
dang cta bén kia) thi diéu khoan dé khong cé
hiéu Iwc. Mat khac, quy dinh viéc lwgc bo “trir
treong hop co thoa thuan khac”, bén soan
thdo BPKGDC khong dwoc vién dan “treong
hop c6 thda thuan khac” d€ hop thic hoa cac
diéu khoan bat l¢i véi bén kia, ngay ca khi bén
kia da chap nhan DPKGDC vé mét hinh thic
(nhu xac nhan dong y trén website TMDT).

Thit hai, d6i véi mot s6 quy dinh lién quan
t6i DPKGDC trong LBVQLNTD nam 2023, can
lam sang t6 mot s6 ndi dung sau:

% Piéu 406 BLDS nam 2015.
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+ Noi dung co ban cia PKGDC can dugc bo
sung cling vé6i hop dong theo mau tai khoan 3
Diéu 23 1a “hop dong theo mau, PKGDC phai
c6 cac ndi dung co ban sau day...”. Bén canh
dd, cac noi dung vé diéu khoan khong cong
b?mg nén dugc dé cap trong khoan 3 Diéu
23: “Khong dugc chira cac diéu khoan khong
dugc phép quy dinh tai DBiéu 25 ctia Luat
nay. Truong hop cé chira cac diéu khoan nay
thi quy dinh nay khong c6 hiéu luc”. Béi l¢,
diéu khoan khong cong bang trong giao két
DKGDC dugc hiéu la diéu khoan khong rod
rang, khong minh bach do bén soan thao xay
dung nham gay anh huwong bat loi cho bén
con lai thye hién quyén va nghia vu cua minh.

+ V6i cac DKGDC phai dang ky véi co
quan nha nudc c6 tham quyeén, can nhic lwoc
bo tiéu chi dang ky DKGDC véi co quan
nha nudc c6 tham quyeén tai khoan 1 Diéu 28
LBVQLNTD nam 2023, vi co s& xac dinh
dang ky DKGDC v6i co quan nha nudc co
tham quyén theo tiéu chi “san phdm, hang
hoa, dich vu c6 s6 lwong 16n nguoi tiéu dung
mua, st dung thwong xuyén, lién tuc, cd tac
dong truc tiép, 1au dai dén nguoi tiéu dung”
hay “dwa vao nhu cau bao vé quyén loi nguwoi
tiéu dung” la kho xac dinh, dédc biét thong qua
mua ban trén cac website TMDT, san TMDT
kho thong ké duoc.

Thi? ba, cac quy dinh vé thong tin DPKGDC
trén website TMDT can phai duwoc quy dinh
phu hop vdi cac van ban luat co lién quan.
Cu thé, can bd sung cac diéu khoan khong
cong bang trong xac lap PKGDC trén website
TMDPT, vi xac dinh duoc cac noi dung hop
phap trong DPKGDC gitp han ché duoc tranh
chap phat sinh hoac PKGDC khong kha thi
trén thue tién hodc vi pham quy dinh cua
phap luat gay anh hudng dén quyén va loi
ich ctia bén yéu thé. Trong thong tin DPKGDC
trén website TMDT, can nhic bd sung noi
dung: “Khoéng duoc quy dinh cac diéu khoan
khong rd rang, khong minh bach dan dén sy
bat can xting vé quyén va nghia vu cta cac
bén theo hudng bat lgi cho bén yéu thé hon,
treong hop cé quy dinh thi sé khong c6 hiéu
lwc”. Mat khac, phap luat can c6 nhiing quy
dinh huwdéng dan nham xéc dinh rd thoi diém
phat sinh hiéu lwc caia PKGDC trén website
TMDT. Cén ctt vao quy dinh vé dé nghi giao
két hop dong, twong tng voi DPKGDC trén
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website TMDT chi duoc giao két hop phap
khi bén dwgc dé nghi nhan duoc thu dién te
xac nhan cho su chap nhan giao két BPKGDC
trén website TMDT.

Két luan

Nham kiém soat cac diéu khoan khong
cong bang mot cach hiéu qua, cac quy dinh
cua phap luat Viét Nam can bao dam tinh
minh bach va rd rang caa BDKGDC trong
ky nguyén sd. Cac DPKGDC trén cac website
TMDT can duoc trinh bay mot cach dé hiéu,
dé tiép can va khong chita dung nhitng diéu
khoan gay bat loi cho nguoi dung. Cac quy
dinh nay sé gitip xac dinh r6 rang cac yéu cau
va diéu kién d€ cong nhan tinh hop phap cua
DKGDC trén website TMDT, dong thoi thiét
1ap moét co ché giam sat hiéu qua dé bao dam
rang cac DKGDC trén cac website TMDT dwoc
ap dung mot cach cong bang va minh bach./.
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