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Tém tit: Hoan thién phép ludt hinh sy vé phong, chéng lang phi (PCLP) la mot gidi phap quan
trong dé giir viing vai tro lanh dao cia Dang Tong Bi thu To Lam khang dinh, chong lang phi la
mot “Ménh lénh” chinh tri cup thiét, gan v6i phat trién bén viing vd phong, chong tham nhiin
(PCTN), tiéu cuc. Huong dan s0 63-HD/BCDTW ngay 28/4/2025 ctia Ban Chi dao Trung wong vé
PCTN, lang phi, tiéu cyc vé mot so noi dung trong tam vé cong tdc PCLP, Chi thi s6 43-CT/TW
ngay 14/4/2025 ciia B6 Chinh tri ve tang cuong sy lanh dao cia Ddang d6i voi cong tdc thé ché'hod
chu truong, duong 167 ciia Pdng vé PCTN, lang phz, tiéu cyc thanh phup ludt cia Nha nuwéc va Ngh1
quyet s 66-NQ/TW ciia B¢ Chinh tri vé d6i méi cong tdc xdy dyng va thi hanh phup luat d@p 1ing
yéu ciu phdt trién dat nuéc trong ky nguyen mdi ciing nhian manh vai tro dot phd cia thé che, phap
luat trong phat trten ddt nudc. Trén co so d6, viéc hinh sy héa hanh vi guy lang phi trong xdy du‘ng,
ban hanh_ thé ché"vé quan 1y, sir dung (QLSD) tdi chinh cong (TCC), tdi san cong (TSC) la rdt cip
bdch va cin thiét.
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THE CRIMINALIZATION OF WASTEFUL CONDUCT IN THE FORMULATION
AND PROMULGATION OF INSTITUTIONAL FRAMEWORKS
FOR THE MANAGEMENT AND USE OF PUBLIC FINANCE AND
PUBLIC ASSETS, CONTRIBUTING TO THE IMPLEMENTATION OF
THE GENERAL SECRETARY TO LAM’S “DIRECTIVE” ON COMBATING WASTE

Abstract: Perfecting the criminal law on waste prevention and control is an important
solution to maintain the Party's leadership role. The General Secretary To Lam affirmed that
fighting against waste is an urgent political “command”, associated with sustainable
development and preventing and fighting corruption and negativity. Instruction
No. 63-HD/BCDTW of the Central Steering Committee, Directive No. 43-CT/TW and
Resolution No. 66-NQ/TW of the Politburo also emphasize the reakthrough role of institutions
and laws in national development. On that basis, the criminalization of wasteful conduct in
the formulation and promulgation of institutional frameworks for the management and use of
public finance and public assets is very urgent and necessary.
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Pat van de co hoi lich sit d€ dua dat nude bude vao ky

Trong bai “Chong lang phi”, Tong Bi thu
T6 Lam khémg dinh: Trong moi giai doan
cach mang, Bang, Nha nudc ta luén dac biét
quan tam cong tac PCLP, da ban hanh nhiéu
nghi quyét, chi thi, két ludn vé van dé nay va
lanh dao ca hé thdng chinh tri, toan dan to
chtre thuc hién dat nhiéu két qua. Trudc yéu
cau tang cuong nguon luc, khoi day stc dan
dwa dat nudc budce vao ky nguyén méi dudi
st lanh dao ctia Dang, cong tac PCLP dang
dtng trudc nhitng yéu cau, nhiém vu mdi
rat khan truwong, cdp bach. Tong Bi thu To
Lam nhan manh: Chung ta dang ding trude
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nguyén vion minh cua dan toc. Day cling la
thoi diém dé€ dinh hinh twong lai cua chung
ta. D& ndm bit co hoi, day lui thach thuec, gia
tang manh mé nguoén lic cham lo cho nhan
dan, lam giau cho dat nudc trong giai doan
cach mang mdi, xay dung tuong lai tot dep,
cong tac PCLP can duoc trién khai quyét liét,
dong bo véi nhitng giai phap hitu hiéu, tao
st lan téa manh mé, tro thanh tu nguyén, tu
giac ctia mdi can bo, dang vién va nguoi dan,
* Email: Doduchongha@gmail.com

Tién si, Ph6é Chii nhi¢gm Uy ban Phdp ludt va Tu phdip
ctia Quéc hoi

Khoa hoc Kiém sat 25



HINH SUHOA HANH VI GAY LANG PHIXAY DUNG,...

van hoa tng xtt trong thoi dai mdi; cha trong
giai phdp trong tam la tap trung hoan thién va
to churc trién khai c6 hiéu qua thé ché PCLP;
xt ly nghiém céc ca nhan, tap thé c6 hanh vi
gay lang phi trong xay dung, ban hanh thé ché
vé QLSD TCC, TSC. Tiép tuc nghién ctru, stra
do6i quy dinh cta phéap luat vé chong lang phi
theo hudng tao co so phap ly day da, dong bo
cho giam sat, kiém tra, phat hién, x&r ly manh,
o tinh ran de cao d6i voi hanh vi gay lang phi
trong xay dung, ban hanh thé ché vé QLSD
TCC, TSC. bay manh phat hién, x& ly nghiém
minh cdc vu vi pham gay lang phi lén TSC theo
tinh than “xt ly mot vu canh tinh ca vung, ca
linh vic”. D€ thyce hién “Ménh 1énh” nay cua
Tong Bi thu T6 Lam, viéc hinh sy hda hanh vi
gay lang phi trong xay dung, ban hanh thé ché
vé QLSD TCC, TSC la rat cap bach va can thiét.

1. Co so 1y luan cua viéc hinh sy héa hanh
vi gy lang phi trong xiy dung, ban hanh thé
ché vé quan ly, st dung tai chinh cong, tai
san cong

Hinh sy héa la qua trinh Nha nudc xac
dinh, quy dinh mét hanh vi 1a nguy hiém cho
xa hoi dén mure bi coi la toi pham va can thiét
phai 4p dung ché tai hinh sy. Theo PGS.TS.
Nguyén Ngoc Chi, hinh sy héa 1a s¢ phan tng
manh nhat caa Nha nudc doi vdoi hanh vi vi
pham c6 tinh nguy hi€ém cao, trong do thiét hai
tai san xa hoi la mot chi sd dang ké dé€ xac dinh
tinh chat toi pham'.

Hanh vi gay lang phi trong xay dung,
ban hanh thé ché€ vé QLSD TCC, TSC trong
thoi gian gan day kha phd bién, gay hau qua
nghiém trong cho nén kinh té, lam x6i mon
niém tin ctia nhan dan vao hiéu lwc quan ly
nha nudc. Chinh vi vay, Tong Bi thu To Lam
da xac dinh lang phi, that thoat “la biéu hién ciia
t0i pham vé chikc vu, cin xir ly hinh sy néu du yéu
t6 cdu thanh”?. Tai H0i nghi toan qudc tong két
cong tac PCTN, tiéu cuwee ngay 12/6/2024, Tong
Bi the T6 Lam nhan manh: Phai lam rd trach
nhiém, xr ly nghiém nguoi d€ xay ra lang phi,
that thoat tai san Nha nudc, ké ca khong co
vu lgi ca nhan. Day la quan diém chi dao co6

1 Nguyén, N. C. (2020). Gido trinh Ludt hinh sw Vi¢gt Nam -
Phitn chung. (tr. 67-69). Nha xudt ban Coéng an nhan dan.
279, L. (2024). Chdng lang phi 1a nhiém vu rat cAp bach, can
xt ly hinh sy néu du yéu t6 cau thanh. Phat biéu tai Phién
hop thtt 21 ctia Ban Chi dao Trung wong vé PCTN, tiéu cuc.
B4o Nhan Dén, ngay 11/10/2024.
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tinh nguyén tac, dit ra yéu cau cap thiét hoan
thién hé thong phép luat, trong d6 c6 phap luat
hinh sy, dé€ x ly nghiém cac hanh vi lang phi
nghiém trong, trong dé cé hanh vi gay lang
phi trong xay dung, ban hanh thé ché vé QLSD
TCC, TSC. Quan diém nay phan anh nhan thic
moi vé mic d6 nguy hiém ctia hanh vi gay lang
phi trong xay dung, ban hanh thé ché€ vé QLSD
TCC, TSC, doi hoi phai nghién cttu mot cach co
hé thong co so 1y luan, phap ly va thuec tién caa
viéc hinh sy héa hanh vi nay. TS. Nguyén Vin
Dai ciing cho réang, khong it hanh vi thiéu trach
nhiém, tac trach, khong tuan tht quy trinh xay
dung thé ché€, da va dang gay hau qua ndng né
vé ngan sach va hiéu qua chinh sach’®. Khi hau
qua dat dén ngudng thiét hai dang ké, can xem
xét xtr ly hinh sy dé nang cao trach nhiém ctia
ca nhan hoach dinh va thi hanh chinh sach.
Bén canh d9, khoa hoc phap ly hinh sy hién
dai ngay cang nhan manh vai tro phong ngtra
va ran de thong qua chinh sach hinh sy hop
ly. Nhu PGS.TS. Trinh Qudc Toan nhén dinh,
viéc hinh sy héa hanh vi vi pham trong Iinh vuc
quan ly kinh t& phai duoc can nhéc trén co so
hau qua thiét hai thuc t& va mic do 16i ca nhan,
tranh hinh sy héa tran lan nhung cting khong
dé€ lot hanh vi nguy hiém*. Hinh sy héa hanh vi
gay lang phi trong xay dung, ban hanh thé ché&
vé QLSD TCC, TSC la mot bude tién phu hop
vGi yéu cau xay dung Nha nudce phap quyén xa
hoi chu nghia. Pay khong chi la phan tng phap
ly can thiét véi hanh vi nguy hiém cho xa hoi
nay, ma con dap tng thuc t€ trede “ménh 1énh
chinh tri” manh mé ctia nguoi diing dau Bang.
Ling phi, theo tu twong HO6 Chi Minh,
nén tang ly luan xuyén suét trong quan diém
cua Dang, 1a moét can bénh nguy hiém, phan
anh sy thoai hda dao dtrc va lam suy yéu nén
kinh t€ quéc dan. Chu tich H6 Chi Minh ting
nhan manh: “Tham 6, laing phi va bénh quan liéu
la ké thir ciia Nhin dan, cia Chinh phil... T6i 16i dy
ciing ndng nhw tgi 16i clia Vigt gian, mat tham”>.
3 Nguyen, V. D. (2023). Trach nhiém hinh sy d8i véi hanh
vi vi pham quy trinh ban hanh chinh sach gay hau qua
nghiém trong. Tap chi Ludt hoc, s6 5/2023, tr. 45-53.
4 Trinh, Q. T. (2022). Hoan thién chinh sach hinh sy Viét
Nam trong diéu kién méi. Tap chi Nha nwéc va Phdp lugt,
80 9/2022, tr. 7-15.

5 Ho, C. M. (1952). Thure hanh tiét kiém (tr. 20). Nha xuét
ban Su that.
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Trén co s¢ d6, Pang Cong san Viét Nam ludn
xem chong lang phi khong chi la yéu cau
quan ly ma con la nhiém vu dao dttc, chinh
tri, gdn véi cong tac xay dung Dang va phat
trién bén viing quoc gia. Chi thi sd 21-CT/TW
ngay 21/12/2012 ctia Ban Bi thu Trung wong
bang vé day manh thuc hanh tiét kiém,
chdng lang phi xac dinh rd: “Lang phi la viéc
s dung tai san, ngan sdich, thoi gian lao dong, tai
nguyén quoc gia khong diing muc dich, vwot dinh
mikc, tiéu chudn, gdy thiét hai cho Nha nudéc va xi
hoi, lam giam higu qua ddu tw va ning sudt quoc
gia”. Khai niém nay tiép tuc dugc ké thira
va nhan manh trong Chi thi s6 27-CT/TW
ngay 25/12/2023 cta BO Chinh tri vé tang
cuong su lanh dao ctia Bang d6i véi cong tac
thue hanh tiét kiém, chong lang phi, trong do
khang dinh: “Lang phi la mét biéu hién nghiém
trong cua suy thodi dao dirc, lam x6i mon nguon
lwc qudc gia, can tré phat trién kinh té'- xd hgi,
can dwoc dau tranh phong, chong mot cich quyét
liét, nhw PCTN”. Theo Diéu 3 Luat Thic hanh
ti€t kiém, chong lang phi nam 2013, “lang phi
la hanh vi st dung tai chinh, tai san, thoi gian, lao
dong, dat dai, tai nguyén... khong duing muc dich,
vwot qua tiéu chudn, dinh mikc, ché'dg, khong hi¢u
qua hodc khong dem lai gid tri twong xitng v6i chi
phi b6 ra”. Theo khoa hoc luat hinh sy va tac
gia nhat tri v6i khai niém nay: “Lang phi duwoc
hiéu la hidu qua tiéu cyec ciia hanh vi trdi phdp ludt
trong QLSD TCC, TSC, lam giam gid tri, hi¢u
qud, hodc tiéu hao khong cin thiét tai sin, ngin
sdach, nguon lwc quoc gia ma khong cé yéu t6 vu
loi cd nhan”®.

Toi pham, theo quy dinh tai khoan 1
biéu 8 cuia B luat Hinh sy nam 2015 (dwoc
stra d6i, b6 sung nam 2017, 2024 va 2025)’
(sau day goi la BLHS), “la hanh vi nguy hiéin
cho xd hoi dwoc quy dinh trong BLHS, do ngueoi co
nang lyc trach nhiém hinh sw thuwc hién mot cdich
0’y hodc 0 v, xdm pham doc ldp, chui quyén, thong
nhat, toan ven lanh tho T6 qudc, xdm pham ché' g
chinh tri, ché’dg kinh té, nén van hoa, quoc phong,

6Pao, T. U. (Chu bién) (2021). Gido trinh Ludt Hinh sy Viét
Nam - Phiin cdc t6i pham (tr. 337-340). Nha xuat ban Cong
an nhan dan.

7 Van phong Qudc hoi (2025). Vin bin hop nhdt BLHS
nam 2015, dwoc siva d0i, b6 sung boi Ludt sira d6i, bd sung
mQt s6'diéu ctia BLHS ndm 2017; Luidt Tw phip nguoi chua
thanh nién nim 2024; Ludt siva doi, b6 sung mot so' diéu cila
BLHS nam 2025.
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an ninh, trdt tw, an toan xd hgi, quyén, loi ich hop
phip cua t6 chirc, xdm pham quyén con nguoi,
quyeén, loi ich hop phdp cua cong din, xam pham
nhitng linh viec khdc ciia trdt tw phdp ludt xa hji
chu nghia ma theo quy dinh cua BLHS phai bi xi¢
Iy hinh sy”®. Trén co so khai niém lang phi va
khai niém tdi pham, tac gia cho rf?mg, cdc toi
pham liang phi “1a nhitng hanh vi nguy hiém cho
xd hoi dwoc quy dinh trong BLHS, do nguoi cé
nang lwc trdach nhiém hinh sw thwc hién mot cich
c6’y va khong cé dong co vu lgi hodc 0 y, xdm
pham tai san, ngin sich, nguon lic quoc gia ma
theo quy dinh ciia BLHS phai bi xw 1y hinh sy’ .
Cén ctt vao khai niém cac toi pham lang
phi va nghién cttu BLHS, tac gia thay co
03 t0i duogc coi la toi pham lang phi, quy
dinh tai 03 diéu luat, cu thé: (1) Diéu 179 -
Toi thiéu trach nhiém gay thiét hai dén tai
san cua Nha nudc, co quan, t6 chirc, doanh
nghiép la hanh vi thiéu trach nhiém gay
thiét hai dén tai san caa Nha nudc, co quan,
t0 chirc, doanh nghiép, do nguoi ¢ nhiém
vu truc ti€p trong cdng tac quan ly tai san
cua Nha nudc, co quan, t6 chtec, doanh
nghiép thuc hién véi 16i vo y. (2) Digu 219
- Toi vi pham quy dinh vé QLSD tai san
nha nudc gay that thoat, lang phi la hanh
vi vi pham ché& d6 QLSD tai san nha nudc
gdy that thoat, lang phi, do nguoi duoc
giao QLSD tai san nha nudc thyc hién véi
16i 6 y. Day 1a toi duy nhat trong BLHS c6
tte “lang phi” trong toi danh. (3) Diéu 360 -
Toi thi€u trach nhiém gay hau qua nghiém
trong 1a hanh vi vi thiéu trach nhiém ma
khong thure hién hodc thuc hién khong dung
nhiém vu duwoc giao gay hau qua nghiém
trong, do nguoi cd chiic vy, quyén han thuc
hién véi 16i vo y. Trong 03 diéu luat nay,
Diéu 179 (Toi thiéu trach nhiém gay thiét
hai dén tai san ctia Nha nudc, co quan, t6
chtrc, doanh nghiép) va Biéu 360 (Toi thi€u
trdich nhiém gay hau qua nghiém trong)
tuy khong co6 tir “lang phi” trong toi danh
nhung ban chat déu la hanh vi gay lang
phi tai san ctia Nha nudc, co quan, to chtec,
doanh nghiép’, la tiéu chi dé€ xép cac toi

8 Van phong Qudc hoi, Tldd.

° Vién Khoa hoc Thanh tra (2019). Mot s6’vin dé 1y luin
va thyc tién trong cong tdc PCLP & Vigt Nam. Nha xuét
ban Chinh tri qudc gia Sw that, Ha Noi, tr. 42.
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pham nay thanh 01 nhom riéng' - Cac t0i
pham lang phi. Tuy nhién, cac quy dinh nay
chwa day du va chua thé hién dwoc hét tinh
dac thu va mteec d6 nguy hiém riéng biét cua
hanh vi gay lang phi trong xay dung, ban
hanh thé ché€ vé QLSD TCC, TSC. Déc biét,
hién nay, theo Huéng dan sd 63-HD/BCDTW
ngay 28/4/2025 cuia Ban Chi dao Trung wong
vé PCTN, lang phi, tiéu cuc vé mot sd ndi
dung trong tam vé cong tac PCLP thi hanh
vi gay lang phi trong xay dung, ban hanh
thé ché vé QLSD TCC, TSC phai bj tritng tri
nghiém khic!'. Do d6, can thiét phai hinh su
héa hanh vi vi pham nay trong BLHS nham
nang cao hiéu qua ddu tranh PCLP.

2. Co s thuc tién cta viéc hinh sy héa
hanh vi gay lang phi trong xay dung, ban
hanh thé ché vé quan ly, sit dung tai chinh
cong, tai san cong

Trong giai doan 2020-2024", cong tac xay
dung, hoan thién hé thong phap luat, tiéu
chuéan, dinh mutrc, ch€ d9 tiép tuc duoc Chinh
pht, cac bg, nganh, dia phuwong quan tam chi
dao va dat nhiéu két qua tich cuc, gdp phan
quan trong vao viéc thuwc hanh tiét kiém,
chong lang phi trén cac linh vuc.

Thit nhit, vé két qua dat dwoc: Hé thong
phap luat lién quan dén QLSD tai nguyén,
ngan séch, TSC, dau tw cdng, mua sam cong...
tiép tuc dwoc hoan thién véi nhiéu van ban
quy pham phdap luat quan trong duoc ban
hanh. Trong tirng nam, Chinh pht trinh Quéc
hoi thong qua trung binh 12-15 luat, trinh [jy
ban Thuong vu Qudc hdi nhiéu phéap 1énh;
doéng thoi ban hanh hang tram nghi dinh,
quyét dinh, thong te hudéng dan, tao hanh
lang phap ly day du, ro rang cho viéc QLSD
hiéu qua ngudn lwc nha nude. Cac bd, nganh

10 Nguyén, N. H. (2020). “Phan loai t6i pham kinh t& va
phi kinh t& trong Luat Hinh sy Viét Nam”. Tgp chi Nha
nwdc va Phdp ludt, s6 7/2020, tr. 14-21.

' Huéng dan s8 63-HD/BCDTW ngay 28/4/2025 ctia
Ban Chi dao Trung wong vé mot s& ndi dung trong tdm
vé cong tac PCLP.

12 Chinh phu (2021-2025). Bdo cio s6” 221/BC-CP ngay
08/7/2021 vé két qud thwc hanh tiét kiém, chong lang phi trong
ndm 2020, Bdo cdo s6°177/BC-CP ngay 13/5/2022 vé két qua
thyec hanh tiét kiém, chong lang phi trong ndm 2021, Bdo cio
50'234/BC-CP ngay 17/5/2023 vé két qua thiec hanh tiét kiém,
chong lang phi trong nam 2022, Bdo cio so'240/BC-CP ngay
17/5/2024 vé két qua thuec hanh tiét kigm, chong lang phi trong
ndm 2023 va Bdo cio s6'411 BC-CP ngay 12/5/2025 vé két qua
thuee hanh tiét kiém, chong lang phi trong ndm 2024.
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da tap trung ra soat, xay dung, bo sung, stra
do6i nhiéu dinh muec kinh t€ - ky thuét, tiéu
chuan, ché d¢ trong cac linh vuc nhu: Dau
te xay dung, mua sdm cong, QLSD TCC,
TSC, quan ly dat dai, tai nguyén, bao vé moi
treong... Bay 1a co sd quan trong dé kiém soat
chit ché cic khoan chi, han ché& that thoat,
lang phi. Chinh phu, Tha twéng Chinh phu
chi dao quyét liét viéc cong khai, minh bach
trong xay dung phap luat, 1ay y kién rong rai
cac t6 chuc, cd nhan, doanh nghiép va chuyén
gia, qua d6 nang cao chat lwgng chinh sach va
giam thiéu kha nang phat sinh lang phi trong
t0 chtrc thye hién. Cong tac ra soat, hé thong
hoéa van ban quy pham phép luat duoc day
manh. Nhiéu vén ban phap luat mau thuan,
chong chéo, khong con phu hop da dwgc stra
doi, bai bo kip thoi, gép phan tiét kiém thoi
gian, chi phi tuan thu phap luat cho nguoi
dan va doanh nghiép. Két qua nay dwoc thé
hién qua bang va biéu d6 sau day:

Béang: Két qua chong lang phi trong xiy dung

luat, phap 1énh, tiéu chuan, dinh mitc,
ché do giai doan 2020-2024

Nam
2024

Nam
2023

Nam
2022

Nam
2021

Nam

Noi dung 2020

SO luat,
phép lénh
dwoc ban

hanh

S6 nghi

dinh, thong
tu huong

dan

12 15 17 18 20

65 70 75 82 90

S6 tiéu
chuén, dinh
mitc,chédo | 80 95

dwoc stra
d6i, b6 sung

S0 tiéu
chuan, dinh
mitc,chédo | 25 28 32 35 40

lac hau
dwoc bai bd

105 | 115 | 125

SO cude lay
y kién cong
khai du thao
van ban

110 | 120 | 130 | 145 | 160
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Bi€u d6: Dién bién mot s6 chi tiéu vé cong
tac chdng lang phi trong xay dung luat,
phép Iénh, tiéu chuan, dinh mtc, ché do
giai doan 2020-2024

R

am 2020 Nam 2021 Nam 2022

Nam

Thit hai, vé han ché, ton tai: Mot sO du
thao van ban phap luat con cham tién do,

Nam 2023 Nam 2024

chdt luong chua cao, ndi dung con trung ldp,
chura pht1 hop thuc tién, dan téi viéc ban hanh
cham lam anh huwéng dén hiéu qua quan ly
nha nudc va kiém soat 1lang phi. Mot s6 quy
dinh vé tiéu chuan, dinh muc chua theo kip
yéu cau thuc tién hodc con lac hau, chua phu
hop véi diéu kién phat trién mdi, gay kho
khan cho cong tac kiém tra, giam sat viéc st
dung ngan sach, TSC. Cong tac phdi hop gitra
cac co quan trong xay dung phap luat cé luc
chua chdt ché, con tinh trang dun ddy trach
nhiém hodc thiéu chu dong. Tinh trang ng
dong van ban hudéng dan thi hanh luat, phap
lénh tuy da gidam nhung van con xay ra, anh
huéng dén hiéu lwee thi hanh phap luat va kha
ndng kiém soat lang phi.

Thit ba, vé nguyén nhin ciia han ché, ton
tgi: Mot bo phan can bd lam cong tac xay
dung phap luat chua dap tng dugc yéu cau
vé chuyén mén, ky ndng. Viéc phan cong,
phdi hop gitta cac co quan, don vi trong xay
dung phép luat chua that su rd rang, dong bo
va hiéu qua. Mot s6 co ché, chinh sach chua
sat thuc tién, cham dwoc diéu chinh khi phat
sinh bat cap. Nguodn luc dau tu cho cong tac
xay dung, ra soat, hoan thién phap luat con
han ché.

Nhin chung, cong tadc xay dung luat,
phap lénh, tiéu chuan, dinh muic, ché€ d6 trong
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giai doan 2020-2024 da c6 nhiéu tién bo ro rét,
gop phan tich cuc vao viéc PCLP, nang cao
hiéu qua quan ly nha nudc va sit dung nguén
lgc. Tuy nhién, d€ phat huy t6t hon ntia vai
tro ctia hé thong phap luat trong thyc hanh
tiét kiém, chdng lang phi, can tiép tuc d6i méi
quy trinh xay dung phap luat, siét chat ky
luat, ky cuong trong cong tac soan thao, ban
hanh van ban, dong thoi thuong xuyén cap
nhat, ra soat dé€ stra d6i, bo sung kip thoi cac
quy dinh khong con phu hop.

3. Dé xuat hwong hinh sy hda hanh vi
gdy lang phi trong xdy dung, ban hanh thé
ché vé quan 1y, sit dung tai chinh cong, tai
san cong

Dékhong bo lot hanh vi gay lang phi trong
xay dung, ban hanh thé ché vé QLSD TCC,
TSC va thé hién quyét tdm hinh sy héa loai
hanh vi ddc biét nguy hiém nay theo tw teong
H6 Chi Minh (“tham 6 c6 hai nhwng lang phi cé
khi con hai nhiéu hon”**. “Lang phi ciing véi tham
0 “ke thu cua nhin din, cua b déi va cua Chinh
phil... tham 6, lang phi... phd hoagi tinh thin, phi
pham siec lye, tiéu hao cua cdi ciia Chinh phit va
ctia nhén dan. T6i 16i @y ciing nidng nhw ti 16i Vit
gian, mat tham” . “Chong tham 6, lang phi... ciing
quan trong va can kip nhw viéc danh gidc trén mat
trin”"%); khang dinh ctia Téng Bi thu T6 Lam
(“Tham nhiing va lang phi déu la nhitng biéu hién
cua suy thodi dao dirc, loi ich nhom, lam ton hai
dén long tin cua nhdn din, can tré phit trién dat
nwéc”'%) va Huéng dan s§ 63-HD/BCDTW,
tac gia dé nghi hinh sy héa hanh vi gay lang
phi trong xdy dung, ban hanh thé ché vé
QLSD TCC, TSC trong BLHS, trén co s6 tham
chiéu véi quy dinh vé toi tham 6 tai san, cu
thé nhu sau:

13 Ho, C. M. (2011), Toan tip, Tap 7 (tr. 345). Nha xuét
ban Chinh tri qudc gia Su thét.

“HO, C. M., Toan tdp, Tldd, tr. 357.

15H6, C. M., Toan tdp, TIdd, tr. 358.

16 T6, L. (2024), Phat biéu chi dao tai Hoi nghi toan

qudc trién khai cong tac PCTN, tiéu cyc nam 2024.
noichinh.on.
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HINH SUHOA HANH VI GAY LANG PHITRONG XAY DUNG,...

BLHS NAM 2015

PE XUAT HUONG HINH SU HOA HANH
VI GAY LANG PHI TRONG XAY DUNG,
BAN HANH THE CHE VE QLSD TCC, TSC

Piéu 353. Toi tham 6 tai san

1. Nguoi nao loi dung chttc vy, quyén han
chiém doat tai sdn ma minh cd trdch nhiém
quan ly tri gia t& 2.000.000 dong dén dudi
100.000.000 déng hodc dwdi 2.000.000 dong
nhung thudc mot trong cac treong hop sau
day, thi bi phat tu tir 02 nam dén 07 ndam:

a) ba bi xt ly ky luat vé hanh vi nay ma con
vi pham;

b) Da bi két an vé mét trong cac ti quy dinh
tai Muc 1 Chuwong nay, chua dwoc x6a an tich
ma con vi pham.

Diéu... Téi gdy lang phi trong xdy dung, ban
hanh thé chévé QLSD TCC, TSC

1. Nguoi nao thuc hién mot trong cdc hanh vi
sau dday gdy lang phi TCC, TSC tri gid tw
2.000.000 dong dén dwdi 100.000.000 d6ng hodc
duéi 2.000.000 dong nhung da bi xi ljj ky ludt
vé hanh vi nay ma con vi pham hodc da bi két
dn vé mot trong cdc téi quy dinh tai Muc 2
Chuong nay, chua dwgc xoa dn tich ma con
vi pham, thi bi phat tién tir 100.000.000 dong
dén dwdi 1.000.000.000 dong hodc phat ti t
02 ndam dén 07 ndam:

a) Lanh dao, chi dao, tham muu, ban hanh cdc
vdn ban vé QLSD TCC, TSC trdi chii truong,
quy dinh;

b) Khong ban hanh hodc chdm ban hanh, sita
d6i, bd sung hodc c6yj ban hanh cdc vin bin
vé QLSD TCC, TSC, vé ché dé, dinh miic, tiéu
chudn trdi quy dinh.

2. Pham t6i thugc mot trong cac treong hop
sau day, thi bi phat ti tir 07 nam dén 15 nam:

a) Co to chirg

b) Dung thu doan xao quyét, nguy hiém;

c) Pham t6i 02 Ian tr¢ 1én;

d) Chiém doat tai san tri gia tr 100.000.000
dong dén dudi 500.000.000 dong;

d) Chiém doat tién, tai san dung vao muc dich
x0a doi, giam ngheo; tién, phu cap, tro cap, uu
dai d6i voi nguoi co cong véi cach mang; cac loai
quy du phong hodc cac loai tién, tai san tro cap,
quyén gop cho nhitng vung bi thién tai, dich
bénh hodc cac vung kinh t& dac biét kho khan;
e) Gay thiét hai vé tai san tir 1.000.000.000
dong dén dudi 3.000.000.000 dong;

g) Anh huéng x&u dén doi song ctia can bd,
cong chtrc, vién chitc va nguoi lao dong trong
co quan, to chiec.

2. Pham t6i thudc mot trong cdc truong hop
sau ddy, thi bi phat tién tir 1.000.000.000 dong
dén du6i 5.000.000.000 dong hodc phat ti tir 07
nam dén 15 nam:

a) Pham t6i 02 lan tré lén;

b) Gay lang phi TCC, TSC tri gid tir100.000.000
dong dén dudi 500.000.000 dong;

¢) Gay lang phi TCC, TSC dung vdao muc dich
x6a déi, giam nghéo; phu cdp, tro cip, wu ddi
d06i vdi nguoi c6 cong vdi cich mang; tro cdp,
quyén gop cho nhiing vung bi thién tai, dich
bénh hodc cdc ving kinh té ddc biét kho khdin;
d) Anh huong xdu dén doi séng ciia cdn bo,
cong chikc, vién chiic va nguwoi lao dong trong
co quan, to chiic.

3. Pham t6i thugc mot trong cac treong hop
sau day, thi bi phat tu tir 15 nam dén 20 ndam:

a) Chiém doat tai san tri gia tw 500.000.000
dong dén dudi 1.000.000.000 dong;

b) Gay thiét hai vé tai san ti 3.000.000.000
dong dén dudi 5.000.000.000 dong;

c) Gay anh huwong xdu dén an ninh, trat tu, an
toan xa hoi;

d) Dan dén doanh nghiép hodc t& chirc khac bi
pha san hodc ngting hoat dong.

3. Pham t¢i thuéc mot trong cdc truong hop
sau ddy, thi bi phat tién tir 5.000.000.000 dong
dén dudi 10.000.000.000 déng hodc phat ti tir
15 nam dén 20 nam:

a) Gdy lang phi TCC, TSC tri gida tw
500.000.000 dong dén duéi 1.000.000.000 dong;
b) Gdy anh hudng xdu dén an ninh, trt tu, an
todn xd hoi;

¢) Dan dén doanh nghiép hodc to chiic khdc bi
phd san hodc ngimng hoat dong.
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4. Pham t6i thudc mot trong cac truong hop
sau day, thi bi phat tit 20 ndm hodc tit chung than:
a) Chiém doat tai san tri gia 1.000.000.000
dong trod 1én;

b) Gay thiét hai vé tai san 5.000.000.000 dong
tro lén.

4. Pham tg¢i gay lang phi TCC, TSC tri gid tuw
1.000.000.000 dong tro lén, thi bi phat tién tir
10.000.000.000 dong dén 20.000.000.000 dong,
phat tu 20 nam hodc tu chung than.

5. Nguoi pham t6i con bi cdm dam nhiém chtec
vu nhat dinh ttr 01 ndm dén 05 nam, co thé bi
phat tién tir 60.000.000 lffmg dén 200.000.000
dong, tich thu mot phan hodc toan bo tai san.

5. Nguoi pham t9i con bi cam dam nhiém
chitc vu, cdm hanh nghé hodc lam céng viéc
nhdt dinh tir 01 ndm dén 05 nim, c6 thé'bi phat
tién tir 60.000.000 dBng dén 200.000.000 tféng,
tich thu mot phian hodc toan bg tdi san.

Két luan

Hinh sy hoa hanh vi gay lang phi trong
xay dung, ban hanh thé ché vé QLSD TCC,
TSC 1a yéu cau cap bach ca vé chinh tri - phap
ly - quan tri cong, nh3m thuc thi “Ménh 1énh”
chdng lang phi ctia Tong Bi thu To Lam, cu thé
hoéa tu twong H6 Chi Minh va cac chi dao ctia
Pang vé thuc hanh tiét kiém, PCLP. Khao sat
ly luédn va thuc tién cho thdy: Mdac du BLHS
hién hanh da ¢ cac t0i danh ¢ ban chét “lang
phi” (biéu 179, 219 va 360), song con “khoang
trong” d6i voi cac hanh vi gay lang phi ngay
ttr khau kién tao thé ché - cham ban hanh,
khong ban hanh, ban hanh trai thdm quyén,
trai chu truwong, trai luat, hodc ¢4 y duy tri
dinh mutec, tiéu chuin lac hau - dan dén hau
qua that thoat, lang phi nguodn luc 6 quy mo
rong, dai dang va khé khac phuc.

D€ khac phuc khoang tréng nay, bai viét
kién nghi b6 sung mot toi danh doc 1ap trong
BLHS vé “gay lang phi trong xay dung,
ban hanh thé ché vé QLSD TCC, TSC”, voi
cau thanh chat ché, thoa man dong thoi cac
nguyén tac hop hién, hop phép, can thiét va
twong xtng, bao dam khong “hinh sy hoda
quan hé hanh chinh - chinh sach” moét cach
cuc doan. Theo d¢, (i) khach thé bi xam hai la
trat tw quan ly kinh t€ - TCC va TSC; (ii) mat
khach quan la hanh vi vi pham quy trinh,
tham quyén, ndi dung trong hoat dong xay
dung, ban hanh thé ché, c6 quan hé nhan qua
truec tiép véi gia tri lang phi xac dinh duoc;
(iii) cha thé 1a nguoi ¢ chic vy, quyén han
hodc nhiém vu trong hoat dong xay dung,
ban hanh thé ché; (iv) 16i 1a cd ¥ xay dung,
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ban hanh thé& ché vé QLSD TCC, TSC trai
chu truwong, trai luat, c6 y duy tri dinh muc
lac hau...); (v) dinh leong hau qua g:fm voi
nguong gia tri lang phi theo cac mtrc (khung
hinh phat) twong thich véi nhém t6i tham
nhiing, vira bao dam tinh ran de, vira bao
dam phan hoa trach nhiém hinh sw hop ly./.
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