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Tom tit: Bao dam tinh thong nhit ciia hé thong phdp ludt 1a mot yéu ciu cdp thiét, tuy nhién
cdc quy dinh vé logi trir trach nhiém do vi pham hop dong con thiéu dong bd. Dua trén yéu ciu vé
bdo dam tinh thong nhdt cia phdp ludt, bai viét phan tich, lam ré thuc trang vé tinh thong nhdt
trong cdc quy dinh vé logi trir trdch nhiém do vi pham hop dong, trong do tdp trung chi ra nhiing
diém con thiéu dong b théng qua viéc d6i sanh cdc quy dinh. Tix A6, bai viét dé xuat mot sé'kién
nghi hoan thién phdp ludt nham bdao diam tinh thong nhit trong cdc quy dinh vé logi trir trach
nhiém do vi pham hop dong.
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Abstract: Ensuring the unity of the legal system is an urgent requirement; however, regulations
on the exclusion of liability for breach of contract still remain inconsistencies. Based on the
requirement of ensuring the unity of the law, this article clarifies current situation of unity in
the regulations on the exclusion of liability for breach of contract, focusing on pointing out the
inconsistencies by comparing the regulations. Hence, it also proposes recommendations for legal
improvement to ensure unity in the regulations on the exclusion of liability for breach of contract.
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Dat van dé

Bao dam tinh thong nhat ctia hé thong
phap luat la mot trong nhitng dinh hudng
trong tam trong xay dung Nha nuwdc phap
quyén xa hoi chu nghia Viét Nam, duoc nhan
manh tai Nghi quyét s6 66-NQ/TW ngay
30/4/2025 ctia Bo Chinh tri vé d6i méi cong
tac xay dung va thi hanh phap luat dap tng
yéu cau phat trién dat nuwéc trong ky nguyén
moi. Trong phap luat hop dong, ché dinh loai
trte trach nhiém (LTTN) do vi pham hop cféng
(VPHD) déng vai tro then chét trong viéc can
bang loi ich, bao dam cong bang va phan dinh
rui ro gitta cac bén. Tuy nhién, cac quy dinh
vé van dé nay con thiéu dong bo, chong chéo
gitta Bo luat Dan su (BLDS) nam 2015, Luat
Thuwong mai (LTM) nam 2005 va cac luat
chuyén nganh khac. Diéu nay khong chi gay
kho6 khan trong ap dung phap ludt ma con
tao ra nhiing quan diém trai chiéu trong khoa
hoc phap ly. Trén co s& d6, dat trong bdi canh
Nghi quyét s6 66-NQ/TW véi dinh hudng
bao dam tinh thdng nhat caa phap luat, viéc
nghién cttu, nhan dién mot cach hé thong cac
quy dinh con thiéu thong nhat dé tir d6 dé xuat
kién nghi hoan thién phap luat nham bao dam
tinh thong nhat ctia phap luat 1a rat can thiét.
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1. M6t s6 van dé ly luan vé bao dam tinh
thong nhat ctia phap luat

Tinh théng nhédt 1a mot trong nhfrng
thudc tinh quan trong, dong thoi cung la yéu
cau khach quan dat ra ddi véi moi hé thong
phap luét trén thé gisi. O goc do khai quat
nhat, tinh thong nhat cta phap luat co thé
dugc hiéu la sy phu hgp, dong bd trong cac
quy dinh ctia phap luat. Trén phuwong dién
noi dung, phap luat trong moi linh vire can
phai c6 sy nhat quan, thong nhat trong viéc
xac lap mo hinh hanh vi, dong thoi gitra cac
quy dinh trong cuing mot van ban quy pham
phap luat (VBQPPL) cling phai c6 sy phu
hop, khong mau thuan’.

Tinh thong nhat ctia phap luat khong chi
ding lai la mdt khai niém trong khoa hoc
phédp ly ma da duwgc khai quat hoa tro thanh
mot ndi dung cua nguyén tac phap ché xa hoi
cht nghia trong hoat dong xay dung phap

* Email: Ngtongbaominh@gmail.com

Nghién citu sinh, Truong Dai hoc Ludt Ha N§i

1 Phi, T. T. T. (2018). Bao dam tinh thdng nhat gitra cac
quy pham phap luét trong hé théng phap luat Viét Nam
hién nay. Tap chi Céng thwong. https://tapchicongthuong.vn/
bao-dam-tinh-thong-nhat-giua-cac-quy-pham-phap-luat-trong-
he-thong-phap-luat-viet-nam-hien-nay-53811Lhtm (Truy cap
ngay 21/8/2025).
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luat. Nguyén tac nay yéu cau phai bao dam
tinh hop hién, hop phép va tinh thong nhat
cua VBQPPL trong hé théng phap luat; cac
quy dinh phap luat phai thong nhat khong
mau thuan, chéng chéo®. Trén phuong dién
dam bao tinh théng nhat theo chiéu ngang
gitra cac VBQPPL, cac VBQPPL c¢6 cung cap
dd hiéu lwc, du ¢ d6i tuong diéu chinh va
pham vi 4p dung khéc nhau nhung ciing can
phai co su tuong thich, hai hoa, tranh tao ra
nhiing quy tac xtr s¢ xung dot vé noi dung.

Dt nguyén tac wu tién luat Chuyen nganh
(lex specialis) duwoc thita nhan, nguyén tac nay
khong phu dinh yéu cau veé tinh thong nhat
ctia phap luat’. Nguyén tac lex specuzlls khong
nham tao ra mot hé quy chiéu riéng biét, doc
lap ma dé dam bao cd cach diéu chinh phu
hop nhat v6i nhing dédc thu ma luat chung
khong thé bao quat hét. Theo d6, luat chung
can trd thanh mot khuon khé mang tinh c6t
16i, con luat chuyen nganh phai la su b sung,
cu thé hda cac nguyen tac co ban.

bit trong pham vi nghién cttu cta bai viét,
tinh thong nhat trong cac quy dinh vé LTTN
do VPHD thé€ hién qua sy twong thich gitra
luat chuyén nganh véi luat chung cting nhw
tinh logic trong cau tric va ndi dung gitra cac
quy dinh trong cung mot van ban. Trong do,
BLDS ndm 2015 dong vai tro la luat chung xac
lap cac quy dinh mang tinh nén tang nhw cac
nguyen tac, khai niém co ban, ghi nhan cac
can c LTTN c¢6 tinh phd bién d€ tao ra mot
khuén khd chung. Cac luat chuyén nganh
phai twong thich véi cac quy dinh ctia BLDS
nam 2015 v6i nhitng sy cu thé hoa, dong thoi
han ché nhumg quy dinh mau thuan, thiéu
nhat quan vdi luat chung.

2. Thuc trang vé tinh thong nhit trong
cic quy dinh vé loai trix trach nhiém do vi
pham hgp dong

Dam bao su thong nhat trong quy dinh vé
LTTN do VPHD doi héi phai c6 su nhat quan,
dinh huéng cao tit BLDS nam 2015 t6i cac
van ban luat chuyén nganh. Tuy nhién, cac
quy dinh hién hanh vé van dé nay con ton tai
nhung diém chua thiee sy dong b, tir d6 tiém
4n nhitng mau thuan nhat dinh gitra cic vin

2 Nguyén, H. L. (2021). Cac nguyén tac trong hoat dong
xay duwng phap luat. Tap chi Ludt sw Vigt Nam. https://Isvn.
vn/cac-nguyen-tac-trong-hoat-dong-xay-dung-phap-
luat1610529428-299287 html (Truy cap ngay 21/8/2025).

3 Banaszewska, D. M. (2015). Lex specialis. In Max Planck
Encyclopedias of International Law. Oxford Public International
Law. https://opil.ouplaw.com/display/10.1093/law:epil /97801992
31690/law-9780199231690-e2171 (Truy cap ngay 21/8/2025).
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ban phép luat. Thuc trang nay khong chi do
cac van ban phap luat con dang c6 cach quy
dinh can c@ LTTN do VPHD khac nhau, ma
con dén tir nhitng diém chuwa dong bd gitia
cac ché€ dinh trong BLDS nam 2015. Vi tw
cach la luat chung, BLDS nam 2015 da cé mot
quy dinh mang tinh nén tang ghi nhan cac can
ctt LTTN do VPHD tai Diéu 351, ttt d6 tao ra
mot bo khung véi ba can ¢t co ban bao gom:
(i) Sw kién bat kha khang; (ii) Hoan toan do
16i ctia bén bi vi pham; (iii) Theo théa thuan
ctia cac bén.

2.1. Vé loai trix trach nhiém do sy kién bat
kha khang

Su kién bat kha khéang 1a mot trong nhiing
can ct LTTN mang tinh pho bién va nén tang
giai phéng chu thé khoi trach nhiém dan su
khi viéc thyc hién dung hop déng bi can
tro boi nhung sir kién c¢ tac dong 16n, ndm
ngoai y chi va kha nang kiém soat. Hién nay
hau hét cac VBQPPL trong linh vuc luat tu
déu ghi nhan sy kién bat kha khang vdi tu
cach 1a mot can c@ LTTN do VPHD, 6 thé
th6ng qua viéc ap dung truc tié’p quy dinh
ctia BLDS nam 2015 hoac cé cac quy dinh
nham nhan manh lai cung nhu d€ bo sung
cac co ché diéu chinh rleng

Tuy nhién, quy dinh vé nhan dién sw kién
batkha khang van con nhitng diém chua dong
bd. Poan 2 khoan 1 Biéu 156 BLDS nam 2015
dat ra ba tiéu chi nhan dién su kién bat kha
khéng 1a: (i) Khach quan; (ii) Khong thé luong
trude duoc; (iii) Khong thé khac phuc duoc
mac du da ap dung moi bién phdp can thiét
va kha nang cho phép. Trong khi BLDS nam
2015 lwa chon cach quy dinh khai quat cac ddc
diém caa sy kién bat kha khang thi mot sd
van ban luat lai luva chon phuwong phap liét
ké cac sy kién c6 ddu hiéu twong dong véi su
kién bat kha khang la can ct LTTN do VPHD.
Cach quy dinh nay c6 thé tiém an mau thuan
khi cac sy kién dwoc liét ké khong phai trong
treong hop nao cling dap tng da bo tiéu chi
ma biéu 156 BLDS nam 2015 quy dinh.

Mot vi du cho tinh trang nay la Diéu 151
B0 luat Hang hai Viét Nam (BLHH) nam 2015
quy dinh LTTN d6i véi nguoi van chuyén
trong hop dong van chuyén hang hoéa bang
duong bién. Néu nhu khoan 3 Diéu nay dé
cap truc ti€p téi sy kién bat kha khang trong
quy dinh vé LTTN d6i véi nguoi van chuyén

4+ Vi du nhu Diéu 296 LTM ndm 2005 quy dinh vé van
dé kéo dai thoi han, ti chéi thuc hién hop dong trong
truong hop bat kha khang.
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khi cham tra hang thi khoan 2 lai lwa chon liét
ké mot danh muc cac sy kién nhw hda hoan,
tham hoa trén bién..., khién cho quy dinh
trén vé LTTN do VPHD van chuyén hang hoa
bang duong bién da ton tai hai diém khong
thong nhat ca trén phuong dién hinh thic va
ngi dung. Trén phwong dién hinh thitc, viéc
Iya chon hai cach thitc quy dinh khac nhau
ngay trong mot diéu luat da khong dam bao
tinh thong nhét vé ky thuéat lap phap, cach
thirc sap xép, cau truc quy dinh. Vé mat ndi
dung, cach liét ké tai khoan 2 Diéu 151 BLHH
nam 2015 tiém an nhiting diém thiéu nhat
quan voi BLDS nam 2015 khi khong phai
trong treong hop nao cac su kién duwoc quy
dinh ciing 1a su kién bt kha khang (vi du nhuw
c6 nhiing treeong hop thién tai c¢6 thé duoc du
bao trudc). Tuy nhién, su thiéu thong nhat vé
mat noi dung nay khong hoan toan la mot
thiéu sét vé mat lap phdp ma xuat phat tte
yeu cau cu thé hda cac nguyen tac chung vao
moi treong ddc thu cua luat chuyén nganh.
Dai véi linh vee hang hai, BLHH nam 2015
dwoc xay du>ng dwa trén su tuong thich véi
cac diéu woc va thong 1& qudc t€, tieu biéu la
Quy tac Hague-Visby. Khoan 2 Diéu 4 Quy
tac Hague-Visby da liét ké cu thé hang loat
cac sut kién loai trir trach nhiém cho nguoi
van chuyén nhu héa hoan, hiém hoa ctia bién
(perils of the sea), thién tai, chién tranh, dinh
cong... Trong van tai bién qudc té, tinh du bao
va viéc phan bd rui ro gitt vai tro quan trong va
dwoc vu tién. Viéc st dung phuong phép liét ke
la mot thong 1€ quéc t€ nham dam bao nguoi
van chuyén khong phai chiu trach nhiém cho
nhitng rai ro ddc trung cta linh viec hang hai.

Mac du viéc liét ké tai luat chuyén nganh
la su cu thé hda can thiét, nhung xét trén
phuong dién ndi dung va yéu cau bao dam
tinh thong nhat cta phép luat, cach quy dinh
nay tiém an nguy co thiéu déng bo néu no
tao ra mot ngoai 1é ha thap tiéu chudn vé su
kién bat kha khang ma BLDS nam 2015 da xac
lap. Cu thé, néu cac su kién duoc liét ké tai
khoan 2 Diéu 151 BLHH nam 2015 méac nhién
duoc coi la can ct LTTN ma khong doi hoi
phai thdéa man cac tiéu chi nén tang cia BLDS
nam 2015, dac biét la yéu t6 khong thé luong
truede duoc (vi du mot s6 hién twong thoi tiét

cuec doan trén bién hién nay hoan toan c6 thé

dugc hé thong khi twong du bao trudce), thi
pham vi LTTN sé bi m& rong mot cach bat

hop ly. Luat chuyén nganh duoc phép cu thé

héa d€ phu hop véi dédc thu, nhung khong
S6 01- 2026

dugc ha thap tiéu chuan da duoc dinh hinh
boi luat chung.

Tuwong tw, Bo luat Lao dong (BLLD) nam
2019 dang st dung cach quy dinh két hop liét
ké va dinh nghia cua su kién bat kha khang.
Cu thé, tai khoan 2 Diéu 125 khi quy dinh vé
cac treong hop LTTN vat chat, Bo luat nay da
liét ké mot loat cac sw kién cu thé nhw “thién
tai, hoa hoan, dich hoa,...” va ngay sau d6 nhac
lai dinh nghia tai khoan 2 biéu 156 BLDS
nam 2015 “sw kién xuy ra khdch quan khong thé
lmmg truge dwgc va khong thé’ khic phuc duwoc
mdc du da ap dung moi bién phdp cin thiét va kha
nang cho phep”5 Ve ky thuat lap phap, quy
dinh trén vira nhéc lai khai niém sy kién bat
kha khang, vtra liét ké nhitng sy kién cd tinh
chat hau nhu twong dong vdi loai su kién
nay, trong khi c6 thé quy dinh truc tiép su
kién bat kha khang la mot can c LTTN vat
chat dé dam bao tinh thong nhat véi BLDS
nam 2015. Mat khac, chinh su két hgp nay lai
tao ra mot diém khong ro rang: Cac sy kién
duoc liét ké trudc vé nhac lai dinh nghia sy
kién bat kha khang c6 mdc nhién lam LTTN
vat chat khong, hay van phai thoa man ba
yéu t6 khach quan, khong luong trude duoc,
khong thé khac phuc dwoc? Néu xét vé mat
ngir nghia, viéc liét ké cac sw kién trude ba
yéu td trén s& dan t6i cach hiéu nhung si kién
duoc néu khong can thoa man tiéu chi nhan
dién cua su kién bat kha khang, tir d6 cling
tuong ti nhw BLHH nam 2015, mé pham vi
LTTN ra qua rong so vdi khung phap ly trong
BLDS nam 2015.

2.2. Vé loai trir trach nhiém do 16i ciia bén
bi vi pham

Phéap luat Viét Nam vé co ban da cd sy
thong nhat khi cung thira nhan can cit LTTN
khi VPHD xay ra do 16i ctia bén bi vi pham tai
khoan 3 Diéu 351 BLDS nam 2015 va diém c
khoan 1 Biéu 294 LTM ndm 2005. Tuy nhién,
thuat ngt phép ly duwoc s dung dé chibén vi
pham trong cac quy dinh trén con chua nhat
quan. Khoan 3 biéu 351 BLDS nam 2015 su
dung cum ttr “hoan toan do 16i ctia bén cd quyén”
khi quy dinh vé can ¢ LTTN nay. Thudt ngt
nay tuy khong sai nhung chuwra phan anh duoc
day da ban chét caa quan hé khi da ¢6 VPHD
xay ra. Khi xem xét veé trach nhiém do VPHD,
sé phtut hgp hon néu cac bén duoc xac dinh la
bén vi pham va bén bi vi pham. Diéu nay la

5 Nguyén van: ...truong hop do thién tai, héa hoan, dich hoa, dich
bénh nguy hiéin, tham hoa, sy kign xdy rakhich quan khong thé luong
truede duoc va khong thé khic phuc duwoc mic it di dp dung moi
bién phdp ciin thiét va kha ning cho phép thi khong phai boi thirong.
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do trong quan hé hop dong, ddc biét 1a hop
doéng song vy, sé kho cé thé dinh danh bén ¢
quyeén, bén c6 nghia vu mot cach biét 1lap vi
cac bén déu cé cac quyén va nghia vu tuong
tng voi nhau. Do vay, viéc st dung thuat ngt
“hoan toan do 16i ctia bén ¢6 quyén” chua phan anh
dugc day da ban chat ctia quan hé, dong thoi
cting chua thé hién dwgc tinh dong bd véi cac
quy dinh vé trach nhiém do VPHD.

Twong tu, diém c khoan 1 Diéu 294 LTM
ndm 2005 st dung cum tir “hoan toan do 16i ciia
bén kia” khi quy dinh vé cin ¢ LTTN do 16i
ctia bén bi vi pham. Du thuat ngt “bén kia” c6
thé duoc hiéu trong ngtr canh la d€ chi bén bi
vi pham, nhung no lai chwa thé hién dwoc tinh
rd rang can co trong quy dinh. Dong thoi, viéc
str dung thuat ngl “bén kia” tai di€ém c cting la
mot ndi dung thiéu dong bd ngay chinh trong
khoan 1 Biéu 294 khi khoan nay da st dung
thuat ngtt “bén vi pham hop dong” trudc khi
liét ké cac can c@ LTTN. V6i quy dinh “bén vi
pham hop dong dwoc mién trach nhiém trong cdc
truwong hop sau ddy” tai khoan 1 Diéu 294 LTM
ndm 2005, co 1€ viéc stt dung thuat ngtr “bén bi
vi pham” thay cho “bén kia” tai diém c sé€ dong
bd va nhat quan hon.

2.3. Vé logi trir trdch nhiém theo thoa
thudn ctia cdic bén

Duya trén mot nguyén tic co ban ctia phap
luat dan sy, LTTN theo thoa thuan cta cac
bén dwoc ghi nhan mot cach rong rai trong
cac van ban phap luat tu. BLDS nam 2015 va
LTM nam 2005 déu quy dinh théa thuan cta
cac bén la cdn cit LTTN. Theo d¢, gidi han d6i
v6i thoa thuan LTTN con rat han ché, cac can
ctr va diéu kién d€ dugc LTTN hoan toan do
cac bén thoa thuan mién la nam trong khuén
kho cua nguyen tac tw do hop (iIong6 Véi cach
ti€p can nay, gioi han duy nhdt cta thoa thuan
LTTN chi la khong vi pham diéu cdm ctia luat
va khong trai dao ditc xa hoi theo quy dinh tai
khoan 2 Biéu 3 BLDS nam 2015.

Cach quy dinh c6 phan rong vé gidi han
thoa thudn LTTN nhu trén ¢ thé dan téi
nhing su thiéu ro rang, tham chi la thiéu nhat
quan lién quan t6i van dé c6 ap dung thoa
thuan LTTN hay khong trong treong hop
VPHD xay ra do 16i ¢6 y. Néu chi dua trén
glO’l han vé diéu cam va dao dttc xa hoi, bén
c0 y vi pham van dwoc LTTN. Tuy nhién, viéc
ap dung thoa thuan LTTN khi VPHD xay ra

6 Nguyén, M. L. (2018). Logi trir trich nhi¢m boi thuong thi¢t hai
do vi pham nghia vy trong hop dong theo phdp ludt Vit Nam [Luan
van Thac si Luat hoc, Truong Dai hoc Luat Ha N&i]. tr. 48.
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do 18i 8 y nay lai di ngwoc véi nguyén tac
thién chi tai khodn 3 Diéu 3 BLDS nam 2015.
Do d6, mot s6 tac gia cho rang khong nén
ap dung thoa thuan LTTN trong truong hop
VPHD xay ra do 101 cd y dé€ dam bao thong
nhat véi nguyén tc thién chi’.

Bén canh d6, mot s6 luat chuyén nganh
dang thiét lap mot muc san d6i voi cac thoa
thuan LTTN la cac quyén va nghia vu do luéat
dinh. Noi cach khéc, cac luat nay da dat ra
gidi han khéng ap dung thoa thuan LTTN
ddi voi cac vi pham co ban. Khoan 3 biéu 202
BLHH nam 2015 quy dinh thoa thuan nham
loai trtr cac trdch nhiém da dwoc luat dinh d6i
véi nguoi van chuyén trong hop dong van
chuyén khong c6 gia tri; khoan 1 Diéu 167
Luat Hang khong dan dung nam 2006 (stta
dai, b6 sung nam 2014) khong cong nhan thoa
thudn LTTN boi thuong thiét hai cua nguoi
van chuyén dudi mtc gidi han trach nhiém
do luat dinh... Ttr cach tiép can nay, néu soi
chiéu nguoc lai BLDS nam 2015 va LTM nam
2005 sé thay co sy thiéu dong bd trong quy
dinh vé thoa thuan LTTN va vi pham co ban
hop dong. Nhu da phan tich, thoa thuan
LTTN chi bi giéi han béi diéu cdm cua luat
va dao dtc xa hoi nén néu khong ¢ quy dinh
r0 rang, cac bén co thé thdéa thuan cho phép
LTTN d6i v6i vi pham co ban hop dong. Diéu
nay sé tao ra su thiéu dong bd nhat dinh, boi
1€ viéc thiét 1ap cac quy dinh vé vi pham co
ban dong vai tro quan trong trong viéc giup
cac bén dat duwoc muc dich cta hop dong
cting nhu gitp dinh hinh quan hé hop dong
d6. Néu nhu mot bén dwoc cho phép vi pham
co ban thong qua thoa thuan LTTN thi muc
dich cua hop dong sé khong dwgc dam bao,
cing nhu tinh chat cua quan hé hop dong
nay co thé sé bi anh huwong nghiém trong. Dac
biét, viéc thi€éu co ché phan loai dé kiém soat
thoa thuan nay duya trén sy khéc biét vé vi thé
dam phan gitra cac bén (V1 du gitta hai doanh
nghlep binh dang so véi gitta doanh nghiép
va ngu(yl tiéu dung) cang lam gia tang nguy
co mat can bang loi ich.

2.4. Vé cdc can citkhdc loai trir trach nhiém
do vi pham hop dong

Ngoai cac can ctit pho bién da duoc phan
tich, phap luat Viét Nam con c6 mot sd can c

7Nguyén, L. A. (2017). Mot s8 van dé phap li vé digu khoan
mién trach nhiém, Tap chi Qudn I va Kinh t&¢'qudc té. https://
tapchi.ftu.edu.vn/cac-s6-tap-chi-ktdn/tap-chi-ktdn-s6-81-90/
tap-chi-ktdn-s6-86/1397-mot-s6-van-dé-phép-ly-veé-diéu-
khoan-mién-tréch-nhiém.html (Truy cap ngay 02/9/2025).

S0 01- 2026



NGUYEN TONG BAO MINH

khac c6 kha nang lam LTTN do VPHD, mdc
du viéc ghi nhan ching chua thiyec sy 6 rang
cting nhu théng nhat gitra cac van ban phap
luat. Cu thé:

Thir nhat, LTTN khi vi pham hop dong xay
ra do thiec hién quyét dinh cua co quan quan ly
nha nwéc cé thim quyén ma cdc bén khong thé'biét
dwoc vao thoi diém giao két hop dong

Tai diém d khoan 1 Diéu 294 LTM ndm
2005, can ct nay duwoc liét ké mot cach doc
lap, tach biét so voi su kién bat kha khang.
Theo cach quy dinh nay, viéc thue hién quyét
dinh cua co quan nha nudc cd thdm quyén
dwoc xac dinh la mot can ct riéng voi nhitng
diém khac biét so vdi cac can cx loai trir khac.
Tuy nhién, BLDS nam 2015 lai kh@ng co su
ghinhan can cit LTTN nay. Mt s6 quan diém
trong khoa hoc phap ly cho rang thure hién
quyét dinh cua co quan nha nudc c6 tham
quyén thuc chdt 1a mot truong hop cta sy
kién bat kha khang, khong phai mot can c&
LTTN rleng biét®. Bén canh do, cung cod quan
diém cho rang can ct LTTN nay khong can
phai chiing minh yéu t& khong thé luong
trede duoc caa su kién bat kha khang9 Nhu
vay, st thiéu dong bo nay da dan téi cac quan
diém khac nhau trong khoa hoc phap ly cling
nhu gay khoé khan cho cong tac ap dung phap
luat khi phai xac dinh ban chat phap ly cua
cung mot su kién.

Thit hai, LTTN khi vi pham hop dong xay ra
do thiec hién yeu ciu cua tinh thécdp thiét

Mot trong nhitng diém con chuwa dam bao
tinh thong nhat trong cac quy dinh vé LTTN
do VPHD trong BLDS nam 2015 xudt phat ttr
cach tiép can gian tiép va khong thuc sy ro
rang cua B luat nay d6i voi can ctt thuc hién
yéu cau cta tinh thé€ cap thiét. Thay vi quy
dinh mot cach twong minh tai Biéu 351 BLDS
nam 2015 vé trach nhiém va LTTN do vi pham
nghia vy, kha nang lam LTTN do VPHD cua
tinh thé cdp thiét lai dwoc ghi nhan mot cach
gian ti€p qua cac quy dinh khac c6 lién quan.
Trong do, khoan 3 Biéu 171 BLDS nam 2015
da khang dinh tinh hop phap cta hanh vi
thuc hién yéu cau cua tinh thé cap thiét. Tw

d6, VPHD do thuc hién yéu cau cta tinh thé

cap thiét vé ban chat la khong trai phap luat
nén khong thé lam phat sinh trach nhiém do

81L&, V. S. (2017). Quy dinh ctia phap luat vé cac treong hop
mién trach nhiém d6i véi hanh vi vi pham. Céng thong tin
B Tw phdp. https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-
trao-doi.aspx?ItemID=2149 (Truy cap ngay 03/12/2023).

9Nguyén, T. D. (2022). Lugt Kinh t&’ Nha xuat ban Tu phép. tr. 772.
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VPHD, hay noéi cach khac, trach nhiém do
VPHD trong tru’ong hop nay da dwoc loai
trir theo nguyén tac duoc xac 1ap tai khoan 3
biéu 171 BLDS nam 2015.

Trai nguoc v6i ludt chung, mot s6 luat
chuyén nganh da c6 sy ghi nhan r6 rang thuec
hién yéu cau cua tinh thé cdp thiét la mot can
ct LTTN do VPHD. Khoan 2 va khoan 3 biéu
151 BLHH nam 2015 quy dinh nguoi van
chuyén duwgc LTTN néu lam ton that hang hda
d€ cttu nguoi, ctru tai san trén bién hodc khong
phai chiu trach nhiém khi cham tra hang vi
phai cttu nguoi, trg gitup tau dang gap nguy
hiém hay can thoi gian d€ cap ctru cho thuyén
vién, nguoi trén tau. Nhitng treong hop trén
duoc liét ké tai Diéu 151 BLHH nam 2015 déu
mang ban chat thuc hién yéu cau cta tinh thé
cap thiét ma tiéu biéu la vi pham mot s6 nghia
vu trong hop dong van chuyén dé bao vé tinh
mang, sttc khde con nguoi. Quy dinh nay cho
thdy mot cach ti€p can rd rang, truc ti€p vé
kha ndng lam LTTN do VPHD cua thuc hién
yéu cau trong tinh thé cap thiét.

Nhu vay, c6 thé thdy tinh thong nhat
trong nhom quy dinh nay con chwa thuc
sw duwgc dam bao khi quy dinh tai Diéu 351
BLDS nam 2015 la chwa du 10 rang dé€ tao ra
mot dinh huwdéng chung cho LTTN khi VPHD
xay ra do thuc hién yéu cau cta tinh thé cap
thiét. Diéu nay cang dugc thé hién ro khi ngay
trong chinh Bo luat nay cting nhu luat chuyén
nganh da c6 nhitng quy dinh nham ghi nhan
kha nang lam LTTN ctia hanh vi thue hién yéu
cau trong tinh thé cip thiét.

3. M6t s6 kién nghi hoan thién phap luat
nhim bao dam tinh théng nhat trong cac
quy dinh vé loai trir trach nhiém do vi pham
hop dong

Ttr nhitng phan tich trén, d€ bao dam tinh
thong nhdt cua phap ludt, quy dinh trong
BLDS nam 2015 vé LTTN do VPHD phai bao
quat dugc cac van dé mang tinh nén tang,
con cac quy dinh trong luat chuyén nganh chi
hwdng toi cu thé hoa nhitng nét dac thu riéng
trong pham vi diéu chinh. Trén co s¢ do, bai
viét dé xuat mot so kién nghi hoan thién phap
luat nhw sau:

Thir nhat, thong nhat cdich thirc quy dinh vé
logi trir trach nhiém khi vi pham hop dong xdy ra
do sw kién bat kha khing

Cac quy dinh vé LTTN khi VPHD xay ra
do su kién bat kha khang trong cac van ban
phap luat dang st dung dong thoi ba phwong
phap quy dinh: (i) Binh nghia sy kién bat kha
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khang va vién dan t6i dinh nghia nay khi quy
dinh vé LTTN; (ii) Liét ké cac sw kién c6 diém
twong dong voi suw kién bat kha khang 1a can
ct LTTN; (iii) St dung két hop phuong phap
liét ké va dinh nghia. Viéc ton tai dong thoi ca
ba phuong phap quy dinh nhu vay vé LTTN
khi VPHD xay ra do su kién bat kha khang da
gay ra nhitng diém thiéu thong nhat, khong
rd rang gitta BLDS nam 2015 va cac van ban
luat chuyén nganh.

D¢ khic phuc tinh trang trén, can phai
thong nhat cach thic quy dinh vé LTTN khi
VPHD xay ra do su kién bat kha khang gitta
cac van ban phap luat. La mot néi dung duoc
sit dung trong nhiéu ché€ dinh, dinh nghia
vé su kién bat kha khang voéi ba yéu t6 cau
thanh trong BLDS nam 2015 can phai dwoc
xac dinh la quy dinh mang tinh nén tang,
ap dung Chung cho toan bd hé thong luat tu.
Quy dinh vé LTTN do VPHD trong cac vin
ban phap luat vé nguyen tac can uu tién vién
dan téi dinh nghla néu trén. Chi trong treong
hop thuece su can thiét dé€ bao dam tinh déc thu
cua nganh (nhw linh viec hang hai dé€ tuong
thich vdi thong 1€ qudc t€), luat chuyén nganh
moi dugc stt dung phuong phap liét ké dé cu
thé hda. Tuy nhién, cach cu thé héa nay chi
mang tinh chat bé sung. Luat chuyén nganh
khong dwoc quy dinh liét ké mot cach biét lap
ma van phal 14y nén tang la vién dan téi quy
dinh vé su kién bat kha khang trong BLDS
nam 2015 dé bao dam khong tao ra ngoai 1&
ha thép tiéu chuan cua luat chung.

Trén co s& dd, can tién hanh ra soat cac luat
chuyén nganh nhe BLHH nam 2015, BLLD
ndm 2019 theo hudng diéu chinh cac quy dinh
mang tinh liét ké cac sy kién tuwong dong hay
xay dung nhiing dinh nghia sy kién bat kha
khang riéng (nhu Diéu 151 BLHH nam 2015,
biéu 125 BLLD nam 2019). Thay vao do, can
quy dinh bén vi pham khong phai chiu trach
nhiém néu VPHD xay ra do sy kién bat kha
khéng bing cach wu tién vién dan téi dinh
nghia trong BLDS nam 2015 lam nén tang, cac
sut kién dac thu néu can thiét liét ké chi dong
vai tro cu thé hda, b6 sung va van phai thoa
man cac tiéu chi nén tang cua luat chung.

Thit hai, thong nhit sit dung thudt ngir “bén
bi vi pham” trong LTTN do 16i ctia bén bi vi pham

Viéc BLDS nam 2015 va LTM nam 2005 st
dung nhiing cum tir khac nhau (bén c6 quyén,
bén kia) d€ chi cung mot chu thé 1a bén bi
VPHD da thé hién diém thi€u dong bo, khong
chi gitta hai van ban néu trén ma con trong
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chinh méi van ban. D& dam bao tinh thong
nhat cing nhu tinh chinh xac trong nhém quy
dinh nay, can sit dung mot thuat ng chung
va toan dién hon 1a “bén bi vi pham”. Cu thé,
khoan 3 Dbiéu 351 BLDS ndam 2015 va diém c
khoan 1 Diéu 294 LTM nam 2005 can thay thé
cum tir “bén cé quyén”, “bén kia” thanh “bén
bi vi pham”. Viéc thdng nhat hoa thuat ngtr
nay khong nhiing gitip dam bao tinh dong bo
gitta cac van ban luat khac nhau ma con ngay
trong noi tai tieng van ban. Hon nita, n6 cling
giup tang cuong tinh logic, phan anh chinh
xac ban chat ctia quan hé trach nhiém khi da
c6 VPHD xay ra.

Thit ba, bd sung nguyén tic kiém sodt chung
doi voi thoa thudn LTTN do vi pham hgp dong
trong BLDS

Khung phap ly c6 phan rong vé thoa thuan
LTTN cta BLDS ndm 2015 con ¢6 nhitng diém
thiéu thong nhat véi cac nguyen tac, ché dinh
khac trong chinh B¢ luat nay Dé€ giai quyét
diéu nay, BLDS ndm 2015 can phal bd sung
nguyen tac kiém soat chung, 16 rang vé ndi
dung cua thoa thuan LTTN nhu sau:

Mot Ia, khong ap dung thoa thuan LTTN
déi véi VPHD do 16i c0 y

Viéc thiéu vang mot quy dinh 1o rang vé
van dé nay da tao ra khoang trong, tiém an
nguy co xung dot véi nguyén tac thién chi tai
biéu 3 BLDS nam 2015, dac biét khi quy dinh
Ve cac trtrong hop giao dich dan sy vo hiéu,
vé nguyen tac tie do hop dong chi dat ra gioi
han la vi pham diéu cdm ctia ludt, trai dao diec
xa hoi. Cho phép mot bén duoc huong loi tte
thoa thuan LTTN sau khi da VPHD véi 1i ¢&
y sé lam mat di y nghla cua sy cam két gitra
cac bén, gay ra si mat can bang va khong phu
hop v6i ban chat cua hop dong. Viéc b6 sung
quy dinh khong cho phép bén vi pham duoc
LTTN theo thoa thuan néu cd 16i ¢d y sé thé
hién dwoc tinh hop ly, déng thoi dam bao
su thdng nhat voi nguyen tac thién chi trong
phép luat dan sw. Cach ti€p can nhu trén ciing
phtt hop véi kinh nghiém 1ap phap tai nhiéu
quoc gia trén thé gidi nhu Duc, Nga, BLDS
tai cac qudc gia nay déu khong cong nhan ap
dung thoa thuan LTTN néu nhu VPHD xay ra
do 16i cd y™.

10 Khoan 3 Diéu 276 BLDS Dtre quy dinh “Bén ¢d nghia vu
khong dwoc logi triv trach nhigm néu c6 16i c6'y” (The obligor
may not be released in advance from liability for intent).
Xem tai Ban dich Tiéng Anh BLDS Dtuc: https://www.
gesetze-im-internet.de/englisch_bgb/englisch_bgb.html
(Truy cap ngay 07/9/2025).

Khoan 4 Diéu 401 BLDS Nga quy dinh: “Théa thudn vé
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Hai I, kiém soat thoa thuan LTTN d6i véi
vi pham co ban hgp dong dua trén vi thé dam
phan ctia cac bén

BLDS nam 2015 cting nhw LTM nam 2005
chua ddt ra gidi han kiém soat d6i véi cac
thoa thuan lam LTTN doi voi vi pham co ban
hop dong. Viéc thoa thuan LTTN van duoc
cong nhan va ap dung khi xay ra vi pham co
ban khong nhung tiém an nhiing diém thiéu
thong nhat voi nguyen tac thién chi khi gay
ra su mat can bang vé loi ich cho mot bén ma
con chwa phtut hop véi cac quy dinh co lién
quan vé ban chat ctia vi pham co ban. Vi
pham co ban 1a VPHD nghiém trong t6i mttc
khién cho bén bi vi pham khong dat dwoc
muc dich khi giao két hop dong, nhitng nghia
vu bi vi pham trong treong hop nay la nhitng
nghia vu lam nén ban chat, muc dich cot 161
cta hop dong ma néu thiéu ching hgp dong
sé khéng cony nghia Do vay, viéc phap luat
dat ra cac quy dinh vé vi pham co ban ciing
nham huzong téi bao vé cac quyen vanghia vu
co ban, ndi dung cot 16i nhat ctia hop dong,
tte d6 bao dam hop dong khong bi mat di ban
chdt va muc dich von c6 cua né khi giao két.
Vi nhitng ly do trén, trong khoa hoc phap ly
hién nay cting c6 nhiéu quan diém cho rang
can thiét phai kiém soat nhing thoa thuan
lam LTTN d6i v6i vi pham co ban hgp dong'.

Céach ti€p can trén cing phu hop véi
kinh nghiém 1dp phép tai mot s6 quoc gia
trén thé gidi. Trong hé thong Common Law,
hoc thuyét vé vi pham co ban (doctrine of
fundamental breach) dwoc thé hién thong qua
an 1é Karsales v Wallis ghi nhan rang mot diéu
khoan LTTN du rong dén dau cting khong thé
g1a1 phong mot bén khoi trach nhiém truedc
vi pham co ban®. An 1& Karsales v Wallis da
duwa ra két luan “cdc diéu khoan logi triv trich
nhiém... khong cd gid tri khi bén vi pham da thic
hign m@t vi pham di dén goc ré ciia hop dong”,
“du diéu khoan loai trir c6 rong dén dau, no

viéc logi trir hodc gioi han trach nhigm doi véi mgt vi pham
nghia vy do 16i cd'y sé khong dwoc dp dung” (An agreement
on eliminating or limiting the liability for an intentional
violation of the obligation, concluded at an earlier date, shall
be insignificant). Xem tai Ban dich Tiéng Anh BLDS
Nga: https://www.wto. org/english/thewto e/acc_e/rus_e/
wtaccrus58_leg 360.pdf (Truy cap ngay 07/9/2025).

11PJ, V. D. (2010). Cdc bign phdp xit I viée khong thiee hién
hop dong trong phdp lugt Viét Nam. Nha xudt ban Chinh
tri Qudc gia — Sw that. tr. 294.

12 Ogilvie, M.H. (2004). Contract — Exemption Clauses —
Fundamental Breach: Solway v. Davis Moving & Storage
Inc. Le Revue du Barreau Canadien. https://cbr.cba.org/index.
php/cbr/article/view/4004/3997 (Truy cap ngay 07/9/2025).
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ciing khong diwgc cong nhan néu dia cé vi pham
co ban”®. Tuy nhién, cach tiép can mang tinh
tuyét d6i nay sau d6 da bi Thuong Nghi vién
Anh thay thé béi an 1é Photo Production Ltd v
Securicor Transport Ltd. Theo phan quyét nay,
vi pham co ban khong duong nhién vo hiéu
héa diéu khoan LTTN. Thay vao d¢, thoa
thuan LTTN d&i v6i vi pham co ban van cé
thé duoc ap dung dua trén nguyén tac tu do
hop dong trong mot s6 truong hop nhét dinh.
Tuy nhién, ching van can pha1 duoc kiém
soat dé dam bao sy can bang ve loi ich, tinh
hop ly va phu hop véi nguyén tac thién chi,
viéc xem xét nay dugc quy dinh tai cdc dao
luat Chuyen biét nhw Dao luat vé diéu khoan
khong cong bang 1977 (Unfair Contract Terms
Act 1977), Bao luat vé diéu khoan khong cong
bang trong hop dong tiéu dung 1999 (Unfair
Terms in Consumer Contracts Regulations 1999).
Tw duy phap ly tewong tu cling duoc ghi nhan
trong phép luat Dac. Tai an 1é s6 I ZR 58/03
ngay 15/9/2005 cua Toa an Lién bang Puc",
thoa thuan LTTN d6i véi vi pham nghia vu co
ban trong hop dong sé bi coi la v0 hiéu do da
di nguoc lai nguyén tac thién chi, tao ra su bat
loi bat hop li cho mét bén.

T nhitng phan tich trén, c thé thay viéc
kiém soat thoa thuan LTTN d6i v6i vi pham
co ban hop dong la phu hop khong chi véi
quy dinh hién hanh ctia phap luat, ma con voi
cac quan diém khoa hoc, kinh nghiém qudc
t€. Do vay, BLDS nam 2015 can thiét phai bd
quy dinh kiém soat thoa thuan LTTN d6i véi
vi pham co ban hop dong theo hudng cho du
ton trong quyen tir do thoa thuan nhung co
co ché& kiém soat chit ché dya trén nguyén tac
thién chi va khong tao ra su bat lgi bat hop ly
cho mot bén, tir d6 thiét 1ap nén mot nguyen
tac chung, xuyén sudt, dinh huéng cho céc
van ban luat chuyén nganh.

B3 Leacock, S. J. (1975). Fundamental breach of contract
and exemption clauses in the Commonwealth Caribbean.
Anglo-American  Law Review. https://papers.ssrm.com/sol3/
papers.cfm?abstract_id=2794204 (Truy cap ngay 07/9/2025).
Nguyén van: “. . . it is now settled that exemption clauses of
this kind, no matter how widely they are expressed, only avail
the party when he is carrying out his contract in its essential
respects . .. They do not avail him when he is guilty of a breach
which goes to the root of the contract.”; “In my judgement,
however extensive the exception clause may be, it has no
application if there has been a breach of a fundamental term”.
4 Ban an cta Toa an Lién bang ngay 15/9/2005 - I ZR 58/03
(Urteil des Bundesgerichtshofs vom 15/9/2005 - I ZR 58/03),
https://dejure.org/dienste/vernetzung/rechtsprechung?
Gericht=BGH&Datum=15.09.2005& Aktenzeichen=1%20
ZR%2058/03 (Truy cap ngay 17/4/2025).
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Thir tw, bd sung cdc can cit LTTN khi VPHD
xay ra do thwc hién quyét dinh cua co quan nha
nuéc c6 tham quyén, Yeu ciu ciia tinh thé'cdp thiét

BLDS nam 2015 hién chua c6 sy ghi nhan
mot cach ro rang hai can ct LTTN do VPHD
trén, gdy ra nhitng diém con thiéu thong nhat
ngay trong chinh cac quy dinh ctia B¢ luat nay
cting nhw v6i LTM nam 2005. D¢ khac phuc
tinh trang nay, can quy dinh mét cach rd rang
cac can ct LTTN trén ngay trong BLDS nam
2015, cu thé nhw sau:

Mot la, 1am rd ban chat phéap ly va quy
dinh thong nhat vé can ct LTTN khi VPHD
xay ra do thuc hién quyét dinh ctia co quan
nha nudc cé tham quyén. Pay la mot can ci
LTTN dwoc ghi nhan trong LTM nam 2005
nhung kh6ng cod quy dinh tuong tu trong
BLDS nam 2015. Biém khong thong nhat nay
da dan dén tranh luan vé viéc can ct nay c6
phal la mot treong hop caa LTTN khi VPHD
xay ra do sy kién bat kha khang hay khong.
Tac gia cho rang nhom quan diém thtra nhan
tinh dac thu cua can ct LTTN nay c6 sy phu
hop nhat dinh. Boi 1€, trén thuc t&, khong phai
trong treong hop nao viéc thue hién quyét
dinh cua co quan nha nuée ¢6 tham quyeén
Cung thoa man yéu t6 khong thé luong trudc
cua sy kién bat kha khang O d6, cac quyét
dinh ctua co quan nha nudc trede khi duoc
ban hanh thuong ¢6 16 trinh, qua trinh 1dy y
kién hodc da c6 mot khoang thoi gian du kién,
xay dung chu treong tir triedc ma cac bén co
thé lvong truede duge nhung chua du 10 rang
d€ coi nhu cac bén da chap nhan rui ro vé tinh
hudng d6 khi giao két hop dong. Chinh vi yéu
t6 khong luong trude duoc con gay tranh luan
nay, viéc tach riéng day la mot can cte doc lap
la hoan toan c6 co s6. Tuy nhién, BLDS nam
2015 can dét ra gidi han chat ché dé tranh lam
dung cdn cit nay tron tranh trach nhi¢m. Theo
d6, can bd sung nguyén tac ap dung la quyét
dinh ctia co quan nha nudc chi dwoc st dung
d€ LTTN néu quyét dinh d6 khong xuat phat
tlr 16i hodc hanh vi vi pham phép luat cua
chinh bén vi pham.

Hai la, can bd sung thue hién yéu cau caa
tinh thé cdp thiét vao danh muc cac can c&
LTTN do VPHD trong BLDS nam 2015. Viéc
b6 sung nay khong chi gitp tao ra mot khuoén
kho phap ly rd rang hon vé LTTN, ma con
dam bao tinh thong nhat véi quy dinh vé tinh
hop phap cua tinh thé cap thiét tai Diéu 171
va quy dinh vé LTTN boi thuong thiét hai
ngoai hop dong trong tinh thé cap thiét tai

Diéu 595 BLDS nam 2015.
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Két luan

Céc quy dinh vé LTTN do VPHD trong
phap luat Viét Nam hién van con ton tai nhitng
diém thiéu dong bo, biéu hién thong qua sw
thiéu nhdt quan trong cach thic quy dinh,
st dung thuat ngtr va co ché diéu chinh cu
thé. Diéu nay khién cho BLDS nam 2015 van
chua phat huy triét d€ vai tro xac lap khudn
kho phap ly chung, mang tinh dinh huéng
cho luét chuyén nganh. Tt phan tich vé thuc
trang phap luat, bai viét da duwa ra mot s6 dé
xuat hoan thién phap luat, trong dé dacbiét 1a
cac quy dinh cua BLDS nam 2015 d€ dam bao
tinh thong nhat trong cac quy dinh vé LTTN
do VPHD./.
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