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THANH VIEN CHUYEN NHUGNG PHAN VON GOP TRONG CONG TY
TRACH NHIEM HUU HAN HAI THANH VIEN TR LEN
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Tém tit: Hién nay, phdp lugt da tao diéu kién vé quy trinh, ho so ding ky doanh nghiép khi
thanh vién chuyén nhuwong vén gép. Tuy nhién, viéc dang ky doanh nghiép con bdt cap vé déi tuong
chuyén nhuwong va nhin chuyén nhwong phin vén gop, co sé cho viéc chuyén nhugng phin vén gép,
thanh phin ho so, ha ting mang thyc hién dich vu cong truc tuyén... gy nhiéu kho khdin cho viéc
ding ky doanh nghiép. Phdp ludt cin han ché' mau thudn giita Ludt Doanh nghiép, Ludt Cdn b,
cong chiic, Ludt Vién chiic va Ludt Phong, chong tham nhiing; xdc dinh 1o, tranh tinh trang cong
chiic phong ding ky kinh doanh yéu ciu hop dong chuyén nhuong va thanh 1y hop dong chuyén
nhwong; ndng cao nhdn thiic va triach nhiém cia cong chiic phong dang ky kinh doanh; don gian
héa thanh phin ho so va tao diéu kién vé co sé vdt chdt... Diéu nay sé thudn loi hon cho thi truong
chuyén nhwong phiin vén gép hién nay.
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BUSINESS REGISTRATION IN CASES WHERE A MEMBER TRANSFERS
HIS CAPITAL CONTRIBUTION IN A LIMITED LIABILITY COMPANY
WITH TWO OR MORE MEMBERS

Abstract: Currently, the law has facilitated the process and documentation for registering
businesses when members transfer their capital contributions. However, business registration
still faces many difficulties, such as the transferor and recipient of capital contributions, the
basis for the transfer, the required documents, and the infrastructure for online public services,
which hinder the registration process. The law needs to limit conflicts between the Enterprise
Law, the Law on Cadres and Civil Servants, the Law on Public Employees, and the Law on
Prevention and Combat of Corruption and Waste; clearly define and avoid situations where civil
servants in business registration offices request transfer and contract termination documents;
raise the awareness and responsibility of civil servants at business registration offices; simplify
the required documents; and provide better infrastructure... all of which would create a more

favorable environment for the current market of capital contribution transfers.
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Dit van dé

Chuyén nhugng phan von gop trong cong
ty trach nhiém httu han (TNHH) hai thanh
vién tro 1én la nhu cau cua nén kinh té. Tuy
nhién, viéc chuyén nhuong phan von gop dat
ra nhiéu noi dung can nghién ctru, nhw khi
nao nguoi s6 httu phan von gop trong cong
ty duoc phép chuyén nhuong, nguoi nhan
chuyén nhuwong duoc phép chuyén nhuong
trong truong hop nao, thanh phan ho so ¢
thuan loi cho viéc dang ky doanh nghiép,
trinh ty thu tuc dang ky doanh nghiép va can
b9, cong chitc phong dang ky kinh doanh c¢6
tao diéu kién thuan loi cho viéc dang ky hay
chua; dong thoi, co sd vat chat co thuce su dap
tng duoc viec dang ky doanh nghiép trong
mdi treong s6 hay khong.
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1. biéu kién/cin c tién hanh ding ky
thay d6i ndi dung ding ky doanh nghiép
khi thanh vién chuyén nhugng phin vén
gop trong cong ty trach nhiém hiru han hai
thanh vién tré lén

Phan von gop cua cha sé hiru trong cdng
ty TNHH (sau day goi 1a phan von gop) la mot
loai tai san. Chu so hiru d6i véi phan von gop
c6 quyén dinh doat dwdi hinh thirc chuyén
nhuwong toan bo hodc moét phan von goép cua
minh cho nguoi khdc, trtt nhitng treong hop
khong duoc chuyén nhuwong theo quy dinh
phap luat. Theo quy dinh ctia Luat Doanh
nghiép ndm 2020 (stta d6i, b6 sung nam 2025 -
* Email: Xuantv2002@yahoo.com
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sau day goi la Luat Doanh nghiép nam 2020),
trie treong hop yéu cau cong ty mua lai phan
von gép hodc thanh toan no bang phan vén
gop thi thanh vién cong ty TNHH hai thanh
vién tro lén c6 quyén chuyén nhuwong mot
phéan hodc toan by phan von goép cua minh
cho nguoi khac. Viéc chao ban phan von gop
phai dam bao tinh ndi bd trong cong ty, tiec 1a
thanh vién cong ty TNHH hai thanh vién tro
1én ¢ thé chao ban phan von gop ctia minh
cho nguoi khéc khi nhitng thanh vién con lai
khong mua hodc khong mua hét'. Viéc chuyén
nhuong phan von gop phai dwoc dang ky
doanh nghiép theo quy dinh ctia Luat Doanh
nghiép va cac van ban huéng dan thi hanh.

Dé€ tién hanh viéc dang ky doanh nghiép
trong truong hop thay do6i thanh vién cong
ty TNHH hai thanh vién tro 1én, viéc chuyén
nhuong phai thoa man cac diéu kién sau:

Mot 1a, nguoi chuyén nhuong phan von
gop khong thudc cac doi twong bi han ché
chuyén nhuwong, nguoi nhan chuyén nhuong
khong thudc cac d6i twgng bi cdm nhan
chuyén nhuong phan von gop.

Cha so hitu phan von gép khi quyét dinh
chuyén nhuong phan vén gop phai la nhiing
cha thé dugc quyén te do chuyén nhuong
phan von gép. Phan von gop dé khong phai
la d6i twong dang thuc hién nghia vu bét budc
theo quyét dinh, ban an ctaa Toa 4n hodc theo
quyét dinh khéac ctia co quan ¢ thdm quyén;
phan von gép do khong la d6i twong dang
tranh chdp nhu tranh chdp gitta thanh vién
cong ty voi nhau hodc tranh chdp gitra thanh
vién cong ty véi cong ty lién quan dén phan
von gop... Truong hop chu sé hitu phan von
gop la ca nhan dang c6 vo, c6 chong thuc hién
chuyén nhuong can phai dugc sy dong y ctaa
chong hodc vo cia nguoi chuyén nhuong néu
tai san gop von la tai san chung cua vo chong.

Bén canh d6, cha thé nhan chuyén
nhuong phan von gép phai ddp ting nhitng
quy dinh ctia phap luat dan su vé nang luc
hanh vi (khong thugc cic trwong hop la ngueoi
chuwa thanh nién; nguwoi bi han ché’nang liec hanh
vi din sy; nguwoi bi mdt nang lwc hanh vi dian su;
nguot ¢6 kho khan trong nhin thire, lam chu hanh
vi; t6 chitc khong c6 tw cich phdp nhin?), phai
khong thudc nhiing doi twong bi cam nhan

1Piéu 52 Luat Doanh nghiép nam 2020.
2Piém d Diéu 17 Luat Doanh nghiép nam 2020.
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chuyén nhuwong phan von gop theo quy dinh
cta Luat Doanh nghiép nam 2020° Luat Can
bd, cong chitc ndm 2025, Luat Vién chic
nam 2025° va Luat Phong, chong tham nhing
nam 2018°. Viéc quy dinh cdm nhén chuyén
nhuong phan von gop trong cong ty TNHH la
chua thong nhat gitra cac by luat. Luat Doanh
nghiép dan chiéu d&én quy dinh ctia Luat Can
bo, cong chirc, Luat Vién chitc va Luat Phong,
chdng tham nhiing. Luat Can b, cong chtrc
va Luat Vién chtc lai tiép tuc dan chiéu dén
Luat Phong, chong tham nhing. Luat Phong,
chong tham nhiing 1a quy dinh tham chiéu
cudi cung ddi véi quy dinh nhitng diéu khong
duoc lam trong thanh lap va quan ly doanh
nghiép cta can bg, cong chirc va vién churc.
Theo Luat Phong, chong tham nhiing, can bg,
cong chic va vién chiec bao gom vién chtc,
can by, cong chirc khong cd chirc vu va co
chirc vu. Luat Phong, chong tham nhiing, chi
quy dinh nhitng viéc khong dwgc lam doi voi
nguoi ¢ chitc vy; va nhu vay, nhitng nguoi
khong c6 chtrc vu thi ¢ thé thuc hién gop
von, chuyén nhuong phan von gop trong cac
cong ty TNHH. Khi da gop von va tré thanh
thanh vién cong ty TNHH, ho da tro thanh
nguoi quan ly cong ty TNHH theo quy dinh
ctia Luat Doanh nghiép.

Tuy nhién, phap luat chwa du liéu treong
hop can bd, cong chirc hodc vién chitc nhan
chuyén nhuong phan von gdép khi chwa cd
chttc vu va sau dé duoc bd nhiém hodc bau
vao nhiing chirc vu thi sé x ly nhu thé nao.

Hai la, phai c¢6 “Hop dong chuyén nhuong
hodc gidy to chitng minh viéchoan tdt chuyén
nhuwong” phan vén gop’. Pay 1a nhitng minh
chting ghi nhan viéc chuyén nhuong cua cac
chu thé trong giao dich chuyén nhuong phan
von gop.

Hién nay, Luat Thuwong mai ndm 2005
(stra d6i, b6 sung nam 2018 va 2019) va Luat
Doanh nghiép nam 2020 chuwa quy dinh nhitng
ndi dung chinh ctia hgp dong chuyén nhuong
phan von goép. Khi Luat Thuwong mai va Luéat
Doanh nghiép chua quy dinh chi ti€t noi dung

3 Khoan 3 Biéu 17 Luét Doanh nghiép nam 2020.

¢ Khoan 6 Diéu 14 Luat Coéng chitc nam 2025.

5 Khoan 7 Diéu 10, Luat Vién chitc ndm 2025.

6 Khoan 2, khoan 4, khoan 5 Diéu 20 Luat Phong, chéng
tham nhiing nam 2018.

7Piém ¢ khoan 2 Diéu 45 Nghi dinh s6 168/2025/ND-CP
ngay 30/6/2025 ctia Chinh phu vé déng ky doanh nghiép.
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cua Hop dong chuyén nhuong phan von gop
thi dong nghia voi viéc hop dong chuyén
nhuong phan von gop sé dugc diéu chinh
bdi BO luat Dan sy nam 2015. Dya trén sy ton
trong va uu tién sy thdéa thuan cta cac bén
(trlt nhitng thoa thuan trai phap luat, thuan
phong my tuc...), cac quy dinh trong hop dong
chuyén nhuong phan von gop sé phai dap
ung cac ndi dung diéu chinh vé giao dich dan
su va hop dong trong Bo luat Dan sy ndm 2015.
Tuy nhién, giao dich chuyén nhuong phan von
gop trong cong ty TNHH la giao dich trong
kinh doanh, thwong mai. Khi cé tranh ché’p
lién quan dén hop dong chuyén nhuwong, phan
von gop sé duoc xac dinh la “nhitng tranh
chdp vé kinh doanh, thwong mai thudc thdm
quyeén giai quyét cua Toa an”®.

Quy dinh danh cho cac bén trong chuyén
nhuong von gép lua chon hodac hop dong
chuyén nhuong hodc gidy to chitng minh viéc
hoan tat chuyén nhuong. Sy lua chon thwt
nhat sé don gian hon. Su lwa chon thi hai la
“gidy t0 chtiing minh viéc hoan tdt chuyén
nhuong” sé c¢d nhiéu phtc tap hon. Theo
Nghi dinh s6 168/2025/ND-CP ngay 30/6/2025
cua Chinh phu vé dang ky doanh nghiép,
gidy to chiing minh viéc hoan tit chuyén
nhuong bao gom mét trong cac gidy to sau: a)
Ban sao hodc ban trich sao s6 dang ky thanh
vién hodc s6 dang ky cd dong; b) Ban sao hodc
ban chinh bién ban thanh ly hop déng chuyén
nhuong; ¢) Gidy xac nhan ctia ngan hang vé
viéc da hoan tat viéc thanh toan; va d) Gidy
to khac c6 gid tri chiing minh da hoan tat viéc
chuyén nhuong cd phan, phan von gop theo
quy dinh cua phap luat.

Quy dinh phdp luat hién nay chua c6 sy
rang budc vé hinh thirc cia hop dong chuyén
nhuong phan von gop. Day la quy dinh mo tao
diéu kién cho cac bén te do chuyén nhuong
phéan von goép nhung rui ro sé rat 16n néu sy
chuyén nhuong c6 tranh chép. Su thay doi caa
khoa hoc cong nghé va mang Internet da lam
thay do6i doi song xa hdi rat nhiéu, bao gom
su thay d6i trong hinh thiic hop dong. Néu
nhitng giao dich d¢ thyec hién qua mang xa hoi
(Zalo, Viber, Facebook...”) thi cd dugc cong
nhan 1a hop dong chuyén nhuong phan von

8 Khoan 3 Diéu 30 B luat T6 tung dan sy nam 2015.
° Trwong, V. X. (2022). Hinh thttc hop dong mua ban
hang hoéa trong kinh doanh, thwong mai théng qua
mang xa hoi. Tap chi Nghién civu Lip phdp, s6 01 (449).
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gop khong va cdc co quan dang ky kinh doanh
c6 xem do 1a thanh phan ho so dwgc dam bao
khi dang ky thay d6i thanh vién cong ty.

Ba la, phai c6 ho so dang ky thay do6i ndi
dung dang ky doanh nghiép theo quy dinh.
HO so va thanh phan ho so dang ky thay doi
ndi dung dang ky doanh nghiép trong treong
hop thay d6i thanh vién do chuyén nhuong
von duoc quy dinh trong Ludt Doanh nghiép
nam 2020, Nghi dinh s6 168/2025/ND-CP ngay
30/6/2025 cua Chinh phu vé ding ky doanh
nghiép, Thong tw s6 68/2025/TT-BTC ngay
01/7/2025 cua BO Tai chinh ban hanh biéu
mau trong dang ky doanh nghiép, dang ky
ho kinh doanh (Thong tu s6 68/2025/TT-BTC).
Céc thanh phéan ho so da s6 duoc mau hoa
nham tao diéu kién cho nguoi dang ky kinh
doanh thuan lgi cho viéc dang ky.

2. Thuc hién ding ky thay d6i ndi dung
dang ky doanh nghiép va nhitng giai phap
hoan thién

2.1. Thyc hién ding ki thay d6i ndi dung
dang ky doanh nghiép

Khi cac diéu kién/can ct¢ chuyén nhuong
von gop cta thanh vién cho nguoi khac, viéc
tién hanh dang ky thay d6i néi dung dang ky
doanh nghiép la budc tiép theo. H6 so dang
ky doanh nghiép phai dwoc lap theo quy dinh
cua phép luat, gom cac thanh phan sau':

1) Gidy dé nghi dang ky thay d6i ngi dung
dang ky doanh nghiép;

2) Danh sach thanh vién cong ty TNHH
hai thanh vién tro 1én. Danh sach thanh vién
phai bao gom chit ky cua thanh vién méi va
thanh vién cé phan von gop thay doi, khong
bat budc phai c6 chit ky cua thanh vién co
phan von gop khong thay doi;

3) Hop dong chuyén nhuong hodc gidy to
chiing minh viéc hoan tat chuyén nhuwong;

4) Ban sao gidy to phap ly cta t6 chiic va
ban sao van ban cit nguwoi dai dién theo uy
quyeén trong truong hop thanh vién méi la
to chire. D61 voi thanh vién la t6 chite nude
ngoai thi ban sao gidy to phéap ly cua td chic
phai dwoc hop phap hoa lanh sy;

5) Ban sao vdn ban cua Co quan dang ky
dau tu chdp thuan vé viéc goép von, mua co
phan, mua phan von gop cua nha dau tw nudce
ngoai, t6 chitc kinh t&€ c6 von dau tuw nuwdc
ngoai d6i véi truong hop phai thuc hién thu

10 Khoan 2 biéu 45 Nghi dinh s6 168/2025/ND-CP ngay
30/6/2025 ctia Chinh phu vé dang ky doanh nghiép.
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tuc dang ky goép von, mua c6 phan, mua phan
von gop theo quy dinh cua Luat Dau tu.

Cac thanh phan h6 so déu duoc mau hoa
trong Thong tw s6 68/2025/TT-BTC. Nguoi
dang ky thay d6i thanh vién dién vao mau,
cung cap thong tin va tién hanh dang ky theo
quy dinh cua Luat Doanh nghiép nam 2020.
Tuy nhién, trong qud trinh chuan bi va hoan
thién ho so dang ky thay d6i ndi dung dang
ky doanh nghiép, xuat hién cac bat cap sau:

Mot Ia, thanh phan ho so theo Thong tu s6
68/2025/TT-BTC chi c6 05 thanh phan ho so co
ban nhung trén thuc t€ c6 thé c6 thém mot sd
thanh ho so khac nhu:

(i) Gidy chirng nhan phan von gép ¢ noi
dung theo quy dinh tai khoan 6 Diéu 47 Luat
Doanh nghiép nam 2020.

(ii) Trong treong hop bén nhan chuyén
nhuwong phan von gop la to chire thi phai ¢6
gidy thé hién ndi dung ca nhan dai dién cho t6
chtrc d6 tham gia tu cach thanh vién. Gidy xac
nhan cd nhan dai dién cho t6 chitc dé tham
gia tw cach thanh vién cling chwa dwoc minh
dinh rd rang, mdi truong hop la khac nhau.
Do c6 thé la van ban cuia co quan ¢d tham
quyeén trong cong ty (Quyét dinh/Nghi quyét
cua Hoi dong quan tri ciia cong ty c6 phiin, Nghi
quyét cua Hoi dong thanh vién cong ty TNHH hai
thanh vién tro én, Quyét dinh cua Chu tich cong ty
TNHH mgt thanh vién, Nghi quyét cua Hoi dong
thanh vién cong ty hop danh, Quyét dinh cie nguoi
dai dign ctia chu doanh nghigp tw nhin) hay van
ban ty quyén hay gidy ay quyén cta nhitng
co quan cua td chiee et nguoi dai dién.

Hai la, minh ching cho viéc chuyén
nhuong phan von gop dé dang ky thay doi
ndi dung dang ky doanh nghiép la “Hop déng
chuyén nhuong hodc gidy to ching minh
viéc hoan tdt chuyén nhuwong”. Luat Doanh
nghiép ghi nhan rat rd rang la “hodc”. Chir
“hodc” trong nglt phap tiéng Viét cho thay,
cac bén c6 thé chon mot trong hai hinh thuc
dé€ minh ching cho giao dich chuyén nhuwong
phan von gop va cling quy dinh “mé” khi
cac bén giao dich bang 16i néi (hinh thitc hop
dong bang miéng). Gidy to chting minh la lam
“bang” cho viéc chuyén nhuong, dong thoi la
can ct cho co quan quan ly nha nudc thuc
hién viéc dang ky thay doi thanh vién cong ty.

Tuy nhién, nhiéu co quan dang ky kinh
doanh yéu cau ngoai hop dong chuyén nhuong
phai bao gom “Thanh ly hop dong chuyén
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nhwong phan von gop” d€ “chitng minh hoan
tdt viéc chuyén nhwong”''. Viéc khong hop ly
thé hién: (i) Mot s6 nghia vu cta cac bén trong
hop dong c6 thé thuc hién sau khi dang ky
thay doi thanh vién cdng ty (vi du nhw nghia
vu thanh toan, nghia vu ban giao...) la do
théa thuan ctia cac bén, co quan dang ky kinh
doanh nén ton trong thoa thuan cua cac bén;
(ii) Viéc thuwc hién nghia vu tai chinh mét [an
nhw vay do6i khi vuot qué kha nang. Chang ta
chua ké trong truong hop gia tri thanh toan
qua Ién, duoc chia thanh cac ky thanh toan
va cac bén da thdng nhat véi nhau. Rui ro cua
viéc doi dén thanh toan 100% nghia vu thanh
toan moi dang ky thay do6i noi dung dang ky
doanh nghiép qua 16n; (iii) Sau khi thanh toan
cho bén nhan chuyén nhuwong ma phan vén
gop cua bén chuyén nhuong trd thanh tai san
dam bado cho viéc thuc hién nghia vu hoac
bén chuyén nhuong la doanh nghiép bi nop
don yéu cau phd san va Toa an thu ly va mo
tha tuc phda san thi quyén loi cia bén nhan
chuyén nhuong sé rat kho khén; (iv) Bén nhan
chuyén nhuong tro thanh thanh vién cong ty
ké ttr thoi diém thuc hién xong thu tuc dang
ky thay doi thanh vién cong ty hay ké ttr thoi
diém “duoc ghi ddy dii vao s6'ding ky thanh vién".

Ba la, nguoi ky ho so dang ky thay doi
thanh vién cong ty cling con nhiéu cach dién
dat khac nhau trong treong hop nguwoi nhan
chuyén nhuong phan von gop la thanh vién
dong thoi 1a cha tich cdng ty kiém nguoi dai
dién theo phap luat ctia cong ty.

Khi thyc hién chuyén nhuong phan von
gop, vai su thay doi thanh vién cong ty, Chu
tich Hoi dong thanh vién sé triéu tap hop Hoi
dong thanh vién bat thuong. Theo quy dinh
phép luat, nguoi nhan chuyén nhuong phan
von gop tro thanh thanh vién cong ty ké tir thoi
diém “duoc ghi day du vao sd dang ky thanh
vién”® va ho ¢6 quyén va nghia vu theo quy
dinh tai diéu 48 Luat Doanh nghiép nam 2020.

1 Ban an sd 06/2024/KDTM-ST ngay 04/7/2024 ctia Toa an
nhéan dan tinh S6c¢ Trang vé tranh chap gitta nguoi chua
phai la thanh vién cong ty nhung cé giao dich vé chuyén
nhuong phan von gop voi cong ty, thanh vién cong ty.

2 Khoan 2 biéu 52 Luat Doanh nghiép ndm 2020; Trong.
N. (2024). Cha tich HDQT Cong ty CP Tan Tan trinh bo
bi chiém gitr tai san. ViExpress. https://vnexpress.net/chu-
tich-hdqt-cong-ty-cp-tan-tan-trinh-bao-bi-chiem-giu-tai-
san-4779665.html (Truy cap ngay 10/8/2024).

13 Khoan 2 Diéu 52 Luat Doanh nghiép nam 2020.
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Phap luat quy dinh “Cong ty phai cdp nhit
kip thoi thay d6i thanh vién trong s6 ding ky thanh
vién theo yeu cdu cua thanh vién co lién quan...”™
nhung khong quy dinh “kip thoi” la bao lau
vanéu c6 yéu cau nhung cham cap nhat thi sé
xt ly nhw thé nao. Néu thong tin s6 dang ky
thanh vién cap nhat va hop Hoi dong thanh
vién, Hoi dong thanh vién thay doi Chu tich
Ho6i dong thanh vién, thay doi nguoi dai dién
theo phap luat cong ty thi Chua tich Hoi dong
thanh vién c6 du tu cach thuwc hién quyén va
nghia vu cta Chu tich Hoi dong thanh vién ké
tte thoi diém Hoi dong thanh vién ban hanh
Nghi quyét vé két qua bau chu tich Hoi dong
thanh vién hay ké tir thoi diém hoan tat thu
tuc dang ky thay do6i noi dung dang ky doanh
nghiép (thay do6i thanh vién, thay d6i Chu
tich Hoi dong thanh vién, thay do6i nguoi dai
dién theo phap luat) va duoc thong bao chap
nhan viéc dang ky doanh nghiép. Néu quyén
va nghia vu cua nguoi nhan chuyén nhuong
phat sinh tir khi “dwgc ghi day du vao s6
dang ky thanh vién” thi viéc dang ky thay doi
ndi dung cd can xac nhan cta co quan dang
ky kinh doanh, hay chi can théng bao cho co
quan dang ky kinh doanh la du.

Bon la, ha ting mang Internet dang ky kinh
doanh tryc tuyén va nang luc, pham chat doi
ngl can bo tiép nhan hd so dang ky doanh
nghiép van con nhiéu bat cap. Ha tang mang
Internet d6i khi gay kho khan cho nguoi dang
ky doanh nghiép, dan dén kéo dai thoi gian
dang ky thay doi ndi dung dang ky doanh
nghiép va tao rui ro cho nguoi nhan chuyén
nhuong phan von gép. Bén canh d6, d6i ngti
cong chitc Phong Dang ky kinh doanh d6i
ltc gay kho khan khi dang ky doanh nghiép.
Chi can thay d6i mot hodc hai chit theo y kién
chti quan ctia nguoi tiép nhan ho so sé dan
dén kho khan cho nguoi dang ky thay doi noi
dung dang ky doanh nghiép.

Nhin chung, viéc dang ky thay doi noi
dung dang ky doanh nghiép trong truong
hop chuyén nhuwgng phan vén gop trong
cong ty TNHH ciing con nhiéu khé khan,
chua tao diéu kién cho viéc phat trién cac loai
hinh doanh nghiép ngoai nha nwdc.

2.2. Cdc kién nghi gop phin ding ky thay
d6i noi dung ding ky doanh nghiép thudn loi

D€ tao diéu kién cho nhitng thanh vién
cong ty thuan loi va don gian hda thu tuc

4 Khoan 3 Diéu 48 Luat Doanh nghiép nam 2020.
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déng ky thay doi noi dung dang ky doanh
nghiép, bai viét dé xuat mot s6 dinh hudng
hoan thién nhu sau:

Mot la, hoan thién cac quy dinh lién quan
dén tha tuc dang ky thay doi thanh vién cong
ty TNHH:

(i) Quy dinh ngi dung co ban cua Hop dong
chuyén nhwgng phin von gop.

Hop dong chuyén nhuong phan von gop
hién dang dugc diéu chinh boi Luat Doanh
nghiép nam 2020, B luat Dan su nam 2015,
Luat Chiing khoan ndm 2019 (stra d6i, bo sung
nam 2024), Luat Cac t6 chtic tin dung nam
2024 va cac quy dinh c9 lién quan. Tuy nhién,
sé thuén loi hon néu Luat Doanh nghiép hoac
Luat Thuong mai quy dinh khung hop dong
co ban dé cac bén dé thuc hién hon trong thoa
thuan hgp dong. Nhing ndi dung chinh yéu
khong mang tinh bat buéc nhung d6i voéi
nhting chu thé da dang, cac tang 16p khac
nhau trong doi song xa hoi ¢ thé dinh hinh
duoc nhiing quyén va nghia vu co ban trong
chuyén nhuong phan vén gop trong cong ty
TNHH hai thanh vién tro lén.

(i) Doi twong dwoc quyén nhdn chuyén
nhwong phin von gop la cin bg, cong chirc vién
chirc; la cdn bg vién chiec chuwa cé chirc vu nhung
sau do dwgc bé nhié¢m hodc biu vao nhitng chirc vu
trong cdc co quan nha nudc.

Trong bdi canh khuyén khich dang vién
lam kinh t€ (trtt nhiing truong hop thanh
lap hodc chuyén nhuong phan von gop cua
cong ty ma doanh nghiép d6 kinh doanh
nhitng nganh nghé c6 lién quan dén cong
vu cua can bd, cong chirc, vién chirc), phap
luat da khuyén khich can bd, cong chirc, vién
chitc khong cé chitc vu tham gia thanh lap,
chuyén nhuong phan von gop ciing nén quy
dinh hudéng xt ly treong hop can bd, cong
chttc, vién chitc nhan chuyén nhuong phan
von gop khi chua ¢ chitc vu nhung mot thoi
gian sau d6 duoc bd nhiém, bau vao cac chic
danh lanh dao, quan ly, cdc quy dinh phap
luat nén bd sung cho phtt hop véi tinh hinh
thay d6i. Theo do:

biéu 17 Luat Doanh nghiép nam 2020 nén
bd sung trong khoan 3 vé trach nhiém cta
cong chitc, vién chitc phai te giac khai bao
va chuyén nhuong phan von gop cho nguoi
khéc khi duoc bd nhiém vao chic danh 1anh
dao, quan ly trong cac co quan nha nudc, don
vi su nghiép cong lap va cac co quan khac.
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biéu 20 Luat Phong, chéng tham nhiing
nam 2018 nén bd sung quy dinh vé can by cong
chitc gbp von vao cong ty, khong tham gia quan
ly trong cong ty nhung sau d6 dugc b6 nhiém,
bau vao cic chitc danh lanh dao quan ly phai
tw giac khai bdo va chuyén nhuong phan von
gop cho ngwoi khéc.

(iii) M6 rong hinh thirc hop dong chuyén nhuong
von 0p khi giao két hop dong qua mang xa hoi

Mang xa hoi dang tro nén thong dung
trong hoat dong thwong mai. Luat Giao dich
dién t& nam 2023 da ra doi ¢ nhiéu thay doi
nhung cac khai niém vé phuong tién dién tw,
dit liéu dién tk, thong diép dir liéu van chua
phtthop véi sy phat trién cia mang xa hoi. Cac
hinh thttc nhu chup hinh Hop dong chuyén
nhuwong von gop va gui qua lai gitra cac bén
cho dén khi c6 chit ky ctia hai bén, ghi am thoa
thuan cua hai bén vé chuyén nhuong von gop,
goi video (hay goi dién thoai qua mang xa hoi
¢6 hinh anh, giong noi) gitra hai bén, trao doi
va luu lai thong tin, tin nhin qua mang xa hdi,
viéc tra 16i bang cac bidu tuong (trai tim, like
hodc ok...) duoc cong nhan nhu thé nao trong
cac hinh thitc hgp dong theo quy dinh hién
nay. Luat Giao dich dién t* nam 2023, Bo luat
Dan su nam 2015 nén minh dinh hinh thttc hop
dong qua mang xa hoi cho phu hop véi sy phat
trién cua mang xa hoi.

(iv) Hudng dan cy thé cdc thé thirc, thong tin,
chitc danh trong cdc thanh phin ho so dang ky thay
d6i ngi dung ding ky doanh nghiép

Vé thanh phan ho so, quy dinh hién nay
nén chia thanh thanh phan “ctng” va thanh
phan “mém”. Thanh phan ctng quy dinh bat
budc phai c6, thanh phan mém c6 thé ghi thém
“(néu c6)” d€ thuan loi cho nguoi dang ky
doanh nghiép va thuan lgi cho cong chirc phu
trach nhan ho so dang ky doanh nghiép.

Luat Doanh nghiép ndm 2020 nén b6 sung
quy dinh vé trach nhiém cua nguwoi nhan chuyén
nhuong phai bado cao cap nhat thong tin thanh
vién doanh nghiép trong thoi gian bao nhiéu
ngay, trach nhiém ctia ngwoi quan ly cong ty,
nguoi co trach nhiém phai cap nhat thong tin
danh sach thanh vién cong ty trong bao nhiéu
ngay. Viéc cap nhat va ghi s6 thanh vién cong
ty rat quan trong vi lién quan dén quyén, nghia
vu cta thanh vién cong ty, nhat la nhiing thanh
vién so hiru ty 1€ phan von gop 16n. Bong thoi,
bd sung va ghi rd gia tri phap ly cia Nghi quyét
Hoi dong thanh vién vé bau cac chiec danh
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quan ly cong ty, Nghi quyét vé nguoi dai dién
phap luat ctia cong ty trong treong hop chuyén
nhuong phan vén gép ma nguoi nhan chuyén
nhuong phéan von gop chiém ty 1é cao va duoc
bau chiic danh Chu tich Hoi dong thanh vién,
nguoi dai dién theo phap luat.

Hai la, nhitng yéu t6 khac gép phan cho
viéc dang ky doanh nghiép duoc thuan loi:

(i) Co so vat chét co y nghia rat quan trong
trong dang ky doanh nghiép, nhat la dang ky
doanh nghiép dién tx. Ha ting mang Internet
c6 y nghia rat 16n cho van hanh phan mém
dang ky doanh nghiép. Do d¢, viéc dau tu va
phat trién ha tang mang Internet sé gitip viéc
dang ky doanh nghiép thuan lgi, nhanh chong.

(ii) Pho bién, gido duc phap luat vé Luat
Doanh nghiép, cac van ban thi hanh va cac quy
dinh phép luat khac cho ddi ngti cong chitc nham
nang cao y thiic phap luat, nang cao pham chat
dao dtrc cho ddi ngti cong chrtc thyre hién dang ky
doanh nghiép, tranh truong hop hiéu sai hodc c6
tinh hiéu sai gay kho khan cho doanh nghiép.

(ii) Luat Doanh nghiép nén quy dinh thém
trach nhiém ctia cong chirc thi hanh déng ky kinh
doanh khi gay nhiing nhiéu cho nguoi dan va chiu
trach nhiém bo6i thuong thiét hai khi xay ra thiét
hai cho cac bén chuyén nhwong phan von gop.

Két luan

bé viéc dang ky kinh doanh trong trueong
hop chuyén nhuong phéan von gop trong cong
ty TNHH hai thanh vién tr¢ 1én thuan 1¢i, hiéu
qua, can dam bao tinh hé thong trong quy dinh
phép luat; sw nhan thiec va hiéu nhat quan cac
quy dinh phap luat c6 lién quan; rd rang vé ho
so, trinh ty dang ky thay d6i thanh vién cong
ty TNHH. Dong thoi, cling can dam bao co sd
vat chat can thiét cho dang ky doanh nghiép
trén moi truong mang Internet... tranh rui ro
khong dang co6 cho cac bén./.
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