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Abstract: Recently, certain viewpoints have suggested that the Investigation Agency within
the People’s Procuracy system should be abolished; its investigative powers should be transferred
to the Security Investigation Agencies under the Ministry of Public Security and the Ministry of
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Dit van dé

CQDT VKSND la h¢ thong CQDT chuyén
trach truc thudc nganh Kiém sat nhan dan,
bao gom CQDT VKSND t6i cao va CQDT
Vién kiém sat quan su trung wong, c6 tham
quyeén diéu tra cac tdi pham xam pham hoat
dong tw phap va cac toi pham vé tham nhing,
chttc vu xay ra trong hoat dong tw phap ma
ngroi pham t¢i la can bd, cong chirc thudc
CQDT, Toa an, Vién kiém sat, co quan thi
hanh an, nguoi ¢6 tham quyén tién hanh hoat
dong tu phap (Diéu 20 Luat T6 chitc VKSND
nam 2014, stta d6i, b6 sung nam 2025). Day
la mot thiét ché ddc biét, mot CQDT chuyén
trach nhung duoc dat trong co quan cong to
(VKSND t6i cao va Vién kiém sat quan suw
trung wong), véi muc dich kiém soat quyén
luc tu phdp va phong chdng tham nhiing,
tiéu cuc trong cac hoat dong tv phap. Khac
voi cadc CQDT caa B Cong an va Bo Qudc
phong, CODT VKSND duwgc xem nhu la mot
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thiét ché “diéu tra cua diéu tra”: Néu nhuw
cac hoat dong tu phap von la hoat dong dam
bao cho viéc thi hanh phap luat duoc nghiém
chinh va thong nhat, thi hoat dong cua CQDT
VKSND la hoat dong dam bao cho chinh cac
hoat dong tu phap d6 duoc tién hanh nghiém
chinh va thong nhat. Sy dac biét cua thiét
ch& CQDT nay con thé hién & chd: Cac chu
thé ctia toi pham hau hét 1a chu thé déc biét,
la nhitng nguoi c6 chite vy, quyén han trong
cac co quan tw phap va nhirng nguoi c6 tham
quyén tién hanh hoat dong tu phap. D6 khong
nhitng la nhitng nguoi c6 chuyén mon sau vé
phép luat va cac hoat dong t6 tung, ma con cd
cac moi quan hé sau rong trong hé thong cac
co quan tu phap.

Tuy nhién, cling chinh tir sy ddc biét d6
ma hién nay c6 mot s§ quan diém cho rang
* Email: Khanhvanvksdb@gmail.com
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khong nén ton tai CQDT trong nganh Kiém
sat nhan dan. Cac quan diém nay cho rang:
(i) Hién phap nudc Cong hoa xa hdi chi nghia
Viét Nam chi quy dinh nganh Kiém sat co6
chttc ndng thiee hanh quyén cong t6 va kiém
sat hoat dong tu phap, khong quy dinh chitc
nang diéu tra; (ii) Nganh Kiém sat vira thuc
hanh quyén cong t0, kiém sat diéu tra, lai
vira truc tiép diéu tra mot sO loai toi pham sé
khong dam bao tinh khach quan; (iii) Trong
truong hop ngwoi pham téi la can by, cong
chttc nganh Kiém sat thi CQDPT ctia nganh
Kiém sat truc tiép diéu tra c6 dam bao sy vd
tu, khach quan hay khong?... Cling chinh tt
quan diém nay ma trong du thao Luat TG
chttc CQDT hinh sy (stra d6i ndm 2025), co
quan soan thao da dé xuat bo thiét ché CQDT
VKSND, chuyén tham quyén diéu tra cua hé
théng co quan nay cho cac Co quan An ninh
diéu tra ctia BO Cong an va BO Qudc phong, tir
d6 gay ra nhiéu tranh cai trong thoi gian vira
qua. Nhu vay, can thiét phai c6 mot nghién
ctu day du, toan dién vé co so cta su ton
tai CQDT VKSND, bao gém co s¢ chinh tri -
phap ly, co s6 1y luan va co sé thuc tién. Tir
d6, c6 cai nhin dung dan vé thiét ché CQDT
VKSND; thay duoc vai tro, y nghia, tam quan
trong va tinh tat yéu khach quan ctia sy ton
tai hé thong CQDT VKSND trong b may
Nha nudc ta trong giai doan hién nay.

1. Co s6 chinh tri - phap 1y

Su ton tai CQDT VKSND c6 co so chinh
tri - phap ly vitng chéc, dwoc thé hién qua hé
thong cac van ban quy pham phép luat qua
tieng thoi ky, cling nhuw cac chu treong, duong
16i va quan diém chi dao ctia Dang xuyén sudt
qua trinh hinh thanh va phat trién cua Nha
nudc ta noéi chung va nganh Kiém sat nhan
dan noi riéng.

Ngay ttt khi nudc Viét Nam Dan cha Cong
hoa ra doi (ndm 1945), co quan cong t6 da duoc
thanh 1ap trong hé thong Toa an va trong chtic
nang ctia co quan cong t6 da luon c6 hoat dong
diéu tra. Ddc biét la tir khi thanh 1ap nganh
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Kiém sat nhan dan (nam 1960) dén nay, trong
bo mdy ctia nganh kiém sat luén c6 CQDT.

Giai doan trwoc khi thanh ldgp VKSND — tu
nam 1945 dén ndam 1959:

Tién than cua VKSND ngay nay la Cong t&
vién duoc to chikc trong hé thong Toa an. Theo
cac quy dinh cta phap luat trong giai doan nay
(Séc 1énh s6 13/SL ngay 24/01/1946, Sac 1énh s
42/SL ngay 03/4/1946, Sac lénh s3 51/SL ngay
17/4/1946, Sic lénh s 131/SL ngay 20/7/1946
cua Chu tich H6 Chi Minh; Nghi dinh s6
256/TTg ngay 01/7/1959 ctia Thu twdng Chinh
pha) thi trong cac hoat ddng cua Vién cong t&
c6 hoat dong diéu tra vu an hinh su.

Giai doan tir khi thanh Idp nganh Kiém sdt
nhan dian (nim 1960) dén nay:

Hién phap nam 1959 la Hién phap dau
tién ghi nhan ché& dinh VKSND. Trén co so
d6, Luat To chitc VKSND nam 1960 dwoc ban
hanh; theo d6, tham quyén khoi to, diéu tra
ctia VKSND duoc quy dinh tai diém b Diéu 3,
doan 1 va doan 2 Diéu 12, diém e Diéu 15,
diéfm a Diéu 17, doan 2 Dbiéu 21. Ngay
16/4/1962, Uy ban Thuong vu Qudc hdi théng
qua Phap lénh quy dinh cu thé vé t6 chtrc caa
VKSND t6i cao, tai Diéu 5 quy dinh “Vu diéu
tra tham ctu” 1a 01 trong 08 don vi cap Vu
cua VKSND t6i cao, danh dau cho sy hinh
thanh t0 chitc CQDT VKSND vé sau.

Ngay 04/7/1981, Luat T6 chitc VKSND
nam 1981 dwgc thong qua, thay thé cho Luat
T6 chite VKSND 1960. Khoan 1 Diéu 10 Luat
nay quy dinh: “Trong truwong hop do phdp ludt
quy dinh thi VKSND triec tiép tién hanh diéu tra”.
Nam 1988, Qudc hoi théng qua Bo luat T6 tung
hinh sy (BLTTHS) dau tién va Luat stra doi,
bd sung Luat T6 chitc VKSND; theo d6, Vién
kiém sat c6 thdm quyén: “Diéu tra t6i pham
trong nhitng treong hop quy dinh tai khoan 3,
Diéu 92 BLTTHS”'. Sau d6, Luat To chtc
VKSND ndm 2002, BLTTHS ndam 2003, Phap
lénh T6 chirc diéu tra hinh su quy dinh COQDT

1 Piém 6 Diéu 3 Luéat stta ddi, bd sung Luét TS chiic
VKSND nam 1988.

S0 02 - 2026



NGUYEN KHANH VAN

VKSND c¢6 thdm quyén “diéu tra mot so loai
toi xam pham hoat dong tu phap ma nguoi
pham t6i 1a can bo thudc cac co quan tue phap ™.

Nam 2015, Qudc hoéi thong qua BLTTHS
hién hanh va Luat T6 chitc CQDT hinh s,
cac luat nay c6 hiéu lwc thi hanh tir ngay
01/01/2018. Theo do6: "CQDT VKSND tdi cao,
CQDT Vién kiém sdt quan sy trung wong diéu tra
t6i pham xdm pham hoat dong tw phdp, ti pham vé
tham nhiing, chitc vu quy dinh tai Chwong XXIII
va Chwong XXIV cua B ludt Hinh sy xdy ra trong
hoat dong tw phdp ma nguoi pham t6i la cin b9,
cong chirc thuoc CQDT, Toa dn, Vién kiém sdt, co
quan thi hanh dn, nguoi cé tham quyén tién hanh
hoat déng tw phdp”®. Trong cac lan stra doi, bd
sung BLTTHS nam 2021 va 2025, tham quyén
nay cua CQDT VKSND khong thay doi.

Nhuw vay, xuyén sudt tién trinh lich st xay
dung nha nudc phap quyén xa hoi chu nghia
Viét Nam, phap luat luén luén quy dinh
nganh Kiém sat nhan dan c¢6 tham quyén diéu
tra mot sO loai toi pham, va CQDT VKSND la
mot bo phan khong thé tach roi cia Nganh.

Sw ton tai cuia CQDT VKSND ciing ludn
duwgc Dang ta quan tam va cung cd. Dau tién
c6 thé ké dén Nghi quyét sd 08-NQ/TW ngay
02/01/2002 ctia BO Chinh tri vé “mot s6 nhiém
vu trong tam cong tac tu phap trong thoi gian
t6i” da chi ro: “Hoat dong cong 6 phai duegc thuc
hién ngay tiv khi khoi t0'vu dn va trong sudt qua
trinh to tung nham bdo dam khong bé lot téi pham
va nguwoi pham t6i, khong lam oan nguwoi  t0i, xir
Iy kip thoi nhitng truwong hop sai pham cua nhitng
nguoi tien hanh t6" tung khi thi hanh nhiém vu” .
K& dén 1a Nghi quyét s6 49-NQ/TW ngay
02/6/2005 ctia Bo Chinh tri cting nhan manh
can phai “ting cwong trach nhiém ciia cong to'trong
hoat dong diéu tra”. Ngay 12/3/2014, tong két
viéc thue hién Nghi quyét s6 49-NQ/TW, Bo
Chinh tri da ban hanh Két luan s6 92-KL/TW,
trong d6 két luan: “Giir nguyén hé thong td chirc
cic CQDT chuyén trach trong Cong an, Qudn doi

2 Khoan 2 Diéu 3 Luat T6 chitc VKSND nam 2002.
3 Khoan 3 Biéu 163 B6 luat T8 tung hinh si ndm 2015.

S0 02 - 2026

va nganh Kiéin sat nhw hién nay va sip xép tinh gon
diau moi trong tieng co quan, bao dam hiéu qua, tiét
kigm, khong chong chéo nhigm vy, xdc dinh ré6 moi
quan hé giita hoat dong diéu tra theo t6 tung hinh
sw va hoat dong trinh sit. Xdc dinh r6 co ché’kiém
tra, gidm sat chdt ché hoat dong diéu tra cua CQDT
trong VKSND t6i cao, CQDT trong Vién kiém sdt
quén sy trung wong”. Nhu vay, viéc sap xép,
tinh gon dau méi cac CQDT theo quan diém,
cht treong, duong 18i cta Dang 1a sap xép
tinh gon trong tirng co quan (Céng an, Quan
do6i, Kiém sat) va gitr nguyén hé thong to chuc
cac CQDT chuyén trach trong mdi co quan
nhu hién nay. Diéu nay mot lan nira kh.:fmg
dinh su ton tai khong thé pht nhan cua hé
thong CQDT trong nganh Kiém sat nhan dan.

Khoéng nhting vay, su ton tai CQDT
VKSND con phu hgp véi cac khuyén nghi cua
Lién hop qudc vé bao vé quyén con nguoi va
chong tra tdn. Cu thé, theo khuyén nghi cua
Uy ban quyén con nguoi cta Lién hop qudc:
“Quoc gia thanh vién can thiét ldp mgt co quan doc
ldp du tham quyén tiép nhin va diéu tra tat cd cdc
bdo cio vé viéc si dung quyén liec qua mikc va lam
quyén cua canh sit va cdc lyec lieong an ninh khic,
sau do, néu thdy ddy di cic yéu t6'cau thanh, phdi
thuec hién truy t6' nhitng nguwoi c6 trach nhigm”*.
K&t luan danh gia ngay 28/12/2018 ctia Uy ban
chong tra tan Lién hop qudc d6i véi Bao cao
quoc gia dau tién cua Viét Nam cling khuyén
nghi: “Quadc gia thanh vien nén... c) Thiét lap mot
co ché'dgc 1dp dé'thuwc hién viée Qidm sdt doi voi canh
sat va cic co quan c6 lién quan dé’khdng cé bit ky lién
hé vé mit 6 chirc hodc thiv bic giita Diéu tra vién va
ngueoi pham i, va bdo ddm rang tat cd nhitng nguoi
bi diéu tra vi thwc hign hanh vi tra tdn hodc ngugc
dai bi dinh chi ngay 1dp tirc khoi chirc vy va duegc giir
nhw vy trong sudt toan by qua trinh diéu tra, trong
khi béo dam tudn thi: nguyén tic suy dodn  tgi...” .

4Van phong Cao uy Lién hop quéc vé quyén con nguoi va
Hoi Luét su qudc t& (2011). Quyén con nguoi trong quan 1y
tw phdp (tr. 975), Tai liéu hudéng dan quyén con nguoi danh
cho Tham phén, Cong t6 vién va Luéat sw. Nha xuat ban
Céng an nhan dan.
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Nhu vay, su ton tai CQDT VKSND khong
chi c6 co sd chinh tri - phap 1y viing chéc, duoc
thé hién qua hé théng cac van ban quy pham
phap luat qua tting thoi ky, cling nhw cac chu
treong, duong 16i va quan diém chi dao cua
Dang, ma con phu hop véi cac khuyén nghi
cua Lién hop qudc vé bao vé quyén con nguoi
va chong tra tan.

2. Co s0 1y luan

Khoa hoc t6 tung hinh sy phan chia cac
chttc ndng trong td tung hinh sy thanh ba
chtrc nang co ban, gom: budc t4i (cong td), gd
tdi (bao chita), xét xtt; va cac chitc ndng khong
co ban, nhu: kiém séat viéc tuan theo phap
luat, khoi kién dan su... C6 quan diém cho
rang, diéu tra cfing 1a mot chiic nang doc lap,
c6 chu thé thuc hién va d6i tuong, ndi dung
cu thé, riéng biét. Tuy nhién, CQDT khi tién
hanh cac hoat dong diéu tra d6i voi mot chu
thé cu thé la da thuc hién sy budc tdi va da
dwoc ap dung cac bién phap ngdn chdn trong
giai doan diéu tra. Do d6, CQDT ciing thuc
hién chic nang budc toi va diéu tra khong
phai la mot chitc ndng doc lap, ma la mot bo
phan cau thanh cta chirc nang budc t6i°.

Chttc ndng budc tdi (con goi la “chittc ndng
cong t&” hay “chttc nang truy cttu trach nhiém
hinh sy”) la mét dang hoat dong t6 tung nham
phat hién ngwoi pham tdi, chttng minh t6i
pham, bao dam viéc xét xtt va 4p dung hinh
phat. Chttc ndng nay phat sinh ttr khi c6 t6i
pham xay ra cho dén khi ban én ctia Toa an co6
hiéu luc phap luat, hoac vu an dwoc dinh chi
theo quy dinh ctia phap luat. “Cong 6, budc tdi,
v0i tw cdch la mot chirc nang t0' tung... thyec chat dé
chinh la hoat djng truy cieu trach nhiém hinh sy doi
voi nguoi pham toi. Nguoi budc t0i (co quan thuec
hién chirc nang budc t6i) dwa ra 10i cdo bugc... va
trinh ra nhitng chitng cit cu thé'cho sw cdo budc do.
Trong chirc niang budc toi, hinh thirc budc toi nhin
danh Nha nwéc (nhan danh quyén lyec cong) gitt vai
tro la khdu khoi dong ciia hoat dong to"tung. Chinh
vi vy, chitc ning budc toi con duroc goi la chirc ning

53, T. P. (2023). Hoan thién BLTTHS nam 2015 vé vi trf, vai
tro ctia cae chite ning 8 tung hinh sw co'ban. Tap chi Kiéin sit, 21.
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cong to, boi vi pham vi chirc ning nay khong tich roi
pham vi thiee hanh quyén cong t6”°. Vé mat chu
thé, chu thé ddc thu ctia chire nang budc tdi 1a
Vién kiém sat (hay con goi la “Vién cong t6”),
ngoai ra con c¢6 su tham gia cua cac chu thé
khac, nhu: CQDT, co quan dwoc giao nhiém
vu tién hanh mot s6 hoat dong diéu tra, nguoi
bi hai hoac ngwoi dai dién ctia bi hai...

Nhu vay, diéu tra la mot bd phan cdu
thanh cta chiic nang cong td, hay chinh xac
hon, la mot cong cu dé€ thuc hién chirc nang
cong 0. Theo d6, CQDT c6 trach nhiém giap
co quan cong t6 thuc hién viéc diéu tra (phat
hién ngwoi pham t6i va thu thap ching c
dé€ chtiing minh t6i pham). Vién kiém sat (Co
quan cong td) c6 trach nhiém chi dao, dinh
huwéng diéu tra va kiém sat hoat dong diéu
tra, dong thoi truc tiép tién hanh mot s6 hoat
dong diéu tra khi xét thdy can thiét. Két qua
diéu tra la co so d€ co quan cong t6 thuee hién
viéc truy t6 nguoi pham t0i truede Toa an va dé
nghi hinh phat theo quy dinh cua phap luat.

Vi vay, viéc hinh thanh CQDT cta Vién
kiém sat dé thyc hién mot trong nhitng noi
dung quyén cong t6 la phu hop véi chic
nang ctia Co quan cong td, dong thoi thé hién
duoc tinh than gén cdng t8 véi hoat dong
diéu tra nhu Nghi quyét s6 49/NQ-TW ngay
02/6/2005 cua BO Chinh tri vé Chién lwoc cai
cach tw phap da dinh hudng’. CQDPT nay sé
c6 trach nhiém gitp co quan cong t6 diéu
tra mot s6 toi pham ddc thu d€ dam bao tinh
khach quan; dong thoi giap Vién kiém sat
nang cao hiéu qua cong tac thuc hanh quyén
cong t0, kiém sat cac hoat dong tu phap. Diéu
nay hoan toan khéng mau thuan véi khoan 1
biéu 107 Hién phap nam 2013: “VKSND thyec
hanh quyén cong t6, kiém sit hoat dong tw phip”,
vi nhu da phan tich, diéu tra la mot bd phan

6 Nguyén, M. H. (2012). Cdc chitc ning trong to tung hinh
sw Viégt Nam: Nhitng van dé Iy ludn va thyc tién [Luan an
tién sy luat hoc, Hoc vién khoa hoc xa hoi].

7 Nguyén, N. C. (2014). T8 chtic va hoat dong diéu tra vu
an hinh sy cta Vién Kiém sat/ Vién cdng t6 ¢ mot s6 nudc
trén thé giéi - Nhiing kinh nghiém rit ra doi véi viéc doi
méi CODT VKSND. Tap chi Khoa hoc chuyén san Ludt hoc, 01.
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cau thanh ctia chttc nang cong t6, hay chinh
xac hon, la mét cong cu d€ thuwc hién chac
nang cong to.

Tuong tw, Hién phap nam 2013 chi c6 mét
diéu quy dinh vé luc luong Cong an nhan dan
la DBiéu 67: “Nha nuéc xdy dung Cong an nhin din
cach mang, chinh quy, tinh nhu¢, tieng buwoc hién
dai, lam nong cot trong thiec hign nhiém vu bao vé
an ninh quoc gia va bao dam trdt tie, an toan xa hoi,
ddu tranh phong, chong toi pham”. Mac du Hién
phap khong quy dinh truc tiép co quan Cong an
c6 tham quyeén diéu tra tdi pham, nhung hoat
dong diéu tra 1a mot ndi dung cua hoat dong
ddu tranh phong, chdng t6i pham, nén phap
luat van quy dinh co quan Coéng an c6 thim
quyeén diéu tra d6i v6i hau hét cac toi pham.

D6i v6i quan diém cho rang, trong khi
thuwe hién nhiém vu kiém sat ma Vién kiém
sat lai c6 CQDT sé khong dam bao tinh khach
quan, theo do6, khéng nén b tri CQDT trong
nganh Kiém sat. “Quan diém nay chiwa phit hop,
chwa xudt phadt tiv ban chit chirc nang cong to'cia
Vién kiém sdt trong to'tung hinh sy vi suy dén ciing
CQDT cho dir ¢é dwgc t6 chirc ¢ diu (B, nganh
nao) thi ciing la dé giiip cho co quan Cong t6"dwa
vu dn ra Toa va bugc tgi ngueoi pham toi triede Toa
dn”. Va Toa 4n - co quan xét xtt nhan danh
Nha nudc - méi la co quan ¢d quyén phan
quyét mot nguoi 1a 6 toi hay khong, va quyét
dinh hinh phat d6i véi nguoi pham t6i; Toa
an moi chinh la vi “trong tai” ctia toan b qua
trinh t6 tung hinh su.

Cling xuat phat tr quan niém “diéu tra la
mot bo phan cdu thanh cta chitc ndang cong
t6”, phap luat ctia hau hét cac nuwdc trén thé
gidi, du khac biét vé thé ché chinh tri hay mo
hinh t6 tung, déu giao tham quyén diéu tra
mot s loai toi pham cho Vién kiém sat/Vién
cong to. Vién kiém sat/Vién cong td cac nude
chu yéu truc ti€p diéu tra cac t6i do nhiing
nguoi ¢ chtre vy, quyén han, c¢é uy tin, dia
vi xa hdi, cé tiétm luwc kinh té... thuc hién,
nhuw céc toi pham kinh t€, tham nhiing, chtrc

$DJ, V. D. (2013). Mot s8 y kién vé t6 chite va hoat dong
diéu tra ¢ Viét Nam. Tap chi Kiém sdt, 13.
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vu va cdc tdi pham xam pham hoat dong tu
phap. bién hinh:

O Trung Qudc, Diéu 18 BLTTHS quy dinh:
“Cac tgi tham 6, hoi 19, can bd Nha nudc thiéu trach
nhiém, cdn b cdc co quan Nha nwéc loi dung chirc
vu quyeén han xam pham quyén nhan than cua cong
dan nhw giam giir trdi phép, biec cung nhuc hinh,
tra thu ham hai, khiam xét trdi phép va toi xdm pham
quyeén dan chu cua cong din do VKSND diéu tra.
Dai voi cic vu an nghiém trong do cdn by Nha nidc
loi dung chirc vu, quyén han thuwc hign, khi thiy cin
phai VKSND tryec tiép thy Iy, néi c6 sw phé chuin
ctia VKSND cip tinh tr6 1én, thi c6 thé'do VKSND
khoi 0" dieu tra”. Nguoi tién hanh hoat dong
diéu tra la Kiém sat vién. Viéc diéu tra nay
duoc coi 1a mét phan trong nhiém vu kiém
sat viéc tuan theo phap luat ctia Vién kiém sat
nh3m bao dam viéc thue thi phap luat chinh
xac va cong bang?.

O Nhat Ban, co quan Cong 6 c6 quyén
diéu tra bat ky vu an nao néu thady can thiét".
Cong t6 vién Nhat Ban thuong dam nhan diéu
tra truc tiép cac vu an lién quan dén tham
nhiing, chinh tri hoac tdi pham tai chinh, vi
cac vy nay yéu cau ky nang chuyén mon cao
va kha nang xtt Iy bang chitng nhay cam. Cac
vu an nhu héi 1, gian 1an tai chinh, hodc vi
pham quy dinh chitng khoan thuong duoc
giao cho Phong Diéu tra dac biét tai Tokyo,
Osaka, va Nagoya, noi tap trung cac Cong to
vién c¢ kinh nghiém va chuyén mon sau''.

O'Han Qudkc, theo Diéu 195 va 196 Luat TS
tung hinh syt va cac quy dinh lién quan, Cong
t0 vién duoc trao quyén diéu tra tit ca cac vu
an hinh s va chi dao, gidm sat canh sat trong
qua trinh diéu tra'. Cong td vién Han Qudc
khong bi gidi han trong viéc diéu tra mot s6

9 Guan, F. (1998). The Position and Role of Chinese
Procuratorial Organs in Criminal Justice (Vi tri va vai
tro ctia céc co quan kiém séat Trung Qudc trong tw phap
hinh sw). 107th International Training Course of UNAFEL
0Pjéu 191 BLTTHS Nhat Ban.

T UNAFEI (1998). The Criminal Justice System in Japan:
Prosecution (H¢ thong tw phap hinh sy 6 Nhat Ban: Cong
t0). 107th International Training Course Resource Material
Series of UNAFEI, No. 53.

2 Piéu 195 va 196 Luét T6 tung hinh sy Dai Han Dan Qudc.
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loai toi pham cu thé, ma co quyén truc tiép diéu
tra bat ky vu an nao néu ho thay can thiét, dac
biét la nhitng vu an phttc tap, nhay cam, hoac
lién quan dén dén cac cao budc tham nhing,
lam quyén, va cac ti danh chinh tri®®. Cong t&
vién Han Qudc thuong tryc tiép diéu tra cac
vy an ddc biét, nhw: (i) Tham nhiing cua quan
chttc cdp cao, bao gom cac B truwong, Nghi
si Qudc hoi, va lanh dao doanh nghiép 16n;
(ii) Tron thué va gian 1an tai chinh quy md 16n
(nhiing vu viéc anh hwong nghiém trong dén
nén kinh t€ qudc gia); (iii) Cac toi pham phuc
tap lién quan dén tai chinh, cong nghé, va so
httu tri tué. Vé co cdu t6 chire: Tai Van phong
Cong t6 Toi cao c6 Phong Diéu tra Trung wong
(CID), chuyén xt ly cac vu an tham nhiing lon
va toi pham kinh té; tai cac van phong cong to
khu vuc ¢6 Phong Diéu tra dac biét, tap trung
vao cac vu an ddc biét tai dia phuwong™.

O Phép, co quan Cong t8 dugc giao trach
nhiém t0 chttc, chi dao, quan ly diéu tra, c6 thé
truc tiép tién hanh diéu tra va chiu trach nhiém
vé két qua diéu tra. Cac hoat dong diéu tra déu
phai c6 sy tham gia chdt ché, chi dao va quan
ly ctia Vién cong t6. Cac Diéu tra vién chi duoc
tham gia diéu tra vu an khi duwgc Vién trudng
Vién cong t0 cadp phép diéu tra. Mot sO tinh
hudng dac biét cho phép Cong td vién thuc
hién cac hoat dong diéu tra tryc ti€p nham bao
vé loi ich cong va duy tri trat te phap luat®.

O Puc, co quan Cong t3 ¢6 trach nhiém
chinh trong toan bo hoat ddng diéu tra, va theo
nguyén tac thi co quan Cong t3 c6 thAim quyén
diéu tra doi véi moi toi pham. Tuy nhién, do co

B Changwon, P. (2007). Prosecutor, Police, and Criminal
Investigation in Korea: A Critical Review (Cong t6 vién,
canh sat va diéu tra hinh sy 6 Han Qudc: Panh gia phé
phan). Journal of Korean Law, 2(6).

4 Lee, J. S. (1998). The Characteristics of the Korean
Prosecution System and the Prosecutor’s Direct
Investigation (Ddc di€ém cua hé théng cong t6 Han Qudc
va quyén diéu tra truc tiép cua Cong t& vién). 107th
International Training Course of UNAFEL

> Churikova, A. Y. (2020). ITpaBoBasg MogeAb A€ATEABHOCTI
IIPOKypopa B yroaosHOM Iporecce @panrym (M6 hinh
phép ly vé hoat ddng ctia Cong td vién trong td tung hinh
sw cta Phap), yzonosiviii npovecc, kpumunarucmuxa u
onepamusHo-pasvicknas desmervrocmy (Tap chi chuyén dé
vé T6 tung hinh sw, Toi pham hoc va Hoat déng diéu tra).
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quan Cong t& khong ¢ luc lwong dé thuee hién
hét cac hoat dong diéu tra nén cd quyén yéu
cau luc lugng Canh sat hogc Toa an ho tro™.
Trong cac truong hop do, Vién cong to Buc
khong truc ti€p diéu tra ma chu yéu la chi dao
va giam sat cac cudc diéu tra do canh sat tién
hanh". Vién cong t6 thuong chi diéu tra truc
ti€p d6i voi cac tdi pham ddc biét nghiém trong
hodc phtic tap, nhu cac toi pham lién quan dén
an ninh qudc gia, t6i pham xuyén bién gidi.
Ngoai ra, Vién cong td c6 thé thyce hién mot s6
bién phép diéu tra doc lap nhuw triéu tap nhan
chting, yéu cau tai liéu tir co quan cong quyeén,
hodc st dung cac bién phap cudng ché’...

Nhu vay, sy ton tai CQDT VKSND Viét
Nam la hoan toan hop quy dinh ctia Hién phap
va phu hop véi ly luan vé cac chitc nang trong
t0 tung hinh sy, ngoai ra con phu hgp véi kinh
nghiém ctia cac nudc cd nén phép luat, tu phap
tién tién trén thé gioi.

3. Co sé thuc tién

V6i chirc nang thyc hanh quyén cong to,
kiém sat cac hoat ddng tu phap, Vién kiém sat
tham gia tat ca cac hoat dong t0 tung tu phap
hinh sy, tir ti€p nhan va giai quyét nguon tin
vé toi pham, khoi t6, diéu tra, truy t0, xét xu,
cho dén giai doan thi hanh an hinh sw; VKSND
kiém sat t6 tung dan sy, t6 tung hanh chinh va
nhitng viéc khac theo quy dinh ctia phap luat
tir khi Toa an thu ly vu viéc, xét xtv dén khi
thi hanh an dan sy, thi hanh an hanh chinh,
thi hanh quyét dinh ap dung bién phap xu ly
hanh chinh ctia Toa an; Vién kiém sét cling ¢
nhiém vu tryc ti€p giai quyét va kiém sat viéc
giai quyét khiéu nai, t6 cdo cta cac co quan tw
phap. Do vay, VKSND la co quan duy nhat c6
diéu kién theo sat, nidm chic cac hoat dong giai
quyét vu viéc, vu an cua cac co quan tw phap.
Vi tinh chat nhu vay, VKSND c6 diéu kién dé
phat hién va truc tiép x ly cac toi pham trong

le Pjéu 160, 162 BLTTHS Cong hoa Lién bang Dtic.
7Pjéu 161, 163 BLTTHS Cong hoa Lién bang Duic.
8 Eberhard, S. (2000). The public prosecution office in
Germany: Legal status, functions and organization (Co
quan cong t6 ¢ Duc: Dia vi phap ly, chic ndng va to
chtec). 120th High-end International Conference of UNAFEL

S0 02 - 2026



NGUYEN KHANH VAN

linh vuc tw phdp hiéu qua hon cac co quan
khac. Viéc giao cho VKSND c6 tham quyén
diéu tra cac t6i pham trong linh vuc tu phap
nhw quy dinh hién nay la pht hop.

Bén canh d6, VKSND la mot hé thong co
quan doc lap, dugc coi 1a “nhanh quyén luc
thtt tu” bén canh 03 nhanh: lap phap, hanh
phép, tw phap; Vién truong VKSND tdi cao
bdo cdo két qua cong tac truc tiép trudec Qudc
hoi. Véi dia vi phap ly nhuw vay, cung v6i chire
nang thuc hanh quyén cong t0, kiém sat cac
hoat dong tw phap, VKSND c6 vai tro quan
trong trong kiém soat quyén luc nha nudc
ndi chung va kiém soat quyén luc trong linh
vuc tu phap noéi rieng. Viec CQDT VKSND
thuce hién nhiém vu diéu tra cac toi pham
xam pham hoat dong tu phap va cac to6i pham
tham nhiing, chttc vu trong hoat dong tu
phap nham gép phan bao dam cho mdt nén
tu phap trong sach, bao vé cong ly, bao dam
quyeén con nguoi, quyén cong dan, dap tng
yéu cau cai cach tw phap trong tinh hinh mdéi.

Qua thuec tién diéu tra cia CQDT VKSND
trong nhitng ndm qua, c6 thé thay rang, nang
luc diéu tra ctia co quan nay ngay cang duoc
nang lén. Khong nhirng viéc diéu tra cia CQDT
VKSND dam bao khong dé xay ra oan sai, ma
chinh hoat dong khoi to, diéu tra cua CQDT
nay da gop phan rat 16n trong viéc chéng oan
sai va bo lot toi pham mot cach kip thoi. Nhiéu
hanh vi pham tdi trong linh virc hoat dong tu
phap da bi CQDPT VKSND phat hién va xt& ly
nghiém minh, gay dugc tiéng vang 16n va tao
duoc sy dong tinh, ing ho trong dw luén xa hdi.
CQDT VKSND da dueoc ménh danh la “qua
ddm thép” ctia nganh Kiém sat nhan dan®, va
da c6 nhiéu “quyét dinh thép” duogc co quan
nay ban hanh va thuec thi trong cong cudc dau
tranh chong t0i pham xam pham hoat dong

¥ Xuén, N. (2023). CQDPT VKSND t6i cao, “qua ddm
thép” ctia nganh Kiém sat nhan dan. Bdo Bdo vé phdp ludt.
https://baovephapluat.vn/net-dep-can-bo-cong-chuc-nganh-
kiem-sat/co-quan-dieu-tra-vksnd-toi-cao-qua-dam-thep-
cua-nganh-kiem-sat-nhan-dan-136927 html (Truy cap ngay
19/01/2026).
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tw phap®. Dién hinh nhu viéc khoi td nguyén
Trung tedng - Thu trudng Co quan Canh sat
diéu tra B6 Cong an va cac dong pham vé toi
“Ra quyét dinh trai phap luat”?'; hay viéc khoi
t5, bt tam giam d6i voi Trung t4 - Pho trudng
Cong an quan D6 Son, thanh phd Hai Phong
va cac dong pham vé toi “Lam sai léch ho so
vu an”?... Bén canh d6, CQDT VKSND t6i cao
cting da khai t6, diéu tra nhiéu vu 4n nghiém
trong, phtic tap vé cac tdi tham nhiing, chirc
vu trong hoat dong tu phap, nhuw vu can bd
quan gido Trai tam giam Cong an thanh phd
Hai Phong bi khoi to, bt tam giam vé toi “Lam
dung chttc vy, quyén han chiém doat tai san”%;
hay vu 02 nguyén Chi cuc treong cta 02 Chi
cuc Thi hanh an dan sy thudc tinh Phu Tho bi
khoi t& vé toi “Thiéu trach nhiém gay hau qua
nghiém trong”?. Ddc biét la vu an “nhéan hoi
16, dwa héi 1, moi gidi hoi 16” xay ra tai Toa 4n
nhan dan cip cao tai Da Nang va mot sd tinh,
thanh phg, trong d6 CQDT VKSND t6i cao da
khoi t6 02 nguyén Pho Chanh an Toa an nhan
dan cap cao tai Da Nang vé hanh vi “nhan héi
16”, cing 25 bi can khacla Tham phan, Kiém sat
vién, Chap hanh vién, thu ky va luat su®; hay

2 Phan, T. (2019). CODT (VKSNDTC) va nhiing quyét
dinh “thép”... Tap chi di¢n tir Phdp ly. https://phaply.net.
vn/co-quan-dieu-tra-vksndtc-va-nhung-quyet-dinh-
thep-a210432.html (Truy cap ngay 19/02/2026).

2 Poan, T. (2019). Ong Phan Van Vinh bi khoi t3 toi: Ra
quyét dinh trai phéap luat. Cong an Thanh phé"H6 Chi Minh.
https://congan.com.vn/vu-an/ong-phan-van-vinh-tiep-
tuc-bi-khoi-to-toi-ra-quyet-dinh-trai-phap-luat_79725.
html (Truy cap ngay 19/01/2026).

ZPoan, M. S. (2021). Bat Phé truong Céng an quan Db Son
lién quan vu an lam sai léch ho so. Tap chi dién tir Ngueoi diea
tin. https://www.nguoiduatin.vn/bat-pho-truong-cong-an-
quan-do-son-lien-quan-vu-an-lam-sai-lech-ho-so-2045
21889.htm (Truy cap ngay 19/01/2026).

% Trinh, Q. (2019). Bat tam giam Can b quan gido Trai
tam giam Céng an thanh phd Hai Phong. Tap chi dién
tir Kiém sit. https://kiemsat.vn/nong-bat-tam-giam-can-
bo-quan-giao-trai-tam-giam-cong-an-thanh-pho-hai-
phong-52160.html (Truy cap ngay 19/01/2026).

% Hoéng, N. (2018). CQDT VKSND t6i cao: Khoi t6 2 cyu
Chi cuc trudng thi hanh an dan sw. Tap chi dign tir Kiém
sdt. https://kiemsat.vn/co-quan-dieu-tra-vksnd-toi-cao-
khoi-to-2-cuu-chi-cuc-truong-thi-hanh-an-dan-su-51114.
html (Truy cap ngay 19/01/2026).

» Nhat, N. (2025). Khoi t6 nguyén Phé Chanh an TAND
Cap cao Da Nang nhan héi 1. Bdo dign tiz Chinh phi.
https://baochinhphu.vn/khoi-to-nguyen-pho-chanh-an-
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vu 01 Kiém sat vién la Pho truong phong cua
VKSND t6i cao bi khoi td trong vu an “Pua hoi
16, M6i gidi hoi 16 va Nhan hoi19”%... Bén canh
d6, CQDT VKSND tdi cao da lam rd nhiéu vu
an oan sai, bd lot toi pham dwoc du luan xa
hoi quan tdm, nhu vu Nguyén Thanh Chan o
Bac Giang bi giam giit, thi hanh an phat tl1 oan
vé t0i “Giét nguroi”?... Nhitng vu an d6 khong
nhiing da chiing minh nang luc diéu tra cua
CQDT VKSND ma con chiing minh cudc dau
tranh phong, chong t0i pham trong hoat dong
tu phap ctia CQDT VKSND la “khong c6 vung
cam”, du la can bd kiém sat hay ai thi khi pham
tOi van sé bj xw ly triét d€, khach quan, theo
dang quy dinh ctia phap luat.

Theo s0 liéu thong ké cia CQDT VKSND
toi cao, trong 08 nam, tir 2018 (thoi diém
BLTTHS nam 2015 bat dau c6 hiéu lyc) dén
2025, CQDT VKSND t6i cao da ti€p nhan
1290 nguon tin vé toi pham, trong d6 c6 1275
nguon tin thudc tham quyén giai quyét (tang
27,85% so voi giai doan 2010-2017), 15 nguon
tin khong thudc thim quyén giai quyét da
chuyén dén CQDT c6 tham quyén. Két qua
xac minh: CQDT VKSND tdi cao da giai quyét
1161 nguodn tin (dat ty 1€ 91,06%); trong d6: Ba
khoi t6 262 vu an, khong khoi t6 d6i voi 488
nguodn tin, tam dinh chi xac minh 411 ngu6n
tin. Vé hoat dong diéu tra, trong giai doan
nay, CQDT VKSND t6i cao da khoi t5, diéu
tra tong sO 575 vu/956 bi can (tang 54,16% vé
sO vu va tang 167,04% vé sd bi can so voi giai
doan 2010-2017); trong d6: Téi pham tham
nhiing chttc vu la 385 vy/699 bi can, tdi pham
xam pham hoat dong tu phap 1a 136 vu/206 bi

tand-cap-cao-da-nang-nhan-hoi-lo-102250724093136976.
htm (Truy cap ngay 19/01/2026).

% PV, (2025). CQPT VKSND t6i cao khoi t6, bat tam giam
mot Kiém sat vién thudc VKSND t6i cao. Bio Bdo vé phip
ludt.  https://baovephapluat.vn/cong-to-kiem-sat-tu-phap/
khoi-to/co-quan-dieu-tra-vksnd-toi-cao-khoi-to-bat-tam-
giam-mot-kiem-sat-vien-thuoc-vksnd-toi-cao-175912.html
(Truy cap ngay 19/01/2026).

7 Thién, T. (2020). Hanh trinh di tim cong ly ttr mot 1a don
kéu oan. Tap chi dié¢n tir Kiém sit. https://kiemsat.vn/hanh-
trinh-di-tim-cong-ly-tu-mot-la-don-keu-oan-57140.html
(Truy cap ngay 19/01/2026).
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can, toi pham khdc l1a 54 vu/51 bi can; CQDT
VKSND t&i cao da giai quyét: 416 vu/651 bi
can (dat ty 1¢ 72,35% vé s6 vu va 68,1% vé s
bi can). Viéc xac minh, khoi t6, diéu tra cua
CQDT VKSND t6i cao ludén dam bao cd can
ctt, dang phap luat, khong xay ra oan sai.

Vién truéng VKSND t6i cao khang dinh
cong tac diéu tra toi pham ctia VKSND t6i cao
ngay cang hiéu qua, da dat nhiéu két qua tich
cuc, “hoat dong diéu tra ding quy dinh phdp ludt,
khong dé’xdy ra oan, sai; dat va vwot nhiéu chi tiéu
cua Qudc hgi, gép phin bao dam sw trong sach,
liém chinh cua cdc co quan tw phdap”*.

Vé ngudn luc, CQPT VKSND tdi cao
ngoai tru so chinh ddt tai Ha No¢i con c6 dai
dién thuong truc tai cac tinh mién Trung -
Tay Nguyén dit tai thanh phd Da Néng va
dai dién thwong truc tai cac tinh mién Nam
dat tai thanh phé H6 Chi Minh; toan hé thong
duoc chia thanh 09 don vi cdp phong va trong
moi phong lai c6 cac Boi nghiép vu®. CQDT
Vién kiém sat quan sy trung wong goém Van
phong CQDT va Ban diéu tra®*. Theo s6 liéu
cua CQDT VKSND t6i cao, tinh dén thang
11/2025, CQDT VKSND tdi cao ¢ 165 can bg,
cong chire, trong d6 c6 02 Kiém sat vién cao
cdp, 21 Diéu tra vién cao cap, 58 Diéu tra vién
trung cdp, 41 Diéu tra vién so cap, 01 Kiém sat
vién trung cdp, 02 Kiém sat vién so cdp, 18 can
bd diéu tra, 03 Kiém tra vién chinh, 01 Kiém
tra vién va mot sO cong chirc khac; tat ca déu
c0 trinh d6 ttir Dai hoc trd lén.

Qua cac phan tich trén, c6 thé thay, nang
luc diéu tra cia CQDT VKSND ngay cang
duoc nang 1én, dap tng duoc yéu cau thuc
tién ctia nhiém vu djt ra, vé nguon luc cling

2 Thé, V. (2025). Khoi t6, diéu tra nhiéu vu nhan héi 10
trong hoat dong tw phap. Bdo di¢n tir Vietnamnet. https://
vietnamnet.vn/khoi-to-dieu-tra-nhieu-vu-nhan-hoi-lo-trong-
hoat-dong-tu-phap-2398111.html (Truy cap ngay 19/01/2026).
¥ Piéu 5 Quy ché to chiic va hoat dong ciia CQPT VKSND
t0i cao ban hanh kem theo Quyét dinh s& 05/QD-VKSTC
ngay 26/7/2025 cua Vién truong VKSND t6i cao.

% Piéu 5 Quy ché td chike va hoat dong cua CQDT Vién
kiém sét quan su trung wong ban hanh kém theo Quyét
dinh s6 193/QD-VKSTC ngay 16/5/2019 ctia Vién truong
VKSND t6i cao.
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da dam bao yéu cau cong tac. Viéc giao cho
CQODT VKSND tham quyén diéu tra cac tdi
pham trong linh viec tu phap nhw quy dinh
hién nay 1a phti hop véi thyec tién.

Két luan

Tt nhitng co so chinh tri - phap ly, co so ly
luan va co sd thuc tién néu trén, co thé khéng
dinh sy ton tai tat yéu khach quan ciia CQDT
VKSND trong by mdy Nha nudc ta hién nay.
Su ton tai d6 phu hgp véi Hién phap, phap
luat va cac quan diém cta Dang, Nha nudc
vé cai cach tu phap, phu hgp véi ly luan vé
cac chticc ndng trong td tung hinh sy va voéi
kinh nghiém ctia cac nudc ¢6 nén phap luat
- tu phdp tién tién trén thé gidi, cling nhu cac
khuyén nghi ctia Lién hop quéc vé bao vé
quyén con nguoi va chdng tra tan; phu hop
véi yéu cau thuc tién ctia cong cudc dau tranh
phong chong toi pham va tham nhiing, tiéu
cuc hién nay. Su ton tai cia CQDT VKSND
gop phan bao dam mot nén tu phép trong
sach, vitng manh, bao vé cong ly, bao dam
quyén con nguoi, dap tng yéu cau cai cach tw
phép trong tinh hinh mai./.
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