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Tém tit: Trong qud trinh gidi quyét tranh chdp kinh doanh, thuong mai, bao vé kip thoi quyén
vad loi ich hop phdp ctia cdc bén duong sy la yéu ciu cdp thiét, ddc biét trong nhiing tinh huéng tiém
dn nguy co tdu tdn tdi sdn, tiéu hity chitng cit hodc lam madt di diéu kién thi hanh dn. Trong boi canh
d6, bién phdp khan cdp tam thoi (BPKCTT) khéng chi la cong cu phdp ly’ mang tinh phong ngita
vd bdo todn md con phan anh miic d6 hiéu quad va nung lyc phan 1ing ciia hé thong tw phdp trucce
nhung tinh huong cdp bdch. Bai viét phén tich co sé phdp 1jj va thuc tién dp dung cdc bi¢n phdp
nay, tir dé dé xuat mot so’kién nghz nhdam hoan thién khung phdp ludt theo huéng minh bach, kha
thi vd phil hop v6i thong 1¢ quoc té.
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PROVISIONAL URGENT MEASURES IN THE ADJUDICATION
OF COMMERCIAL AND BUSINESS CASES AT COURTS:
ISSUES REQUIRING FURTHER LEGAL IMPROVEMENT

Abstract: In the process of resolving business and commercial disputes, the urgent requirement
is promptly protecting the parties’ lawful rights and interests, particularly in situations where
there is a risk of asset dissipation, destruction of evidence, or the loss of conditions necessary
for the enforcement of judgments. In this context, provisional urgent measures serve not only as
preventive and preservative legal instruments but also reflect the effectiveness and responsiveness
of the judicial system in addressing urgent circumstances. This article analyzes the legal basis and
the practical application of such measures and, on that basis, proposes several recommendations
for improving legal framework to enhance transparency, feasibility, and alignment with
international practices.
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Dit van dé

Nén kinh t€ thi truong dinh hudng xa hoi
chti nghia tai Viét Nam dang phat trién manh
mé, cac quan hé kinh doanh, thirong mai ngay
cang da dang, phtic tap va tiém &n nhiéu rui
ro. Cac tranh chdp phat sinh trong linh viee
nay khong chi lién quan dén gia tri tai san 16n
ma con co tinh chat khan cap do sy thay déi
nhanh chdéng cta thi treong va hanh vi cua
cac chu thé tham gia. D& bao dam quyén va
loi ich hop phdp cua cac bén trong qua trinh
giai quyét tranh chdp tai Toa an, phap luat t6
tung dan sy Viét Nam da thiét 1ap ché dinh
BPKCTT nhu mot cong cu phép ly quan trong
cho phép can thiép kip thoi nham ngén chin
hau qua phap ly bat loi, bao toan hién trang
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va bao dam diéu kién thi hanh an. Tuy nhién,
thuc tién ap dung tai Viéet Nam van con ton
tai khoang trong phap ly va kho khan trong
t0 chitc thuc hién, doi hdi phai co su ra soat,
danh gia toan dién dé kip thoi hoan thién
phap luat theo hudng 1o rang, kha thi va phu
hop véi thong 1é qudc té.

1. Co s6 1y luan va phap ly vé bién phap
khan cidp tam thoi trong giai quyét vu an
kinh doanh, thwong mai tai Toa an

BPKCTT la mét ché dinh t6 tung dac biét
duoc quy dinh trong Bo luat T6 tung dan su
(BLTTDS) ndm 2015, cho phép Toa an ra quyét
mh175@gmuil.com
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dinh nham dap tng yéu cau cdp béach cua
duong sy d€ bao vé quyén va loi ich hop
phap cta ho trong qua trinh giai quyét vu
an, bao gom ca tranh chdp dan sy va kinh
doanh, thuwong mai. Theo Diéu 111 BLTTDS
nam 2015, bién phdp nay nham muc dich
ngan ngtra thiét hai cd thé xay ra, bao toan
chting ct, duy tr1 hién trang hodc bao dam
diéu kién thi hanh an. Viéc yéu cau ap dung
bién phap khan cap tam thoi co thé duoc thuc
hién trong hai treong hop:

Thir nhdt, trong qua trinh Toa an da thu
ly vu an, duong su c¢6 quyén yéu cau néu co
can cit cho thdy su can thiét phai giai quyét
ngay yéu cau lién quan truc tiép dén vu an
nham ngén ngtra hau qua nghiém trong, bao
vé chitng ct ¢6 nguy co bi tiéu huy, duy tri
hién trang tranh chap hodc ngan chan viéc
tau tan tai san, tron tranh nghia vu thi hanh
an. Truong hop nay yéu cau duong sy phai
cung cdp chung ct chiéing minh tinh cdp
thiét va c6 thé thuc hién nghia vu bao dam
(thwong 1a nop mot khoan tién hodc tai san
bao dam)! d€ phong ngtra thiét hai cho bén
bi 4p dung néu yéu cau khong chinh dang.

Thit hai, trong tinh hudng déc biét khi vu
an chua duoc thu ly, Toa an van c¢6 thé ra
quyét dinh 4p dung BPKCTT néu nguoi yéu
cau dong thoi nop don khoi kién va chiing
minh dwoc tinh thé khan cap c6 thé dan dén
hau qua nghiém trong néu khong can thiép
kip thoi2. Diéu nay nham phit hop véi thong
1é qudc t€ va dam bao hiéu qua bao vé quyén
loi duong sy tir thoi diém trude khi vu an
chinh thitc dugc thu ly.

2. Thuc trang phéap luat va thuc tién ap
dung bién phap khin cip tam thoi trong
giai quyét vu an kinh doanh, thwong mai tai
Toa an

Mdc du phap luat to tung dan su Viét Nam
da quy dinh khé day du va tién bo vé BPKCTT

1Piéu 136 BLTTDS ndm 2015.
2Khoan 2 Biéu 111 BLTTDS ndm 2015.
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nhung thuc tién gidi quyét tranh chap cho
thay viéc ap dung ché dinh nay van con nhiéu
bat cap, lam giam hiéu qua bao vé quyén va
loi ich hgp phéap ctia duong su, dac biét trong
bdi canh cac tranh chdp kinh doanh, thuong
mai thuong phttc tap, gia tri I6n va rui ro xay
ra nhanh chéng. Cu thé:

Thit nhdt, thoi diém dp dung BPKCTT con
bi han ché, thiéu linh hoat

Theo khoan 2 Diéu 111 BLTTDS n&dm 2015,
trong truong hop do tinh thé cap khan cap,
can phai bao vé ngay chiing ct, ngén chdn hau
qua nghiém trong c6 thé xay ra thi co quan,
t0 chitc, ca nhan c6 quyén yéu cau Toa an ap
dung BPKCTT dong thoi vdi viéc ngp don
khoi kién, nhung van khong dap tng duoc
nhu cau bao vé trong nhiing tinh hudng phat
sinh “truede khoi kién”, khi nguy co tau tan
tai san hodac tiéu huy ching c da xuat hién
nhung chuwa du diéu kién t6 tung dé tién hanh
mot vu kién chinh thttc. Trong khi d6, tham
khao phap luat t6 tung dan sy Trung Qudc,
qudc gia nay cho phép 4p dung BPKCTT
trwde khi khoi kién chinh thitc néu cé can c
cho thay thiét hai khong thé khac phuc duoc®.
Minh chiéng cho van dé nay la “Tranh chap
Cong ty TNHH Cong nghé MiXX Thuong
Hai and Chen vé hanh vi xam pham bi mat
kinh doanh”. Trong tranh chap nay, Cong ty
TNHH Cong nghé MiXX Thuwong Hai da nop
don xin bao vé hanh vi trudc khi khéi kién
(Iénh cam tiét 10 thong tin ndi bo voi ly do
thong tin cd lién quan la bi mat thwong mai
va viéc tiét 10 thém sé gay ra thiét hai khong

3 Piéu 93 Luat T8 tung dan su Trung Qudc: “Article 93.
Any interested party whose lawful rights and interests
would, due to urgent circumstances, suffer irretrievable
damage without immediately applying for property
preservation, may, before filing a lawsuit, apply to the
people’s court for the adoption of property preservation
measures” (Nguoi c6 quyén loi hop phéap ma do hoan canh
cap bach ma quyeén va loi ich hgp phap ctia ho bi thiét hai
khong thé khac phuc duoc néu khong ndp don xin bao toan
tai san ngay thi trude khi khoi kién, c6 thé nop don 1én toa
an nhan dan xin 4p dung bién phap bao toan tai san).
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thé khac phuc dwoc cho thong tin d6) va Toa
an nhan dan khu vyc méi Phé Dong Thuong
Hai da chap nhan yéu cau trén*.

C6 thé thdy, quy dinh phép luat t6 tung
cua Trung Qudc cho phép ap dung BPKCTT
trude khoi kién, tic la viéc yéu cau BPKCTT
6 thé xem ddc lap véi yéu cau khoi kién. Day
o6 thé xem la mot diém linh hoat so véi phap
luat to tung Viét Nam.

Thit hai, viéc danh gid tinh cdp thiét con
phu thudc vao nhan dinh chi quan cua Toa an

Phap luat Viét Nam hién hanh chuwa quy
dinh 10 cac tiéu chi cu thé dé xac dinh tinh
thé khan cdp, mac do thiét hai hodc nguy
co c6 thé xay ra. Diéu nay dan dén sy thiéu
nhat quan trong qua trinh xét xt, khi ma cac
Thdm phan hodc cac Toa an khac nhau lai
c6 nhitng cach xt ly khac nhau déi véi cung
mot yéu cau, tr d6 gay ra sy khong cong
bang va lam giam long tin cta cac duwong
st vao hé théng tu phép. Chang han, trong
vu an gitta Cong ty C6 phan Dau tu Trung
Nguyén va 6ng Dang Lé Nguyén Vi, da co
su thiéu thong nhat trong viéc danh gia yéu
cau ap dung BPKCTT khi bu¢c 6ng Vi khong
duoc ti€p tuc nhan danh Cong ty cd phan dau
te Trung Nguyén. Sau d6, 6ng Vi da khiéu
nai Quyét dinh 4p dung BPKCTT trén vi cho
rang 6ng Vii la Chu tich HPQT kiém Tong
Giam doc Cong ty Co phan Dau tu Trung
Nguyén nén 6ng Vil ¢ quyeén dai dién cong
ty thuc hién cac quyén cua doanh nghiép
theo Luat Doanh nghiép. Toa 4n nhan dan
Thanh phé H6 Chi Minh da ban hanh Quyét
dinh huy bo Quyét dinh 4p dung BPKCTT
s0 97/2019/QD-BPKCTT ngay 28/3/2019°.

4 Case 3. Infringement of trade secrets of undisclosed
characters in a “spoiler” game - [Dispute between Shanghai
MiXX Technology Co, Ltd. and Chen on infringement of trade
secrets], https://www.chinaiplawupdate.com/2025/04/chinas-
supreme-peoples-court-releases-typical-intellectual-property-
cases-in-peoples-courts-of-2024/ (Truy cap ngay 29/4/2025).

5 Quyét dinh s 132/2019/QD-HBBPKCTT ngay 19/4/2019
ctia Toa an nhéan dan Thanh ph& H6 Chi Minh.
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Thit ba, nghia vu bao dam tai chinh khi
yéu cau dp dung bién phdp khan cdp tam thoi
thiéu linh hoat

Theo Diéu 136 BLTTDS nam 2015, nguoi
yéu cau ap dung BPKCTT phai thuc hién
nghia vu bao dam dé€ phong ngtra thiét hai c6
thé phat sinh. Tuy nhién, phap luat hién hanh
khong quy dinh ro vé mirc bao dam, thoi gian,
phueong thitc ndp, cling nhw khong huwdéng
dan cu thé cac treong hop duogc mién hoic
giam nghia vu nay. Twong dong vdi quy dinh
nay, phap luat t6 tung dan sy Trung Qudc
cling khong huéng dan cu thé cac treong hop
duwoc mién hodc giam nghia vu thurc hién bién
phap bao dam nhung cé quy dinh mttc dam
bao cu thé khong vuot qua 30% gid tri tai san
can ap dung BPKCTT®. Trong khi d6, phap
luat t6 tung dan sy Hoa Ky c6 xac dinh cac
treong hop mién giam trong trudng hop dac
biét”. Nhu vay, phap luat to tung dan sy Viét
Nam budc thirc hién bién phdp bao dam khi
yéu cau Toa an ap dung BPKCTT?, con thiéu
cdc huéng dan cu thé, c6 thé dan dén sy tuy
tién va thiéu minh bach trong thuc tién ap

¢ Article 5 Provisions of the Supreme People’s Court on
Several Issues concerning the Handling of Property
Preservation Cases by the People’s Courts: “Where a people’s
court orders a preservation applicant to provide security
for property preservation under Article 100 of the Civil
Procedure Law, the amount of security shall not exceed 30%
of the requested amount of property to be preserved; or if the
requested property to be preserved is the subject matter of
dispute, the amount of security shall not exceed 30% of the
value of the subject matter of dispute” (Truong hop Toa an
nhén dan yéu cau nguoi cd tham quyén bao toan tai san theo
quy dinh tai Diéu 100 ctia B6 luat t6 tung dan sw thi muc
bao toan khong qué 30% gid tri tai san yéu cau bao toan).

7 Rule 65(c) Federal Rules of Civil Procedure: “The court may
issue a preliminary injunction or a temporary restraining
order only if the movant gives security in an amount that the
court considers proper to pay the costs and damages
sustained by any party found to have been wrongfully
enjoined or restrained. The United States, its officers, and
its agencies are not required to give security” — (Toa an chi
¢4 thé ban hanh 1énh cAm so bd hodc 1énh han ché tam thoi
néu nguoi khoi kién dura ra bao dam bang s8 tién ma toa an
cho 1a phtt hop d€ thanh todn cac chi phi va thiét hai ma bat
ky bén nao bi phat hién la da bi cdm hodc han ché mot cach
sai trai phai chiu. Trtr trrong hop, Chinh phu Hoa Ky, cac
vién chtic va céc co quan ctia Hoa Ky khong bét budc phai
dua ra bao dam).

8 Diéu 136 BLTTDS nam 2015.
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dung néu Toa an tw dn dinh muc bao dam,
gay kho khan cho cac bén duong su. Diéu nay
khién ho khong thé tiép can BPKCTT nham
bao vé quyén va loi ich hop phap ctia minh.

Thit tu, chua c6 sw phdi hop hiéu qua giiia
Toa dn va cdc co quan thi hanh BPKCTT

Theo quy dinh tai Diéu 130 Luéat Thi
hanh an dan sy nam 2008, stra d6i, b6 sung
nam 2014, sau khi nhan duwoc quyét dinh thi
hanh an, Chap hanh vién phai ap dung ngay
cac bién phap bao dam, bién phap cudng ché
trong thoi han 24 gio. Tuy nhién, thuc t€ cho
thdy viéc ra quyét dinh thi hanh &n c6 thé dan
dén hiéu qua thi hanh cac BPKCTT con thap
la do chua c6 su phoi hop chat ché gitra Toa
an va cac co quan thi hanh an cting nhu cac t6
chttc lién quan nhw ngan hang, co quan dang
ky giao dich bao dam, cac co quan khac’. Su
cham tré nay khong chi dan dén viéc thi hanh
an khong dat dwgc két qua mong mudn ma
con tao diéu kién cho nguoi phai thi hanh an
tau tan tai san, anh huong truc tiép dén quyén
cua nguoi dugc thi hanh an. Co thé thdy, tinh
trang thiéu thong tin lién két va su phdi hop
gitta cac co quan giai quyét van dé lam suy
giam tinh kha thi caia BPKCTT.

Thit nam, phdp ludt Viét Nam chua phu
hop vdi cdc cam két quéc té

Theo Diéu 50 ctia Hiép dinh vé cac khia
canh lién quan t6i thuong mai ctia quyén so
httu tri tu¢ (TRIPS), Viét Nam c6 nghia vu cho
phép ap dung BPKCTT truedc khi khoi kién,
ddac biét trong cac tranh chadp vé so hiru tri tué.
Tuy nhién, phap luat Viét Nam van chwa mo
rong quyeén nay, diéu nay lam giam hiéu qua
bao vé quyeén loi ctua cac bén va anh hudng
dén niém tin cta nha dau tu nuwéc ngoai vao
hé thong phap luat ctia Viét Nam. Vi dy, trong
vu viéc “Tranh chap gitta Cong ty TNHH

9 Téng cuc Thi hanh an Dan sy (2023). Vudéng mac, bat
cap trong cac quy dinh ctia Luat Thi hanh an dan su
vé Chip hanh vién. https:/thads.moj.gov.vn/noidung/
tintuc/lists/nghiencuutraodoi/view_detail.aspx?itemid=
1023 (Truy cap ngay 02/5/2025).

$6 02 - 2026

Cong nghé MiXX Thwong Hai va 6ng Chen
lién quan dén hanh vi xam pham bi mat kinh
doanh”, Cong ty TNHH Cong nghé MiXX
Thuong Hai da nop don yéu cau ap dung
BPKCTT trudce khi khoéi kién truede khi khoi
kién'. Day la diéu ma Toa an Viét Nam hién
nay van chua cé co sé phap ly dé thuc hién.

3. Kién nghi hoan thién phap luét vé bién
phép khin cip tam thoi trong gidi quyét tranh
chap kinh doanh, thwong mai tai Toa an

Dé nang cao hiéu qua bao vé quyén va loi
ich hop phdp ctia dwong su trong cac vu an
kinh doanh, thwong mai c6 tinh chédt phtc
tap, khan cdp va thuong lién quan dén tai san
6 gia tri 16n thi ap dung BPKCTT can duoc
ti€p tuc hoan thién theo hudng:

Thit nhdt, cin mé rong thoi diém duoc
quyén yéu ciu dp dung BPKCTT

Theo quy dinh hién hanh, Toa an chi cé
thé ra quyét dinh ap dung BPKCTT sau khi
vu an da dwgc thu ly hodc dong thoi voi
viéc nop don khoi kién". Quy dinh nay van
chua du d€ dap tng cac tinh huéng khan cap
xay ra trudc khi khoi kién chinh thittc nhuw
khi tai san c¢6 nguy co bi tau tan hodc ching
ct ¢6 ddu hiéu bi tiéu hay. Do do, phap
luat can cho phép 4p dung BPKCTT ngay
ca trude khi khoi kién véi diéu kién nguoi
yéu cau chting minh dugc tinh cap thiét va
nguy co thiét hai khong thé khic phuc'.

Thit hai, phdp ludt can cu thé héa tiéu chi
va diéu kién ni dung dé' dp dung BPKCTT

Viéc xac dinh thé nao la “khan cap”, “nguy
co thiét hai nghiém trong” hay “anh hwong
dén viéc thi hanh an” hién con phu thudc vao
nhan dinh cht quan ctia Tham phan, dan dén

10 Case 3. Infringement of trade secrets of undisclosed
characters in a “spoiler” game - [Dispute between Shanghai
MiXX Technology Co., Ltd. and Chen on infringement of
trade secrets], https://www.chinaiplawupdate.com/2025/04/
chinas-supreme-peoples-court-releases-typical-intelalectual-
property-cases-in-peoples-courts-of-2024/ (Truy cap ngay
29/4/2025).

'Piéu 111 BLTTDS nam 2015.

12 C4ch tiép can nay phu hop vdi cam két ctia Viét Nam
theo Diéu 50 Hiép dinh TRIPS.
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su thiéu nhat quan trong ap dung. Vi vay, can
ban hanh van ban huéng dan hoéc bd sung
vao luat cac tiéu chi dinh tinh va dinh lwong
ro rang, vi du nhu: Nguy co mat mat tai san
o thé xay ra trong thoi gian cu thé, thiét hai
khong thé bu dap bang tién, hodc méi de doa
lam that bai muc tiéu xét xi. Dong thoi, doi
voi ting loai BPKCTT, nhu phong toa tai
khoan, ké bién tai san, cdm chuyén nhuong...,
can quy dinh diéu kién 4p dung, ching ct
kém theo va thoi han hiéu lwc mot cach cu thé
va minh bach.

Thit ba, co ché’bdo dim tai chinh dé yéu
ciu dp dung BPKCTT linh hoat

Khoan 2 Biéu 136 BLTTDS nam 2015 quy
dinh nguoi yéu cau phai thuce hién bién phap
dam bao bang khoan tién, kim khi quy, da
quy hodc gidy to cd gia nhung khong quy
dinh cu thé vé murc, thoi han, cach thic nop
hay truong hop dwoc mién, giam. Diéu nay
khién nhiéu doanh nghiép nhé hodc c4 nhan
gap kho khan khi yéu cau ap dung BPKCTT
trong tinh hudng cap thiét. b€ tao diéu kién
thuan 1oi, can cho phép ap dung cac hinh thirc
bao dam linh hoat hon nhu thu bao lanh ngan
hang, ky quy tai san hodc bao lanh cta bén
tht ba. Bong thoi, can bo sung cac truong
hop duoc mién hoic giam mttc bao dam, can
ct vao tinh chat vu an va ndng luc tai chinh
cuia nguoi yéu cau.

Thit tu, ting cuong co ché phdi hop giita
Toa dn va cdc co quan lién quan trong viéc
thuc thi cdc quyét dinh dp dung BPKCTT

Trén thuc t€, nhiéu quyét dinh phong tda
tai khoan, ké bién tai san... dwoc ban hanh
nhung khong thé thyc hién hiéu qua do thiéu
thong tin, quy trinh phéi hop chua thong
nhét gitta Toa an, ngan hang, co quan thi
hanh an, hoac co quan dang ky giao dich bao
dam. D€ khac phuc, can ban hanh quy ché
phdi hop lién nganh hodc thong tu hudng
dan théng nhat vé thu tuc va trach nhiém
cua tirng co quan trong qua trinh thuc hién.
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Dong thoi, nén tng dung cong nghé thong
tin trong trao doi, truyén dat va giam sat viéc
thuc hién cac quyét dinh khan cap, cing nhu
thiét 1ap co ché hau kiém, bdo cao dinh ky vé
két qua thi hanh BPKCTT.

Két luan

BPKCTT la cong cu phap ly ddc biét, git
vai tro quan trong trong viéc bao vé kip thoi
quyeén va loi ich hgp phap cua cac bén trong
qua trinh giai quyét tranh chap kinh doanh,
thuwong mai. Tuy nhién, thuc tién dp dung tai
Viét Nam hién nay con bdc 16 nhiéu han ché,
tte khudn kho phap ly dén co ché td chire thue
hién, gay anh huéng dén hiéu luc va hiéu
qua cua thiét ché nay. Nhiing bat cap nhu
viéc gidi han thoi diém ap dung, thiéu tiéu
chi danh gia tinh huéng khan cap, nghia vu
bao dam tai chinh cting nhic va co ché giai
trinh con thiéu minh bach. Do d6, can hoan
thién phap luat t6 tung dan sy theo hudéng
linh hoat, r0 rang va tiém can voi thong 1€
qudc t&, dong thoi tdng cuwong phdi hop gitta
cac co quan c6 lién quan trong thi hanh. Diéu
nay khong chi gbép phan nang cao hiéu qua
bao vé quyeén lgi hop phap cta cac bén, ma
con khang dinh cam két ctia Viét Nam trong
viéc xay deng mot moi treong phap ly cong
béng, minh bach va hoi nhap sau rong./.
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