HOP DONG VO HIEU DO LOI THE KHONG CONG BANG HOAC L0 icH
THAI QUA THEO B) NGUYEN TAC CHUNG VE LUAT HOP BGNG CHAU A

LE THI GIANG'

Dua trén sy ghi nhén ciia B6 nguyén tic chung vé Ludt Hop dong chiau Au
(“The Principles on European Contract Law” - goi tit la “PECL"), bai viét
phin tich cdc quy dinh ciia phdp ludt, danh gid sy hop ljj va nhitng diém con
ton tai lién quan dén phdp ludt vé hop dong vé hiéu do lgi thé khong cong
bang hodc loi ich thdi qud. Dong thoi, bai viét c6 sy so sdnh, két néi véi quy
dinh ciia phdp ludt Viét Nam vé vin dé ndy.

Tir khéa: Hop dong vo hiéu, loi thé khong cong bang, loi ich thdi qud, Bo
nguyén tic chung vé Ludt Hop dong chiu Au.

Based on the recognization of The Principles on European Contract
Law (PECL), the article analyzes legal regulations, assesses suitability and
inadequacies related to law on invalid contracts due to unfair advantage or
excessive benefits; at the same time, compares and connects to Vietnamese legal

provisions on this matter.

Keywords: Invalid contracts, unfair advantage, excessive benefits, The

Principles on European Contract Law.

1. Hop dong vo hiéu do lgi thé khong
cong bang hoic loi ich thai qua

Hop dong dugc hinh thanh dya trén
két qua thong nhat y chi cta hai hay
nhiéu bén. Muc dich chu yéu nhat thuc
day cac bén giao két hop dong la yéu t6
loi ich. Do d6, PECL dac biét quan tam
t6i van dé cong bang va loi ich gitta cac
bén chu thé. Truong hop mot bén giao
két hop dong do su bat 1oi vé loi thé'hodc
loi ich gitta bén giao két hop dong la thai
qua, thi hgp dong c6 thé bi hty bo do vo
hiéu. Khoan 1 biéu 4:109 PECL quy dinh
vé van dé nay nhu sau:

“(1) Mgt bén c6 thé hity bé hop dong
néu, tai thoi diém giao két hop dong:

(a) Ho bi phu thugc vao hodc cé quan hé
tin thdc voi bén kia, dang gdp khé khin vé
kinh té hodc cé nhu cdu cdp bich, thiéu hiéu
biét, thiéu kinh nghiém hodc kij nang thwong
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lieong, va

(b) Bén kia biét hodc phdi biét vé diéu
nay va loi dung tinh huéng cua bén thir nhit
theo cich khong cong bang hodc thu 1dy loi
ich thdi qud véi hoan canh va muc dich cia
hop dong”.

Theo quy dinh dwoc trich dan o trén,
hop dong c6 thé bi huy bo vi ly do 1gi thé
khong cong bang hoéc do loi ich thai quéa
ma mot bén trong hop ddng dat dwoc khi

* Thac si, Truong Dai hoc Ludt Ha N§i

! Article 4:109: Excessive Benefit or Unfair Advantage
“(1) A party may avoid a contract if, at the time of the
conclusion of the contract:

(a) it was dependent on or had a relationship of trust with
the other party, was in economic distress or had urgent
needs, was improvident, ignorant, inexperienced or lacking
in bargaining skill, and

(b) the other party knew or ought to have known of this
and, given the circumstances and purpose of the contract,
took advantage of the first party’s situation in a way
which was grossly unfair or took an excessive benefit.
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thoa man hai diéu kién sau:

MGt 1, bén yéu cau huy bo hop dong
da bi 1é thudc vao d6i tac cta minh khi
giao két hop dong. Diéu nay dan téi su
khong cong bang vé lgi thé gitra cac bén
khi giao két hgp dong. Day la nguyén
nhan dan t6i bén bi 1é thudc khong thé
giao két hop ddng theo dung vdi mong
mudn dich thuc ctia ho. Cac nguyén nhan
dan t6i loi thé khong cong bang gitta cac
chu thé giao két hop dong dwoc PECL liét
ké twong do6i rdng va phong phti nhw do
mot bén dang gdp kho khan vé tai chinh,
do thiéu hiéu biét, thiéu kinh nghiém
hoac ky nang thuong luong...

Hai la, ngoai di€u kién vé tinh trang
1é thudc ciia mot bén chu thé d6i véi bén
kia thi bén chiém wu thé' khi giao két hop
dong biét hodc can phai biét vé su ton tai
ctia loi thé khdng cong bang d6. Chinh vi
biét vé diéu nay nén ho da loi dung tinh
hudng d6i tac gdp phai dé€ chiém wu thé
va thu lgi ich moét cach thai qua tir doi
tac cua ho. bay la quy dinh phu hop va
chit ché. Boi néu bén chiém wu thé hoan
toan khong biét hoac phap luat khong
budc ho phai biét vé sy yéu thé, tinh
trang 1é thudc ctia bén kia nén ho giao két
hop dong véi tm thé cong bang, khong
nham thu 1oi mét cach théi qua ttr d6i tac
thi khong ¢ co s d€ bén bi 1é thudc yéu
cau huy bd hop dong.

Khi mot bén khoéng c6 loi thé cong
bang véi bén kia mudn thuc hién quyén
huy bo hop ddng thi ho can phai phai
chtrng minh dwgc day da ca hai yéu to
trén. Néu thiéu mot trong hai yéu td thi
hop dong khong thé bi huy boé theo yéu
cau cua mOt bén can ct vao khoan 1 Diéu
4:109. Bén canh d6, khoan 1 Diéu 4:109
PECL ciing da xac dinh rét ro tinh trang
bat cong bang gitta cac bén chu thé giao
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két hop dong phai dwoc xac dinh tai “thoi
diém giao két hop dong”. Diéu nay duoc
hiéu, néu loi thé' khong cong bang gitta
cac bén da ton tai trudc thoi diém giao
két hop dong nhung da cham dt khi cac
bén giao két hop dong hodc chi xuat hién
sau khi cac bén da giao két hop dong thi
hop dong khong thé bi huy bo theo yéu
cau ctia bén da chiu sy bat cong.

Khi hop ddng dwoc giao két do loi
thé’ khong cong bang hodc mot bén da
thu loi thdi qua tit phia bén kia thi cach
thire giai quyét nhu sau:

(i) Duya vao yéu cau ctia mot bén bi
1€ thudc, Toa an ¢ thé diéu chinh hop
dong phu hop véi nhitng gi c6 thé da
dwoc thoa thuan theo nguyén tic thién
chi va cong bang. Theo quy dinh nay,
Toa an sé khong ngay lap titc huy bo
hop dong da duoc giao két ma cé quyén
diéu chinh hgp dong. Ban chat cta viéc
diéu chinh hop dong cua Toa an chinh
la sw stta d6i, bd sung hop dong. PECL
cling da dat ra nguyén tic diéu chinh
hop dong cua Toa an la “diéu chinh hop
dong phit hop voi nhitng gi 6 thé' di dwrgc
thoa thudn theo nguyén tdc thién chi va cong
bang”. Lién quan dén quyén diéu chinh
hop dong cua Toa an, mot s6 y kién nhan
dinh quyén nay da khién cho Toa an xam
pham sau vao y chi ctia cac bén chu thé
giao két hop dong, di nguoc lai nguyén
tac thoa thuan gifta cdc bén chu thé trong
hop dong. Tuy vay, muc dich quan trong
nhat PECL khi thita nhan quyén diéu
chinh hop dong ctia Toa an la han ché
thap nhat treong hop tuyén hay bo hop
ddng ma van bao dam dwoc sy can bang
vé loi ich gitta cac bén chu thé;

(ii) Dya vao yéu cau cua chinh bén
dwoc lgi trong hop dong ma Toa an co
thé diéu chinh hop dong. Tuy nhién,
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cach thtec nay chi cé thé thuc hién voi
diéu kién bén dwoc loi phai dua ra thong
bdo ngay sau khi nhan dwoc thong bao
cta bén bat lgi vé viéc huy hgp dong va
trede khi bén bi bat 1oi hanh dong dwa
trén thong bao dé~

Co6 thé hiéu truwong hop nay cu thé
nhuw sau: Bén bj bat loi mot cach thai qua
khi giao két hgp dong da gui thong bao
cho bén duoc loi biét vé viéc ho sé thuc
hién quyén dwoc huy hop dong theo quy
dinh ctaa phap luat. Vikhong mong mudn
hop dong bi huy bo nén bén dwoc loi
da thong bao cho phia bén kia vé mong
mudn tiép tuc hop dong cua ho. Thong
bdo nay phai dugc dua ra truede khi bén
bi bat loi thuc hién quyén hay hop dong
theo thong bao truwdc dé ho da gui cho
bén thu loi thai qua. Néu bén dugc loi
thong bao sau khi bén bi bat lgi thwc hién
quyén hty bo hop dodng thi thong bao
nay khong cé gia tri. Sau d6, chinh bén
dwoc loi thai qué trong hgp ddng sé yéu
cau Toa an ¢ thdm quyén tién hanh diéu
chinh hop d6ng dé bao dam su can bang
loi thé gitra cac bén.

Quy dinh vé chu thé c¢6 quyén yéu
cau Toa an giai quyét khi hgp dong duoc
giao két boi cac bén cha thé co 1gi the
khong cong bang da thé hién tdim nhin
bao quat, toan dién ctia cadc nha lap phap,
dac biét khi PECL thtra nhan chinh bén
c6 dugc loi ich thai qua yéu cau Toa an

2 Article 4:109: Excessive Benefit or Unfair Advantage
(2) Upon the request of the party entitled to avoidance, a
court may if it is appropriate adapt the contract in order to
bring it into accordance with what might have been agreed
had the requirements of good faith and fair dealing been
followed.

(3) A court may similarly adapt the contract upon
the request of a party receiving notice of avoidance for
excessive benefit or unfair advantage, provided that this
party informs the party who gave the notice promptly after
receiving it and before that party has acted in reliance on it”.
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diéu chinh hop dong d& nham can bang
lai loi ich gitta cac bén. Day cling la quy
dinh nham giam thi€u, han ché’so luong
cac hop dong bi hay bod vi loi thé khong
cong bang hozc 1¢i ich thai qua — diéu ma
khong cd y nghia thiuic ddy sy phat trién
ctia cac giao dich dan sy va khong co loi
véinén kinh té€ cua cac qudc gia.

Diéu khoan khong cong bang la van
dé duwoc cha trong quy dinh trong PECL
va duoc sy quan tam, phan tich cia nhiéu
cong trinh khoa hoc. Trong mdt tai liéu
da dwa ra phan tich twong d6i dé hiéu vé
van dé nay nhu sau:

Mbi khi ban mua mét san pham hodc
dich vu tt moét thwong nhan chuyén
nghiép, ban sé tham gia mot hop dong -
cho du d6 la dang ky thanh vién phong
tap thé duc, dat mua 16p xe hoi truc tuyén,
nhan thé chap cho ngdi nha ctaa ban hodc
tham chi chi mua hang tuan cta ban tt
siéu thi. Theo luat ctia EU, cac diéu khoan
hop dong tiéu chuan duoc st dung boi
cac thwong nhan phai cong bang. Diéu
nay khong thay do6i néu chung duoc goi la
“diéu khodn va diéu kign” hodc la mot phan
cua hop dong chi tiét ma ban thuc su phai
ky. Hop dong khong dugc phép tao ra s
mat can bang gitta cdc quyén va nghia vu
cua ban véi tu cach la nguoi tiéu dung va
cac quyén va nghia vu ctia nguoi ban va
nha cung cdp. Biéu khoan hgp dong phai
dugc soan thao bang ngoén ngi don gian,
dé hiéu. Bat ky sw mo ho sé dugc giai thich
c6 1oi cho ban. Diéu khoan khong cong
bang ngoai yéu cdu chung vé& “niém tin/
uy tin” va “cin bing”, cac quy tac cua EU
c6 modt danh sach cac diéu khoan cu thé
c6 thé bi danh gia khong cong bang. Néu
cac diéu khoan cu thé trong hop dong
la khong cong bang, chiing khong rang
budc v6i ban va cac bén giao dich ¢ thé

S0 02 - 2019



LE THI GIANG

khong dwa vao chung. Dudi day la mot s6
tinh hudng trong doé cac diéu khoan hop
dong c6 thé bi danh gia khong cong bang
theo quy dinh ctua EU: 1. Trach nhiém khi
nguoi tiéu dung chét hoac bi thwong; 2.
Boi thuong néu mot thuong nhan khong
giao hang; 3. Diéu khoan ra ngoai c6 loi
cho thuwong nhan; 4. B6i thuong mot phia
cho viéc hay bo; 5. Béi thuwong qué mue; 6.
Huay bo mot phia; 7. Hay bo trong thong
bao ngan; 8. Ty dong gia han hop dong
thoi han c6 dinh; 9. Diéu khoan an; 10.
Thay d6i mot phia d6i véi hop dong; 11.
Thay d6i mét phia d6i voi san pham hoac
dich vuy; 12. Bién dong gia; 13. Giai thich
mot chiéu cua hop dong; 14. Khong ton
trong tuyén b ciia nhan vién giao dich; 15.
Tuan tha mét chiéu nghia vy; 16. Chuyén
giao hop dong cho cac thuong nhan khac
trong diéu kién it thuan lgi hon; 17. Quyén
han ché'do6i véi hanh dong phap ly... Néu
ban tim thay diéu khoan khong cong bang
trong hop ddng ctia ban thi diéu khoan
nay khong co hiéu luc phap ly hodc rang
budc doi voi nguoi tiéu dung. Cac nude
EU phai dam bao rang nguoi tiéu dung
biét cach thuc hién cac quyén nay theo
luat qudc gia va phai c6 cac thu tuc theo
d6 doanh nghiép cé thé bi ngan chan sw
dung cdc diéu khoan khong cong bang.
Trén toan EU, cac co quan chirc nang quoc
gia c6 trach nhiém thuec thi cic quy tac bao
vé nguoi tiéu dung cua EU. Néu ban cam
thay mot bén giao dich cu thé lién tuc vi
pham cac quy tic nay, bao gdm & cap dd
xuyén bién gidi, ban nén bao cdo treong
hop ctia minh cho ho’.

3 “Unfair contract terms”, dang trén: https://europa.
eu/youreurope/citizens/consumers/unfair-treat-
ment/unfair-contract-terms/index_en.htm,  ngay
truy cap: 15/1/2019;
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Ngoai ra, trong PECL con quy dinh
riéng vé& diéu khoan khong cong béang
va khong dugc dam phan truc tiép
(Diéu 4:110):

Mot bén c6 thé huy mot diéu khoan
khong duoc thwong luong truc tiép, trai
v6i nguyén tac thién chi va cong bang,
néu diéu khoan nay gay ra sy mat can
bang dang ké vé quyén va nghia vu phét
sinh ttt hgp dong gady ton hai cho bén d¢,
co tinh dén ban chat ctia viéc thyc hién
nghia vu theo hgp dong, tat ca cac diéu
khoan khéac va hoan canh vao thoi diém
hop dong duoc giao két. Diéu nay khong
ap dung vdi:

- biéu khoan xac dinh d6i tuong
chinh cta hgp dong, véi diéu kién la
diéu khoan nay duoc thé hién bang ngon
ngtt rd rang va dé hiéu;

- biéu khoan quy dinh day du gia tri
nghia vu cua mot bén so voi gia tri nghia
vu cua bén kia*.

Dai véi phap luat Viét Nam, cac quy
dinh vé giao dich dan sw vo hiéu dwoc
ghi nhan tai Chwong VIII B luat dan sy

4 Article 4:110: Unfair Terms not Individually
Negotiated

“(1) A party may avoid a term which has not been
individually negotiated if, contrary to the require-
ments of good faith and fair dealing, it causes a
significant imbalance in the parties’ rights and
obligations arising under the contract to the
detriment of that party, taking into account the nature
of the performance to be rendered under the contract,
all the other terms of the contract and the circum-
stances at the time the contract was concluded.

(2) This Article does not apply to:

(a) a term which defines the main subject matter
of the contract, provided the term is in plain and
intelligible language; or to

(b) the adequacy in value of one party’s obligations
compared to the value of the obligations of the other

party”.
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ndm 2015. Theo d9, cac truong hop giao
dich dan sy v6 hiéu dang dwoc quy dinh
bao gdm: Giao dich dan sy vo hiéu do vi
pham diéu cam cuta luat, trai dao dirc xa
hoi (Diéu 123); giao dich dan su vo hiéu
do gia tao (Di€u 124); giao dich dan sy
vO hiéu do nguoi chua thanh nién, nguoi
mat nang lwc hanh vi dan sw, nguoi cé
kho khan trong nhan thttc, lam chta hanh
vi, nguwoi bi han ché nang luc hanh vi
dan sy xac lap, thuc hién (biéu 125); giao
dich dan su v6 hiéu do bi nham 1an (Piéu
126); giao dich dan sy vo hiéu do bi Itra
doi, de doa, cudng ép (Diéu 127); giao
dich dan sy v6 hiéu do nguoi xac lap
khong nhan thie va lam cht dwoc hanh
vi cia minh (Diéu 128); Giao dich dan sw
vO hiéu do khong tuan tha quy dinh vé
hinh thiee (Biéu 129). Theo su liét ké nay,
treong hop hop dong vo hiéu do 1oi the
khong cong bé”mg hoac lgi ich thai qua
chuwa duoc dy liéu ghi nhan trong phap
luat nwdc ta. Day cling 1a mot 16 héong
cua BO luat dan sy nam 2015 can dwoc
nghién ctu va khac phuc.

Mac du trong Chuwong VIII Bo luat
dan sy nam 2015 chwa ghi nhan vé truong
hop hop dong vo hiéu do loi thé khong
cong bang hodc loi ich thai qua nhung
trong van ban nay ciing ¢6 mot van dé
duwgc danh gia c6 nhiéu diém tuong
dong véi quy dinh tai Diéu 4:109 PECL,
cu thé'la quy dinh vé thuc hién hop dong
khi hoan canh thay d6i co ban duoc ghi
nhan tai Diéu 420. Theo d9, hoan canh
thay d6i co ban khi c6 du cac diéu kién
sau day: (a) Sy thay d6i hoan canh do
nguyén nhan khach quan xay ra sau khi
giao két hop dong; (b) Tai thoi diém giao
két hgp dong, cac bén khong thé lvong
trude dugce vé su thay d6i hoan canh; (c)
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Hoan canh thay d6i 16n dén mc néu nhu
cac bén biét trude thi hop dong da khong
duoc giao két hoac duoc giao két nhung
v6indi dung hoan toan khac; d) Viéc tiép
tuc thue hién hop dong ma khong cé sw
thay d6i noi dung hop dong sé gay thiét
hai nghiém trong cho mot bén; (d) Bén co
lgi ich bi anh hwdng da ap dung moi bién
phéap can thiét trong kha nang cho phép,
phu hgp véi tinh chat caa hop dong ma
khong thé ngan chan, giam thiéu mc do
anh huong dén loi ich. Trong treong hop
hoan canh thay doi co ban, bén c6 loi ich
bi anh huwéng cé quyén yéu cau bén kia
dam phan lai hop dong trong mot thoi
han hop ly. Truong hop cacbén khong thé
thoa thuan dwogc vé viéc stra d6i hgp dong
trong mot thoi han hop ly, mot trong cac
bén co thé yéu cau Toa an: (i) Cham dat
hop dong tai mot thoi diém xac dinh hodc
(ii) Stta d6i hop dong dé can bang quyén
va loi ich hop phap ctia cac bén do hoan
canh thay d6i co ban. Toa an chi dwoc
quyeét dinh viéc stta d6i hop dong trong
treong hop viéc cham dit hop dong sé
gay thiét hai 1on hon so v6i cac chi phi
dé thyc hién hop dong néu dugc stra doi.
Méc du Diéu 4:109 PECL duoc danh gia
c6 nhiéu nét twong dong véi Diéu 420 B
luat dan sy nam 2015 ctia nudce ta nhu:
mot bén thu loi thai qua con phia bén kia
bi thiét hai nghiém trong va cach thtc
giai quyét cling giong nhau la Toa an c6
quyeén diéu chinh hop dong hodc huy bo
hop dong theo yéu cau cua chu thé trong
hop dong néu cac bén khong thoa thuan
stta d6i duoc. Tuy nhién, van dé huy bo
hop dong do loi thé khong cong bang
hoac loi ich thai qua khac hoan toan ban
chat véi treong hop hiy bo hgp dong khi
hoan canh thay doéi co ban. Sy khac biét
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thé hién ¢ yéu to6 sau:

-Déi v6i truong hop hop dong vo hiéu
do loi thé khong cong bang hoéc thu loi
thai qua cia mot bén thi ngay tai thoi diém
giao két hop dong da ton tai tinh trang 1€
thudc hodac quan hé tin thac caa mot bén
chu thé déi véi bén kia. Day la ly do ho
da giao két hgp dong ma khong dwoc thé
hién theo dting y chi ctia ho. Diéu nay dan
toi két qua ho bi thiét hai nghiém trong
con bén kia thu loi mot cach thai qua. Con
doi voi treong hop thuc hién hop dong
khi hoan canh thay d6i co ban (Biéu 420
Bo luat dan sy nam 2015) thi:

- Tai thoi diém giao két hop dong, cac
bén hoan toan cong bang vé loi thé. Két
qua hinh thanh hop dong la do hai bén
tw nguyén giao két. Do d6, khong ton tai
trinh trang 1€ thudc, yéu thé cua mot bén
chu thé giao két hgp dong do6i véi bén
kia tai thoi diém giao két. Tuy nhién, sau
d6 co sy thay doi hoan canh do nguyén
nhan khach quan xay ra sau khi giao két
hop dong ma cac bén khong luong trude
dwoc va dan téi sy thiét hai nghiém trong
ctia mot bén thi ho ¢b quyén yéu cau Toa
an diéu chinh hodc cham dat hop dong.

2. Thong bao hiy bé hgp dong trong
treong hop hop dong vo hiéu do 1gi thé
khong cong bang hoac loi ich thai qua

Bén canh viéc quy dinh vé cac truong
hop huy bo hgp dong, PECL con dua ra
quy dinh vé van dé thong bao huy hop
dong tai Diéu 4:112 va Diéu 4:113. Hai
quy dinh nay dp dung cho moi truong
hop thong bdo huy bo hgp dong trong
d6 bao gdm truong hop bén bi 1é thudc
thong bao hay bo hop déng cho bén da
thu 1oi thai qua tte hop dong.

biéu 4:112 PECL da quy dinh rat ro:
“Viéc huy hop dong phdi dwgc thong bdo dén
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bén kia™. Nhu vay, khi mot bén thuyec hién
quyén huy bo hop dong ctia minh do bi
nham 14an, lira d&i, de doa hay do ho bi bat
cong khi giao két hop dong... thi can phai
thong bao cho phia doi tac. Néu mot bén
thuc hién viéc huy hop dong ma khong
thiec hién nghia vu thong bao thi ho da vi
pham nghia vu do luat dinh cia minh d6i
voi bén kia va ho phai chiu trach nhiém
cho sie vi pham d6. Biéu 4:112 PECLkhong
dat ra yéu cau bat budc vé hinh thtic thuc
hién thong bao nén vé nguyén tic, bén co
quyeén huy bé hop dong khi hgp dong vo
hiéu do lgi thé khong cong béng hoac loi
ich thai qua cé thé thong bao bang 10i noi,
van ban hodc phuwong thitc khac.

Mot diém sang trong PECL lién quan
dén nghia vu théng bao khi huy bo hop
dong 1a PECL da dwa ra gidi han thoi
gian thong bao. Cu thé, Diéu 4:113 quy
dinh: “Théng bdo huy hop dong phadi dwoc
diea ra trong khodang thoi gian hop ly, véi
sw cdn nhic dén hoan cinh, sau khi bén hity
hop dong biét hodc phai biét cac tinh tiét lién
quan hodc cd khd nang tw do hanh dong”.

Dé nang cao trach nhiém cho bén ¢
quyén huy bo hop dong thi PECL da dat
ra yéu cau bén c6 quyén huy bo hop dong
phai thong bao vé viéc huy bo trong mot
thoi gian hop ly. Day la cach thttc quy
dinh “dinh tinh” hop ly boi luat khong
thé dinh lwong mot thoi gian thong bao
c6 dinh trong moi treong hop. Truong
hop gitra cac bén ¢ tranh chap lién quan
dén thoi gian thong bdo cua bén c6 quyén
htuy bo hgp dong thi Toa an la chu thé
c6 thdm quyén xac dinh nhu thé nao la
thoi gian hop ly d€ tién hanh viét thong

5 Article 4:112: Notice of Avoidance: “Avoidance
must be by notice to the other party”.
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bao htuy bé hop dong. Mdc du nhw danh
gia cta tac gia, quy dinh tai Diéu 4:113
ctia PECL Ia hop ly nhung chua ghi nhan
triét d€ trach nhiém ctia bén c6 quyén
hty bo hop dong khi thong dua ra thong
bao huy bo cho d6i tac trong khoang thoi
gian hop ly.

3. Hiu qua phép ly cua hop dong vo
hiéu do loi thé khong cong bang hoic
loi ich thai qua

PECL clng gidong nhu luat cua cac
quoc gia trén thé’ gidi, khi quy dinh vé
van dé huy bd hop dong thi hau qua
phép ly ctia viéc hiy bé can duoc du liéu
ghi nhan. Khi hop dong v6 hiéu do loi
thé’khdng cong bang hoc loi ich thai qua
thi hdu qua phap ly duoc giai quyét theo
quy dinh tai Diéu 4:115 PECL: “Mgt trong
hai bén cé quyén yéu cau boi hoan nhirng gi
da cung cdp theo hop dong hodc mot phan
cua hop dong ma bi tuyén bo huy, voi diéu
kién ho dong thoi boi hoan nhirng gi ho da
dwoc nhan theo hop dong hodc mgt phin cua
hop dong ma bi tuyén bo hity. Néu boi hoan
khong thé’ thue hién bﬁng hién vdt thi bén bi
boi hoan phai tra mgt khoan tién hop ly cho
nhirng gi anh ta da nhin dwoc”. Quy dinh
nay duoc hiéu:

- Cac bén chu thé trong hop dong co
quyén yéu cau bén kia hoan tra lai nhitng
gi ma ho da chuyén giao trong qua trinh
thuee hién hop dong; va dong thoi:

- Ho cling phai hoan tra lai nhiing gi
ho da duoc nhan theo hgp dong hodac mot
phan ctia hop dong ma bi tuyén bd huy.

6 Article 4:115: Effect of Avoidance: “On avoidance
either party may claim restitution of whatever it has
supplied under the contract, provided it makes concur-
rent restitution of whatever it has received. If restitution
cannot be made in kind for any reason, a reasonable sum
must be paid for what has been received”.
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Viéc hoan tra gitta cac bén chu thé
trong hop dong duogc tién hanh nhu:
tredc hét cdc bén hoan tra lai tai san, hién
vat theo dung nhu tinh trang khi cac bén
nhan. Tuy nhién, Diéu 4:115 caa PECL
cting da du liéu thém néu cac bén khong
thé hoan tra bang hién vat thi cac bén ¢
thé quy ra tién dé tién hanh viéc hoan tra.

Nghién cttu quy dinh vé hau qua
phép ly khi hgp dong v6 hiéu ciia PECL
cho thdy mot su twong thich kha 16n véi
quy dinh tai Diéu 131 B§ luat dan sw nam
2015 vé hau qua phép ly caa giao dich
dan sw vo hiéu, theo do:

“1. Giao dich dan sw v0 hiéu khong lam
phdt sinh, thay d6i, chiam ditt quyén, nghia
vu din sy cua cdc bén ké tir thoi diém giao
dich dwoc xdc ldp.

2. Khi giao dich din sy v0 hiéu thi cdc
bén khoi phuc lai tinh trang ban ddu, hoan
tra cho nhau nhitng i da nhan.

Trweong hop khong thé'hoan trd dwoc bing
hién vdt thi tri gid thanh tién dé hoan tra.

Nhu vay, theo quy dinh ctia BS luat
dan sy nam 2015, khi hop déng dan su bi
vO hiéu thi cdc bén cling phai hoan tra lai
cho nhau nhiing gi da nhan. Néu khong
trd duoc bang hién vat thi phuong thiic
tra thay thé bang sd tién twong duwong
voi hién vat sé duoc ap dung./.
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