MOT SO VAN BE VE THAM QUYEN GIAI QUYET
VU AN HANH CHiNH CUA TOA AN NHAN DAN

NGUYEN PUC TAM"

Ludt T6 tung hanh chinh nim 2015 (Ludt TTHC ndm 2015) quy dinh khd
ddy dii va cy thé'tham quyén ciia Toa dn nhan din déi v6i viée gidi quyét cdc
khiéu kién hanh chinh. Tuy nhién, trong qud trinh gidi quyét vu dn hanh chinh
cho thdy, viéc xdc dinh thim quyén cia Toa dn nhdn din doi vGi viéc xét xirvu
dn hanh chinh khong phdi liic ndo ciing dé dang. Vi vdy, viéc nhin thiic thong
nhat quy dinh ciia phdp ludt t6 tung hanh chinh ld co sé dam bao hi¢u qua dp
dung phap ludt trong hoat dong gidi quyét vy dn. Xdc dinh thim quyén gidi
quyét vu dn hanh chinh 1a cin ci xdc dinh Toa dn c6 trich nhiém gidi quyét
d6i v6i yéu cdu khdi kién ciia cd nhdn, co quan, t6 chiic khi quyén, loi ich hop
phdp cua ho bi xam pham.

Tir khéa: Thim quyén gidi quyét vu dn hanh chinh, Toa dn nhin dan, Ludt
0 tung hanh chinh nam 2015, khiéu kién hanh chinh.

Law on Administrative procedures in 2015 has prescribed quite fully and
specifically on jurisdictions of the People’s Court in resolving administrative
complaints. However, in the process of dealing with adminstrative cases, the
determination of jurisdictions of the People’s Court in resolving them has not
been always easy. Therefore, consistent perceptions on adminstrative procedure
regulations are basis to ensure effective legal application in handling these
cases. The determination of jurisdictions in resolving administrative cases are
foundation to determine that the Court is responsible for resolving individuals,
agenvies and organizations’ lawsuit claims in case their legitimate rights and
interests are violated.

Keywords: Jurisdictions in resolving administrative cases, the People’s
Court, Law on Administrative procedures in 2015, administrative complaints.

Th?im quyén la quyén xem xét dé
két luan va dinh doat van dé theo
phap luat.! Tham quyeén xét xt vu
an hanh chinh ctia Toa 4n nhan dan co
thé hiéu 1a quyén xem xét va quyét dinh
hoat dong giai quyét vu an hanh chinh
theo quy dinh cua phap luat. Tham
quyén giai quyét vu an hanh chinh cta

1 \{ién ngon ngtt hoc, Ttr dién Tiéng Viét - NXB Da
Nang
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Toa an nhan dan duwogc Luat TTHC nam
2015 quy dinh tai cac diéu 30, 31, 32, 33;
trong d6 quy dinh thdm quyén ctia Toa
an nhan dan theo loai viéc; thim quyén
theo cac cap Toa an; thim quyén theo
lanh thd va tham quyén trong truong
hop vira c6 don khiéu nai, vira c6 don

khoi kién. Trong thuc tién hoat dong t&

* Gidang vién Khoa Phdp ludt qudc té, Truong Dai
hoc Kiém sdt Ha Noi.
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tung hanh chinh, viéc nhan thtc va ap
dung cac quy dinh vé thdm quyén giai
quyét vu 4n hanh chinh ctia Toa an con
chuwa thong nhat, anh huwéng dén chat
lwgng cong tac xét xir noi riéng, hiéu
qua hoat dong ctia co quan nha nwedc noi
chung, trong pham vi bai viét, tac gia chi
dé cap dén hai noi dung thuong c6 nhan
thirc khac nhau nhu sau:

1. Nhén thtc vé quy dinh “su viéc
khong thugc thim quyén giai quyét cta
Toa an”

Sy viéc thudc tham quyén giai quyét
cua Toa an béng mot vu an hanh chinh
theo thu tuc t6 tung hanh chinh la noi
dung can lam r6 tit giai doan xem xét don
khoi kién. Trong d6, néu sy viéc khong
thudc tham quyén giai quyét cua Toa an
thi Tham phan dwgc phan cdng xem xét
don khéi kién phai ra quyét dinh tra lai
don khoi kién theo quy dinh tai diém d
khoan 1 Piéu 123 Luat TTHC nam 2015.
Truong hop Toa an da thu ly vu an dé€ giai
quyét theo thu tuc chung mdi phat hién
“su viéc khong thudc thdm quyén giai
quyét ctia Toa an” thi Tham phan duoc
phan cong giai quyét vu an hanh chinh
phai ra quyét dinh dinh chi giai quyét vu
an theo quy dinh tai diém h khoan 1 Diéu
143 Luat TTHC nam 2015. Vay, “su viéc
khong thudc tham quyén giai quyét cta
Toa an” dwoc hiéu nhuw thé nao? Can c
nao dé xac dinh sy viéc c6 thudc tham
quyeén cua Toa 4n hay khong? Sau day la
mot tinh huodng thue tién:

Ong Tran Vin A nhan duwgc quyét
dinh thu hoi dat sd 25/QD - UBND cua
Uy ban nhan dan huyén T, tinh N. Khéng
dong y véi quyét dinh thu hoi dat noi
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trén, ong Tran Van A da guiii don khoi
kién vu an hanh chinh d€ yéu cau Toa
an nhan dan huyén T, tinh N giai quyét
dé bao vé quyén, loi ich hgp phap caa
minh. Sau khi tién hanh xem xét don
khoi kién va cac tai liéu kem theo, Toa an
nhan dan huyén T, tinh N da ra van ban
tra lai don khoi kién cho 6ng Tran Van
A véi ly do “su viéc khong thudc tham
quyén giai quyét caa Toa an” theo quy
dinh tai khoan diém d khoan 1 Diéu 123
Luat TTHC nam 2015. Treong hop nay,
Toa an nhan dan huyén T tra lai don khoi
kién cho 6ng Tran Van A c6 dung can ct
phép luat khong? V€ van dé nay hién co
hai quan diém khac nhau, cu thé:

Quan diém thtt nhat cho rang, viéc tra
lai don khoi kién vu an hanh chinh cta
Toa an nhan dan huyén T, tinh N la ding
can ck, boi 1é: d6i tuwong khoi kién trong
treong hop nay la quyét dinh thu hoi dat
s0 25/QD - UBND caa Uy ban nhan dan
huyén T; theo quy dinh tai khoan 4 Diéu
32 Luat TTHC nam 2015, Toa an nhan
dan cap tinh cé tham quyén giai quyét
theo thu tuc so thdm do6i v6i “khiéu kién
quyét dinh hanh chinh, hanh vi hanh chinh
ctia Uy ban nhin din cdp huyén, Chit tich
l7ly ban nhan din cap huyén trén cung pham
vi dia gidi v6i Toa dn”. Nhw vay, d6i voi
yéu cau khoi kién cua 6ng Tran Van A,
Toa an nhan dan huyén T khong cé tham
quyén giai quyét, ma thudc thdm quyén
cua Toa an nhan dan tinh N, nén Toa an
nhan dan huyén T, tinh N tra lai don
khoi kién cho 6ng Tran Van A la dung va
cd can ct phap luat.

Quan diém thtt hai cho rang, viéc tra
lai don khoi kién cua Toa an nhan dan
huyén T la khong dung can ct phap luat,
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boi 1€: Toa &n nhan dan huyén T, tinh N
da 4p dung can ct phap luat chwa chinh
xac, do nhan thttc quy dinh cua phap
luat chuwa dung. Treong hop nay, sy viéc
hoan toan thugc tham quyén giai quyét
cua Toa an vi theo quy dinh tai Diéu 30
Luat TTHC nam 2015, Toa an cé tham
quyeén giai quyét cac khiéu kién sau:

“1. Khiéu kién quyét dinh hanh chinh,
hanh vi hanh chinh, trie cdc quyét dinh, hanh
vi sau ddy:

a) Quyét dinh hanh chinh, hanh vi hanh
chinh thugc pham vi bi mdt nha nwoc trong
cdc linh viec quoc phong, an ninh, ngoai giao
theo quy dinh cua phap lugdt;

b) Quyét dinh, hanh vi ciia Toa dn trong
viéc dp dung bién phdp xie ly hanh chinh, xu
Iy hanh vi can tro hogt dgng 0 tung;

c) Quyét dinh hanh chinh, hanh vi hanh
chinh mang tinh ndi by cua co quan, t6
chiec...”

Nhu vay, can ct khoan 1 Biéu 30 Luat
TTHC nam 2015, d6i tuwgng khoi kién
trong tinh hudng trén la quyét dinh hanh
chinh, théa man quy dinh tai khoan 1, 2
biéu 3 Luat TTHC ndm 2015 va khong
thudc cac cac truong hop tai diém a, b, ¢
khoan 1. Do d6, quyét dinh thu hoi dat
s0 25/QD - UBND thudc tham quyén giai
quyét ctia Toa an, viéc Toa an huyén T tra
lai don khoi kién cho 6ng Tran Van A la
trai phap luat, anh huong dén quyén, loi
ich hgp phap ctia 6ng Tran Van A.

Chung t6i nhat tri véi quan diém thi
hai, “sw viéc khong thudc thdm quyén
giai quyét cua Toa an” duoc hiéu 1a su
viéc khong thudc tham quyén cua Toa
an theo vu viéc, nghia la khi doi tuong
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khoi kién khong thudc cac loai khiéu
kién duwoc quy dinh tai Diéu 30 ctia Luét
TTHC nam 2015 (thdm quyén theo loai
viéc) thi Toa an sé tra lai don khéi kién;
treong hop doi tuwong khoi kién dam bao
cac quy dinh tai Diéu 30 nhung khéng
dam bao quy dinh tai Diéu 31 va 32 Luat
TTHC nam 2015 (thdm quyén theo cac
cap, thdm quyeén theo lanh tho) thi Toa
an can chuyén don khoi kién dén Toa an
nhan dan cé thdm quyén giai quyét theo
quy dinh tai diém c¢ khoan 3 Diéu 121
Luat TTHC nam 2015. Néu Toa an da thu
ly vu an dé€ giai quyét vu én, sau d6 mai
phat hién vu viéc thudc tham quyén giai
quyét cua Toa an khéc thi Toa an phai ra
quyét dinh chuyén vu an theo quy dinh
tai Diéu 34 Luat TTHC nam 2015.

Nhu vay, trong treong hop nay Toa
an nhan dan huyén T, tinh N da ap dung
can cuk tra lai don khéi kién chuwa chinh
xac, nguoi khéi kién c¢d quyén khiéu
nai, Vién kiém sat nhan dan cung cap
c6 quyén kién nghi viéc tra lai don khoi
kién theo quy dinh ctia phap luéat t6 tung
hanh chinh.

2. X4c dinh thAim quyén trong truong
hop vira c6 don khiéu nai, vira c6 don
khoi kién vu an hanh chinh

So v6i Luat TTHC nam 2010, viéc xac
dinh thdm quyén giadi quyét vu viéc hanh
chinh trong treong hop vira c6 khiéu nai,
vira c6 don khoi kién dwoc Luat TTHC
nam 2015 quy dinh day du, chi tiét hon
do da luat hda cac ndi dung hudéng dan
ap dung Luat TTHC nam 2010, tao diéu
kién thuéan loi d€ cac co quan tién hanh
t0 tung hanh chinh thuc hién nhiém vy,
quyén han khi xem xét, giai quyét vu an.
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Theo d¢6, truong hop nguoi khoi kién
c6 don khéi kién vu an hanh chinh tai
Toa an c6 tham quyén, dong thoi c6 don
khiéu nai dén nguoi cé tham quyén giai
quyét khiéu nai thi Toa an phai yéu cau
ngwoi khoi kién lea chon co quan giai
quyét va c6 van ban thong bao cho Toa
an. Treong hop nguwoi khoi kién khong
thé t¢ minh lam van ban thi dé nghi Toa
an lap bién ban vé viéc lya chon co quan
giai quyét. Tuy ting treong hop cu thé
Toa an xtt ly nhu sau:

Néu nguoi khoi kién lwa chon Toa an
giai quyét thi Toa 4n thu ly giai quyét vu
an theo thu tuc chung, dong thoi thong
bao cho nguoi ¢d tham quyén giai quyét
khiéu nai va yéu cau nguoi c¢d tham
quyén giai quyét khiéu nai chuyén toan
bd ho so giai quyét khiéu nai cho Toa an;

Néu nguoi khéi kién lya chon nguoi
c6 tham quyeén giai quyét khiéu nai giai
quyét thi Toa an tra lai don khéi kién va
cac tai lieu kem theo cho nguoi khai kién
theo quy dinh tai diém e khoan 1 Diéu
123 Luat TTHC nam 20152

Ngoai ra, Luat TTHC nam 2015 cting
quy dinh cu thé€ viéc xac dinh tham
quyén giai quyét tranh chap hanh chinh
trong truong hop cé nhi€u nguoi vira
khoi kién vu an hanh chinh, vira khiéu
nai dén nguoi cé tham quyén giai quyét
khiéu nai. Tuy nhién, thuwc tién giai
quyét vu an hanh chinh ndi chung, viéc
ap dung quy dinh ctia Luat TTHC nam
2015 vé xac dinh thdam quyén giai quyét
vu viéc trong treong hop nay van chua
thong nhat, can dwgc hudng dan thi

2 Khoan 1 Biéu 33 Luat TTHC n3m 2015
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hanh cu thé, dam bao viéc ap dung phap
luat duoc chinh xac va thong nhat, thé
hién qua tinh huéng nhu sau:

Ngay 10/5/2018, ba Nguyén Thi V
nhan dugc quyét dinh giao dat s6 18/
QD - UBND cta Uy ban nhan dan
huyén K, tinh H. Cho rang quyét dinh
giao dat s& 18/QD - UBND ctia Uy ban
nhan dan huyén K la khong dung can
c phap luat, vi tri thira dat khong dung
voi ho so thuce té€ nén ngay 27/5/2018,
ba Nguyén Thi V da lam don khiéu nai
glri dén Uy ban nhan dan huyén K xem
xét, giai quyét. Ngay 05/6/2018, Uy ban
nhan dan huyén K da thu ly don khiéu
nai ctia ba Nguyén Thi V va gtxi van ban
thong bdo cho ba V biét. Ngay 25/6/2018,
do chwa nhan dugc bat ky van ban tra
16i nao ctia Uy ban nhan dan huyén
K vé viéc giai quyét khiéu nai nén ba
Nguyén Thi V da gti don khdi kién yéu
cau Toa an nhan dan tinh H giai quyét
theo thu tuc t6 tung hanh chinh. Toa
an nhan dan tinh H da ap dung biéu
33 Luat TTHC nam 2015 d€ yéu cau ba
Nguyén Thi V lwa chon co quan cé tham
quyén giai quyét.

Viéc Toa dn nhan dan tinh H 4p dung
biéu 33 Luat TTHC nam 2015 d€ yéu
cau nguoi khoi kién lya chon co quan ¢
tham quyén giai quyét trong treong hop
trén cé dung can ct phap luat khong,
van dé nay clng c6 hai quan diém:

Quan diém thit nhat cho réng, Toa
an nhan dan tinh H ap dung biéu 33
Luat TTHC nam 2015 la dang can ca
phap luat, vi trudc khi thuc hién quyén
khoi kién vu an hanh chinh, ngwoi khoi
kién da thuc hién viéc khiéu nai dén co
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quan nha nudc c¢dé tham quyén, nguoi
khoi kién chwa rat don khiéu nai, vu
viéc dang duoc Uy ban nhan dan huyén
K giai quyét. Do d¢, d€ xac dinh co quan
c6 thdm quyén giai quyét thi can ap
dung Diéu 33 Luat TTHC nam 2015 dé
nguoi khoi kién lya chon co quan giai
quyét; néu nguoi khoi kién lwa chon co
quan c6 thdm quyén giai quyét khiéu
nai thi Toa an tra lai don khoi kién cho
nguoi khoi kién, néu nguoi khoi kién
Iwa chon Toa an thi Toa an thwc hién cac
thu tuc luat dinh dé€ giai quyét theo thu
tuc chung.

Quan diém thtt hai cho rang, Toa 4n
nhan dan tinh H ap dung Diéu 33 Luat
TTHC nam 2015 la chwa chinh xac, boi 1é
diéu kién d€ ap dung biéu 33 Luat TTHC
nam 2015 la nguoi khoi kién phai “dong
thoi” thuwce hién quyén khéi kién vu an va
quyén khiéu nai hanh chinh. Trong tinh
hudng trén, ba Nguyén Thi V khong du
di€u kién d€ nguoi khoi kién thuc hién
quyén lga chon co quan ¢é thim quyén
giai quyét. Boi vi, theo Tt dién Tiéng
Viét, “dong thoi” duoc hiéu la cung xay
ra mot lac; cac sw kién, hoat dong... cuing
xay ra mot thoi diém?. Tinh huéng trén,
ngay 27/5/2018 ba Nguyén Thi V da lam
don khiéu nai, ngay 05/6/2018, Uy ban
nhan dan huyén K da thu ly don khiéu
nai, dén ngay 25/6/2018, nguoi khoi kién
moi gii don khoi kién yéu cau Toa an
nhan dan tinh H giai quyét. Do d6, Toa
an nhan dan tinh H ap dung Diéu 33 Luét
TTHC nam 2015 d€ nguoi khoi kién lya
chon co quan c6 tham quyén giai quyét
la khong dung can ctt.

3 Tir dién Tiéng Viét - NXB Hong Diic
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Chung t6i dong tinh v6i quan diém
tht hai, trong tinh hudng trén khong
dam bao diéu kién ap dung Diéu 33 Luat
TTHC nam 2015.

Vay khi nao méi da di€u kién 4p
dung? Khi khiéu nai ctia nguoi khoi kién
chwa duoc co quan c6 tham quyeén thu
ly giai quyét, nguoi khoi kién da khoi
kién vu an tai Toa an nhan dan cé tham
quyén; treong hop khiéu nai da dwoc
thu ly giai quyét thi ngwoi khoi kién chi
duwgc quyén khoi kién yéu cau Toa an
bao vé quyen va loi ich hgp phap cua
minh khi hét thoi han giai quyét khiéu
nai ma khiéu nai khong duoc giai quyét
hodc da dwoc giai quyét nhung khong
dong y véi két qua giai quyét khiéu nai
theo quy dinh tai khoan 1 Diéu 115 Luat
TTHC nam 2015. Do d¢6, trong truong
hop nay, Toa an nhan dan can tra lai don
khoi kién vu 4n hanh chinh cho nguwoi
khoi kién theo quy dinh tai khoan 1 Diéu
123 Luat TTHC nam 2015.

Tt nhitng vuéng mac, bat cap trén,
dé€ dam bao chat luong giai quyét vu an
ndi chung, hiéu qua cong tac ctia cac co
quan tién hanh t6 tung hanh chinh, dam
bao tinh thong nhat khi ap dung quy
dinh cta Luat TTHC ndm 2015 trong
hoat dong t6 tung hanh chinh, dé nghi
cac co quan nha nuéc c¢d thim quyén
can nghién ctu va sém ban hanh van
ban huéng dan thyc hién quy dinh caa
Luat TTHC nam 2015 vé thdm quyén
giai quyét cua Toa an, dam bao quy
dinh ctia phap luat cé tinh kha thi trong
thuc tién./.

S0 03 - 2019



