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MOT S0 VUGNG MAC TRONG QUYET BINH HINH PHAT BOI VI
NGUGI DUGI 18 TUOI PHAM TOI VA GIAI PHAP HOAN THIEN

VUONG THI HA®

Trong nhitng ndm qua, viéc quyét dinh hinh phat doi v6i nguoi duéi 18
tudi pham toi vé co ban chinh xdc, khdch quan, cong bang, chii trong cdc muc
tiéu gido duc, cdi tao, huong thién, phong ngiva. Tuy nhién, qua thuc tién xét xir
chiing t6i nhdn thdy van con nhiéu ton tai, han ché'trong quyét dinh hinh phat
d61 v6i nguoi dudi 18 tudi pham t6i cdn duoc nghién ciiu, khdc phuc.

Tir khéa: Quyét dinh hinh phat, nguoi dudi 18 tudi, thuc tién xét xi.

Over the years, sentences determination for under 18-year-old person
committing the crimes is basically accurate, objective, fair and focuses on
educational and prevention goals. However, through trial practice, we find
that there are many obstacles and shortcomings which need to be studied
and handled related to sentences determination for under 18-year-old person

committing the crimes.

Keywords: Sentences dertermination, under 18-year-old person, trial

practice.

hi quyét dinh hinh phat d6i véi

nguoi dwdi 18 tudi pham tdi, Toa

an ndi chung va Toa an nhan dan
(TAND) tinh Bic Ninh néi riéng ludn tuan
thu quy dinh cta B9 luat hinh sy (BLHS),
ngoai ra, Toa an bao gio cling quyét dinh
trén co s& xem xét day du, nhiéu khia canh
nhu: nhan than, hoan canh ctia nguwoi
pham tdi, nguyén nhan dan dén viéc
nguoi duwdi 18 tudi thye hién tdi pham, y
kién cta gia dinh, Nha truong, to chirc dé
lwa chon quyét dinh hinh phat phu hop
nhat d6i véi bi cdo. Viéc quyét dinh hinh
phat d6i v6i nguoi dwdi 18 tudi pham toi
trén dia ban tinh trong nhitng ndm vtra
qua vé co ban da dwoc tién hanh chinh
xac, khach quan, cong béng va dat duoc
nhitng thanh qua nhat dinh trong muc
tiéu gido duc, cai tao, hudng thién, phong
ngtra do6i v6i nguoi dudi 18 tudi pham tdi
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nhung khong thé pht nhan mét thiee té'la
van con nhitng han ché, vuéng mac lién
quan dén quyét dinh hinh phat d6i véi
nguoi dudi 18 tudi.

1. Mot s6 vuéng mac trong quyét
dinh hinh phat d6i v6i nguoi dudi 18
tudi pham t6i

Qua nghién ctu cac quy dinh cua
phap luat hinh sy vé€ quyét dinh hinh
phat d6i vdi nguoi dwdi 18 tudi pham toi
va thuc tién ap dung cho thay con mot s6
bat cap, viedng méc sau:

Thit nhat, nguyén tac han ché' ap dung
hinh phat tu d6i véi nguoi dudi 18 tudi
pham t6i khong duwgc thuc thi triét dé,
hinh phat tu van chiém dai bo phan trong
cac hinh phat ap dung do6i v6i do6i tuong

* Toa dn nhdn dan tinh Bdc Ninh
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nay. BLHS nam 1999 quy dinh “Khi dp
dung hinh phat d6i v6i nguoi dudéi 18 tudi
pham t6i can han ché’dp dung hinh phat tu”?,
cho dén nay la BLHS nam 2015 clng c6
quy dinh tai khoan 6 Diéu 91: “Toa dn chi
dap dung hinh phat tu cd thoi han doi v6i nguoi
dw6i 18 tubi pham toi khi xét thiy cdn cdc hinh
phat va bién phdp gido duc khdc khong cé tic
dung rin de, phong ngira” nhung ké tir d6
dén nay, hinh phat ap dung chu yéu doi
voi nguoi dudi 18 tudi van 1a hinh phat
tu. Bén canh do, khoang cach gitta mttc
toi thi€u va toi da trong khung hinh phat
cia mot s6 toi 1a qué 16n, dan dén tinh tly
nghi trong viéc quyét dinh hinh phat cua
Hoi dong xét xw, viéc ap dung hinh phat
tu ¢ thoi han ctia hoi dong xét xi chua
phu hop véi tinh chat, mic d¢ nguy hiém
cta hanh vi pham t0i ma nguoi bi két an
da thuc hién.

Theo s6 liéu thong ké cua TAND tinh
Bac Ninh, trong giai doan 2014-2018, tong
s0 nguoi dudi 18 tudi chiu hinh phat tu
c6 thoi han ¢ cac mirc khac nhau la 724
bi cdo, chiém 76,61 % sd nguoi phai chiu
hinh phat?. Hinh phat tit dan dén hau qua
tedc doat su tie do ctia nguwoi pham toi,
cach ly ho khéi mdi trerong xa hoi binh
thuong. Doi v6i nguoi dudi 18 tudi, viéc
phai chap hanh hinh phat tu, xa roi moi
trwong song than thudc, khong duoc
huong sw gido duc, quan tam, cham soc
cua gia dinh, Nha treong, doan thé xa hoi
sé anh huong tiéu cuc dén sy hoan thién
nhan cach cta ho. Sy thay d6i méi truong

I Khoan 5 Diéu 69 BLHS ndm 1999, stta d8i, b8
sung nam 2009

2 Bdo cdo tong két cong tac tir ndm 2014-2018 ctia
Toa an nhan dan tinh Bac Ninh.
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song trong qud trinh 16n 1én d6 dé di kem
véi tam ly mac cam, ty ti va théi d6 chong
d6i xa hoi. Bén canh cac 4n tu phai chap
hanh, néu ké ca an treo - von cting la hinh
phat tu nhung duoc mién chap hanh thi s6
bi cdo dudi 18 tudi bi ap dung hinh phat
tu 1én dén 925 nguoi, chiém 97,88% nguoi
dudi 18 tudi pham i da bi dp dung hinh
phat. Nhu vay, hinh phat tu chiém tuyét
dai da s6 trong cac loai hinh phat da dwoc
quyét dinh déi voi ho. Mac du an treo
khong khién nguoi dwdi 18 tudi bi cach
ly ra khoi cong doéng nhung né van 1a an
phat ti ma nguyén tac chung cta quyét
dinh hinh phat d6i véi nguoi duwdi 18 tudi
la han ché& hinh phat tu.

Thir hai, trong cac tinh tiét tang nang
trach nhiém hinh sy dwoc st dung la can
ct quyét dinh hinh phat ¢6 hai tinh tiét sé
khong hop ly khi 4p dung d6i voi nguoi
duwdi 18 tudi pham t6i la tinh tiét “pham tgi
doi voi nguoi didi 16 tudi” va tinh tiét “xii
giuc nguwoi dwdi 18 tudi pham t9i” (khoan i
va khoan o Diéu 52). Boi 1€, nguoi dudi
18 tudi pham tfi cting la d6i twong duoc
phép luat danh cho ché' d§ bao ho dacbiét.
Ho ciing c6 trinh d¢ nhan thitc khong hon
gl so voi doi tuong bi xam hai, bi 16i kéo,
xui giuc pham tdi. Hon nita, vi ban than la
nguoi dudi 18 tudi nén do6i twong bi hanh
vi pham tdi ctia hg xam hai hoac bi ho ru
ré, 16i kéo thuong la nguoi dudi 18 tudi
khac. Vi vay, viéc dp dung chung c4c tinh
tiét tang nang trach nhiém hinh su voi
ngwoi thanh nién ma khong loai trix hai
tinh tiét néu trén cho ngwoi dwédi 18 tudi
pham tdi la chwa that hop ly.

Thit ba, thoi gian thtr thach khi ap
dung hinh phat tu nhung cho huong an
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treo hién nay duogc ap dung chung theo
quy dinh tai Biéu 65 BLHS vdi thoi gian
thit thach tx 01 ndm dén 05 ndm ma
khong c6 s phan hoa gitta nguroi duwdi 18
tudi so voi nguoi tir du 18 tudi pham toi
la bat cap.

Thir tw, Diéu 101 quy dinh: “... néu diéu
lugt dwoc dp dung cé quy dinh hinh phat tu
chung thin hodc tir hinh...” hoac “... khong
qud 3/4 mirc phat ti ma diéu ludt quy dinh”
hoac “... khong qua 1/2 muec phat tu ma diéu
ludt quy dinh”. Boi vi, diéu luat quy dinh
vé toi pham cu thé ¢6 thé cé6 mot hodc
nhiéu khung hinh phat trong khi d6 biéu
101 chi dung tir chung chung la “diéu
luat” ma khong chi r6 khung hinh phat
bi 4p dung. Mit khac, can hiéu rang nha
lam luat quy dinh gidm nhe hinh phat cho
nguoi dudi 18 tudi pham tdi so véi nguoi
tir da 18 tudi 1a so vdi trong cung mot
khung hinh phat (trong diéu kién cac tinh
tiét khac twong duong). Do vay, viéc quy
dinh chung chung nhu trén dé gay hiéu
nham va van dung khong thong nhat.

Thir ndm, Diéu 98 BLHS thi chi c6 bon
loai hinh phat c¢6 thé duoc ap dung voi
nguoi dudi 18 tudi pham tdi, gdbm: Canh
cdo, phat tién, cai tao khong giam gitr va
tu c6 thoi han. Bong thoi, DBiéu 98 BLHS
khi quy dinh c4c hinh phat dwoc dp dung
dodi voi nguoi dwdi 18 tudi pham toi con
st dung thuat ngt sau: “Nguoi dwéi 18 tudi
pham tgi chi bi dp dung mgt trong cdc hinh
phat sau ddy...”. Viéc st dung thuat ngt
nay da khang dinh: ngoai bon loai hinh
phat duoc quy dinh tai Diéu 98 thi Toa an
khong c6 quyén ap dung bat c mot hinh
phat nao khéc d6i véi nguoi dwéi 18 tudi
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pham t6i. Do d6, doi véi nguoi dudi 18
tudi pham tdi 1a nguoi nuwde ngoai, néu
Toa an muoén ap dung hinh phat truc xuat
theo Diéu 37 BLHS thi sé vi pham quy
dinh tai Diéu 98 B0 luat nay. Viéc khong
quy dinh hinh phat truc xuat tai Diéu 98
BLHS da anh huong nghiém trong doi véi
quyeén loi ctia nguoi dudi 18 tudi pham
toi la nguoi nuedc ngoai va gay kho khan
trong cong tac 4p dung phap luat ctia co
quan c6 thdm quyén.

Thir sdu, Nghi quyét s& 02/2018/NQ-
HDTP ngay 15/05/2018 c6 nhi€u diém bat
cap, anh huong dén viéc quyét dinh hinh
phat d6i véi nguroi duwdi 18 tudi pham toi.
Diéu 3 Nghi quyét 02/2018/NQ-HDTP
quy dinh nhitng treong hop khong cho
huong an treo da mé rong thém nhiéu
treong hop ma phap luat nghiém cam
khong cho huong an treo. Tuy nhién,
Nghi quyét 02/2018/NQ-HDTP dwgc ban
hanh nhdm huéng dan thi hanh quy dinh
cua BLHS, diéu d6 dong nghia ndi dung
cua Nghi quyét nay phai phu hop vdi
BLHS. Déi chiéu cac quy dinh caa BLHS
thi thay tinh tiét “nguwoi pham tdi nhiéu
lan” duoc quy dinh 1a tinh tiét tang nang
trach nhiém hinh sy va la tinh tiét dinh
khung ting nang trong BLHS ndm 1999
(stta ddi, bd sung nam 2009); tuy nhién
BLHS ndam 2015 da khong con st dung
tinh tiét nay ma duoc thay thé bang tinh
tiét thé hién rd nghia la “ngwoi pham toi
02 1an tro 1én”. Mac du vé ndi ham hai
tinh tiét trén ¢ sy ddng nhat vé ndi dung
va khong gay nham lan trong thuc tién
ap dung, tuy nhién viéc gitt nguyén noi
dung 0 van ban quy pham phép luat da
hét hiéu lwc la khong dam bao tinh thong
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nhat gitta cac van ban phap luat, tao su
“vénh nhau” gitta van ban hudng dan thi
hanh véi Luat dugc hudng dan.

Nhw da phan tich, tinh tiét “Pham
toi 02 lan trd 1én” cd thé duoc st dung
la tinh tiét tding ndng trach nhiém hinh
sw (quy dinh tai diém g khoan 1 Diéu 52
BLHS nam 2015) hoac tinh dinh khung
tdng nang (quy dinh tai 81 Diéu luat bao
gom: Diéu 134; Diéu 141; Diéu 142; Diéu
143...). Tai khoan 5 Diéu 3 Nghi quyét
02/2018/NQ-HDTP quy dinh
chung ma khong phan dinh ro6 1a khi bi

chung

cao bi ap dung tinh tiét tang ndng trach
nhiém hinh su hay tinh tiét dinh khung
tang nang thi khong dwoc cho huong an
treo. V€ ly luén va thuc tién thi hanh déu
ap dung, khi bi cdo bi ap dung tinh tiét
nguoi pham t0i 02 1an tré 1én khdng can
phan biét 1a tinh tiét dinh khung tang
nang hay tinh tiét tding nang trach nhiém
hinh sy thi Toa an déu khong duoc ap
dung hinh phat tu nhung cho hwdng an
treo. Van dé dat ra truong hop nguoi
pham tdi thoa man day dua cac diéu kién
quy dinh tai Diéu 2 Nghi quyét 02/2018/
NQ-HDTP, trong d6 nguoi pham t6i co
02 tinh tiét giam nhe quy dinh tai khoan
1 biéu 51 BLHS va bi ap dung tinh tiét
tang nang trach nhiém hinh sy tai diém
g) Pham t6i 02 14n tro 1én thi c6 dwoc cho
hudng an treo hay khong? Ap dung ding
theo quy dinh cua tai Diéu 3 Nghi quyét
02/2018/NQ-HDTP thi day thudc truong
hop khong dwoc huong an treo, vay o
day dang c6 sw mau thuan trong clng
01 van ban quy pham phap luat gitta noi
dung Diéu 2 va biéu 3. Mé rong hon co
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thé thay dang c6 su phan hda gitta cac
tinh tiét ting ndng trach nhiém hinh sy
vdi nhau, cu thé 1a cac tinh tiét: Co tinh
chat chuyén nghiép, C6 tinh chat con do,
Pham tdi 02 1an tro 1én, Tai pham hodc
tai pham nguy hiém, Dung thia doan xao
quyét. Khi ngwoi pham t6i bi 4p dung cac
tinh tiét tang ndng trach nhiém hinh sy
nay thi sé khong dwoc cho huwong an treo;
con néu bi 4p dung cac tinh tiét tang ndng
trach nhiém hinh sy khac ma dap tng
dwgc cac diéu kién tai Diéu 2 Nghi quyét
02/2018/NQ-HDTP thi van cé thé duoc
hwong an treo. Diéu nay thé hién su bat
hop ly béi cac tinh tiét ting nang trach
nhiém hinh su quy dinh tai khoan 1 Biéu
52 BLHS la cac tinh tiét phan anh céch
thitc thiee hién t6i pham la phwong thtc,
thta doan ma nguwoi pham tdi st dung
dé thuc hién t6i pham. Phuong thirc tha
doan ma ngwoi pham tdi thiec hién hoac
la tao diéu kién cho nguoi pham tdi thuc
hién tdi pham dé dang, hodc la lam tang
murc d0 nguy hiém ctaa hanh vi pham tdi.
Do vay khong thé danh gia tinh tiét nay
la tinh tiét tang ndng hon tinh tiét khac
dé€ khong cho hwdng an treo, con tinh tiét
khéc thi ¢6 thé duwgc hudng an treo. Téac
gia cho rang van dé nay can duoc xem xét
lai cho that sy phu hop.

2. M4t s6 kién nghi

Tt nhitng veedng mac, bat cap néu
trén trong viéc quyét dinh hinh phat doi
voi nguroi dudi 18 tudi pham t6i, ching
toi xin duwa ra moét sd kién nghi hoan
thién quy dinh cua phap luat giap nang
cao hiéu qua cong tac nay trén thuc té
nhu sau:
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Thit nhat, can ra soat cac diéu luat quy
dinh t0i pham trong BLHS dé stra d6i
theo hudng thu hep khoang cach gitra
muc toi thiéu va muc t61 da trong cung
mot khung hinh phat. Theo quan diém
cua chung tdi, thi c6 thé stita ddi theo hai
huéng: Hudng tht nhat, khi quy dinh vé
murc t61 thiéu va toi da trong cung khung
hinh phat d6i v6i hinh phat tu c6 thoi han
nén quy dinh khoang cach khong qua 05
nam. Vi du: Khoan 1 Biéu 142 T6i hiép
dam nguoi dudi 16 tudi cd khung hinh
phat c6 thoi han tir 07 ndm dén 15 nam
thi can stra d6i lai la ttr 07 nam dén 12
nam. Nguyén tac nay ap dung théng nhat
trong toan bd toi danh.

Huéng tht hai, c6 thé thiét ké” diéu
luat theo su phan hoa téi pham. Vi du
khung hinh phat theo cac khoan la dudi
03 nam (t0i pham it nghiém trong);
khung hinh phat tr 03 nam dén dudi 07
ndm (t0i pham nghiém trong); tit 07 nam
dén dudi 15 nam (t6i pham rat nghiém
trong); tir 15 ndm dén 20 nam (tdi pham
ddc biét nghiém trong).

Thit hai, can ¢ quy dinh riéng d6i véi
cac tinh tiét tang ndng trach nhiém hinh
su trong do loai trir cac tinh tiét tang nang
trach nhiém hinh su la “pham tji d6i véi
nguoi dudi 16 tudi” (khoan i Biéu 52
BLHS) va tinh tiét “xui giuc nguoi dudi 18
tudi pham t9i” (khoan o Diéu 52 BLHS).
Boi cac tinh tiét trén khong phu hop khi
ap dung dé€ quyét dinh hinh phat d6i véi
nguoi dudi 18 tudi pham toi.

Thit ba, cdn c6 su phan hda gitta quy
dinh vé thoi gian tht thach quyét dinh
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do6i voi nguoi dudi 18 tudi pham toi dwoc
ap dung hinh phat tu nhung cho huong
an treo so vdi treong hop nguoi tir du 18
tudi pham tdi. Theo dd, can bd sung quy
dinh d6i v6i nguoi dwdi 18 tudi pham toi
thi thoi gian tht thach nén quy dinh la
bang véi muc hinh phat ti1 trong khoang
tte 06 thang dén 03 nam dé gitp nguoi
duwdi 18 tudi som tai hoa nhap cong dong,
gia dinh va xa hoi.

Thir tu, d€ viéc ap dung trong thuc
tién dugc thdng nhat, Diéu 101 BLHS can
duoc stra d6i theo hudng: “Mikc phat tii co
thoi han dp dung d6i voi nguoi dwéi 18 tudi
pham toi dwoc quy dinh nhw sau:

1. D61 voi nguoi tiv dii 16 tudi dén duwdi
18 tudi khi pham t6i, néu khung hinh phat
duwoc dp dung quy dinh hinh phat tu
chung than hoac t& hinh, thi mc hinh
phat cao nhat dwoc ap dung khoéng qua
18 nam tu; néu 1a tu co thoi han thi mic
hinh phat cao nhat duoc 4p dung khong
qua ba phan tu mtc phat ti ma khung
hinh phat quy dinh;

2. Doi voi nguoi tir dii 14 tudi dén duwoi
16 tudi khi pham t6i, néu khung hinh phat
duwoc ap dung quy dinh hinh phat tu
chung than hoac t& hinh, thi mc hinh
phat cao nhat dwoc ap dung khong qua
12 ndm tu; néu 1a tu co thoi han thi mic
hinh phat cao nhat duogc 4p dung khong
qua mot phan hai mic phat tu ma khung
hinh phat quy dinh”.

Thir nam, Diéu 98 BLHS can bd sung
hinh phat la truc xuat duoc ap dung doi
voi nguoi dudi 18 tudi pham t6i la nguoi
nudc ngoai.
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Ngoai ra, can nghién cttu b6 sung
thém hinh phat méi la lao dong phuc vu
cong ddng ap dung do6i voi nguoi dudi
18 tudi pham toi. Noi dung nay khong
moi, da duoc dua ra trong Dy thao Phan
chung B0 luat hinh su (stta d6i) ngay
08/8/2014 ctia Ban Soan thao B0 luat hinh
sit. Ban Soan thao da dwa ra phuwong an
bd sung hinh phat nay véi muc dich gop
phan thuc hién nghiém chinh Nghi quyét
49/NQ-TW ngay 02/6/2005 cua Bo Chinh
tri vé “Chién lwoc Cai cach tu phap dén
nam 2020”7, trong d6 c6 noi dung: “Coi
trong viéc hoan thién chinh sach hinh sw
va thu tuc t6 tung tu phap, dé cao hiéu
qua phong ngtra va tinh huwdng thién
trong viéc xtt ly nguwoi pham t6i...”, cing
nhu tdng ceong co hoi va kha nang cé thé
ap dung cac bién phap cudng ché khong
mang tinh giam gitt d6i v6i d6i tuong
nay. Lao dong bat budc la lam cac cong
viéc phu hop vdi sitc khde ngroi dudi 18
tu6i va duoc thuc hién ngoai thoi gian
hoc tap hoac ngoai thoi gian lam cong

viéc chinh.

Bo sung thém Diéu 98a BLHS quy
dinh vé lao dong cong ich nhu sau:

biéu 98a. Hinh phat lao ddng cong
ich:

“1. Di voi nguoi tir di 15 tudi dén duweoi
18 tudi, thi hinh phat lao déng cong ich dwgc
dp dung khi ngwoi dé pham tgi it nghiém
trong, t6i nghiém trong hodc tgi rat nghiém
trong twong vwng véi do tudi chiu TNHS tai
Diéu 12 B0 ludt nay, dé'thwc hién mgt s6’cong
viéc cu thé’ cong ich trong thoi han tir ba thang
dén mot nam.
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2. Khi quyeét dinh hinh phat lao dpng cong
ich, Toa dn phai cin nhic, dinh gid vé dg tudi,
trinh d§ nhan thitc, tinh trang siec khoe, kha
nang thwc té ciia nguoi chwa thanh nién va
nguyén vong cuia ngueoi dé nham xdc dinh logi
cong viéc va thoi gian lao dong cho phu hop
dé khong anh hwéng dén thoi gian hoc tdp,
trinh dg phdt trién vé thé chit va tinh thin
cua nguoi chwa thanh nién, cing nhw cdc
cong viéc chinh cua nguoi do.

3. Thoi gian lao dong cong ich do Toa dn
quyét dinh tir ba mwoi gio dén mot tram nam
mueoi gio va dwoc dp dung nhi sau:

a) Dot voi nguoi tie du 15 tudi dén duwdi
16 tudi, thi thoi gian lao dpng cong ich khong
qud hai gio trong mt ngay va khong qud ba
ngay trong mot tudn;

b) Doi voi nguoi tir di 16 tudi dén dwi
18 tudi, thi thoi gian lao ddng cong ich khong
quda ba gio trong mot ngay va khong quad nam
ngay trong mot tudn”.

Thir sdu, Nghi quyét s6 02/2018/NQ-
HDTP can stta d6i thong nhat tinh tiét
pham t6i 02 1an tré 1én thay thé cho tinh
tiét pham t0i nhi€u lan. Ngoai ra, tai Diéu
3 Nghi quyét, theo quan diém ctia chung
t0i, cac tinh tiét quy dinh tai Diéu 3 chi
duoc st dung lam can ct d€ khong cho
huwdng an treo trong truong hop bi ap
dung la tinh tiét dinh khung tang nang;
con néu nguwodi pham toi bi ap dung cac
tinh tiét trén la tinh tiét tding nang trach
nhiém hinh sy theo quy dinh tai khoan 1
Dbiéu 52 BLHS nam 2015 va thdéa man cac
diéu kién quy dinh tai Diéu 2 Nghi quyét
02/2018/NQ-HDTP thi van ¢6 thé duoc
huwdng an treo./.
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