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HOP DONG €O GIA TRI LON THEO QUY BINH CUA PHAP LUAT
HOA KY, VUONG QUOC ANH VA MOT SO GO1 Y CHO VIET NAM

PHAM THI TRANG"

Trén co sé quy dinh ciia phdp ludt Hoa Ky va Vuong qudc Anh, bdi viét tip
trung phan tich, chi r6 mot s6 quy dinh vé hop dong cé gid tri I6n trong phdp
ludt ciia Hoa ky va Vuong quoc Anh. Tir d6, tic gia dua ra mot vadi kién nghi,
g01 1 cho phdp ludt Viégt Nam vé vin dé nay.

Tir khéa: Hop dong c6 gid tri 16n, phdp ludgt Hoa Ky, phdp ludt Vuong

Quoéc Anh.

Basing on legal regulations of the United States of America and the United of
Kingdom, the paper concentrates on analyzing their laws about great value contract,

then proposing several recommendations and suggestions for Vietnamese laws.

Keywords: Great value contract, laws of the United State of America, laws of

the United of Kingdom.

rong sO cac hop dong ma cong ty
Txéc lap sé c6 nhitng hop dong co

gia tri 1on va cling sé c6 nhitng hop
dong cé gia tri nho. Doi véi nhitng hop
dong c6 gia tri 16n, viéc nghién ctu, tinh
toan dé€ ky két va thyc hién nhitng hop
dong ay la rat quan trong boi chi can mot
rti ro xay ra voi hop dong do sé kéo theo
rat nhiéu hé luy ma trong mot sd truong
hop, c6 thé dan dén ca sy d6 v& ctia cong
ty. Can phai c6 mot co ché kiém soat hét
stec chat ché doi voi nhitng hop dong nay.
Mot hop dong nao sé dugc coi 1a mot hop
dong co gia tri 16n doi voi cong ty? Tiéu
chi nao d€ quyét dinh d6 la hop dong l6n
hay hop dong nho doi véi mot cong ty?...

la nhitng cau hoi can phai duoc giai dap

trude khi ching ta tim kiém mot co ché’

kiém soat ddi véi hop dong do. Cac cong
ty trén thi truong ton tai véi nhi€u quy mo
khéac nhau, c6 cong ty c6 hang ngan nguoi

lao dong véi tong s6 von hang chuc ngan

S0 04 - 2019

ty dong nhung cling c6 nhitng cong ty chi
c6 2, 3 nguoi lao dong véi quy mo von rat
nho. Vi vay, c6 thé mot hop dong dwgc coi
1a 16n véi cong ty nay nhung cd thé lai la
rat nho so vl mot cong ty khac. Tha 1ay
mot vi du don gian: véi hop dong ¢ gia tri
la 1 ty dong, néu hop déng d6 duoc ky boi
1 cdng ty co tdng gia tri tai san la 5000 ty
dong thi hop dong d6 khong thé coi la co
gia tri 16n. Tuy nhién, cting la hop dong ¢6
gia tri 1 ty nhung néu hop dong do duoc
ky boi mot cong ty co tong tai san la 2 ty
thi r6 rang hop dong 1 ty d6 sé 1a mot hop
dong cd gia tri 16n doi véi cong ty.

1. Quy dinh ctia phép luit Hoa Ky vé
hop dong cd gia tri 1on

1.1. So lugc vé phdp ludt Hoa Ky diéu
chinh vin dé hop dong cé gid tri l6n

* Thac sij, Truong khoa Phdp ludt quéc té'- Truong
PH Kiém sit Ha Noi
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O Hoa Ky, cic doanh nghiép kinh
doanh duwoc td chitc dwdi 5 hinh thitc, bao
gom: So hitu tw nhan, hop danh chung,
hop danh trach nhiém httu han, cong
ty trdch nhiém httu han va cong ty kinh
doanh' (cong ty kinh doanh & day chinh
la cong ty c6 phan). Phap ludt diéu chinh
hoat dong ctuia cac loai hinh kinh doanh
nay la luat ctia cac tiéu bang. Diéu dé cd
nghia 1a Hoa Ky khong thiét 1ap hé thong
phap luat cong ty ¢ cap do lién bang.

Tuy khong cé hé thdng phap luét cong
ty chung cho toan lién bang nhung ¢ Hoa
Ky lai ton tai cac dao luat thong nhat hodc
dao luat mau d€ diéu chinh d6i véi tieng
loai hinh kinh doanh, bao gom: Dao luat
thong nhat vé hop danh chung (“Uniform
Partnership Act” viét tat 13 UPA); Pao luat
thong nhat vé cong ty hgp danh hitu han
(“Uniform Liability Partnership Act” viét
tat 1a ULPA) va Luat mau vé cong ty kinh
doanh (“Model Business Corporation Act”
viét tit 1a MBCA). Cac luat nay déu duoc
ban hanh tit nhitng nam dau cua thé'ky 20
va déu duoc stra doi trong thoi gian gan
day (cac luat stra doi duoc viét tit 1an lwot
la RUPA, RULPA va RMBCA). Cac dao
luat nay déu dwoc cac bang ctia Hoa Ky ap
dung trong viéc xay dung luat riéng ctia
cac bang (trtr bang Delaware). Delaware c6
mot ludt riéng vé cong ty kinh doanh viét
tat 1a DGCL (Delaware General Corporation
Law). C6 thé ndi rang day 1a luat cd vi tri
quan trong thit 2 sau MBCA duoc ap dung
ddi voi mo hinh cong ty kinh doanh tai
Hoa Ky.

! Alan B. Morrison, Nhitng van dé co ban ctia luat
phap My, NXB Chinh tri quéc gia, 2007, tr.510.
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1.2. Quy dinh ciia mot s6 dao ludt cua
Hoa Ky vé hop dong c6 gid tri l6n

Trong nhiing dao luat ké trén, UPA va
ULPA khong ¢ quy dinh diéu chinh vé
van dé hop dong c6 gid tri lon. Co 1€ diéu
nay duoc ly giai vi theo quy dinh ctia UPA,
ULPA thi hop danh chung hay hop danh
httu han duoc thiét 1ap boi su lién két cua
cac thanh vién hgp danh, c6 thé c6 hodc
khong c6 thanh vién gép von. Cac thanh
vién hop danh s€ la dai dién ctia hgp danh
va ho sé trye tiép tham gia vao viéc xac lap
hop dong nhan danh hop danh. Va lé di
nhién, khi da te minh thyc hién giao dich
thi viéc thanh hay bai ctia giao dich d6é ban
than ho s€ phai ty ganh chiu. UPA, ULPA
cting qui dinh thanh vién hop danh cung
nhau lién déi chiu trdch nhiém v6 han doéi
voi moi khodn no va nghia vu tai chinh ctia
hop danh trong khi d6 thanh vién gép von
s€ chiu trach nhiém httu han trong pham

vi s6 von dugc gop vao cong ty.

MBCA quy dinh vé van dé€ hop dong
o gid tri 16n tai Dieu 12.02. Mac du MBCA
14 luat mau va duwoc hon 30 bang ctia Hoa
Ky st dung d€ xay dung luat cong ty cua
minh nhung diéu luat nay hau nhue khong
duoc tiép nhan va duoc cac bang hoc hoi.
Thay vao d6, hudng tiép can va giai quyeét
van dé hop dong ccos gia tri 1on cua bang
Delaware lai dugc cac bang khac hoc hoi.
Vi vay, bai viét nay sé tap trung vao phan
tich quy dinh cia Luat cong ty kinh doanh

cua bang Delaware vé van dé nay.

Quy dinh cua Ludt cong ty kinh doanh ctia
bang Delaware vé hop dong co gid tri lon
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Luat cong ty kinh doanh cta bang
Delaware?, DGCL, cting khong dwa ra dinh
nghia hodc dé cap dén khéi niém hop dong
6 gia tri 16n. Khai niém hop dong co gia
tri 16n duoc hiéu theo hudng la nhitng hop
ddng ¢ lién quan dén tat ca hodc phan l6n
tai san cua cong ty. Diéu 271 DGCL quy
dinh: viéc ban, cho thué hodc trao doi tat
ca tai san hodc phan 16n tai san cta cong ty
ma Hoi dong quan tri (Luat cong ty @ Hoa
Ky goi la Boards of Directors. Trong bai
bdo nay dich thuat ngr nay la Hoi dong
quan tri) cho rz‘?mg viéc ban, cho thué hoac
trao doi dé 1a co loi va dem lai loi nhuan
cao nhat cho cdng ty thi sé do Hoi dong
quan tri quyét dinh dwa trén mét van ban
chap thuan cua da s6 cd dong d6i véi cong
ty co phan hodc cuia da s6 thanh vién doi
véi cac cong ty khong phai 1a cong ty co
phan’.

2 Delaware code, Title 8 Corporation

> Delaware General Corporation Law, § 271

Sale, lease or exchange of assets; consideration;
procedure.

(a) Every corporation may at any meeting of its
board of directors or governing body sell, lease
or exchange all or substantially all of its property
and assets, including its goodwill and its corporate
franchises, upon such terms and conditions and for
such consideration, which may consist in whole
or in part of money or other property, including
shares of stock in, and/or other securities of, any
other corporation or corporations, as its board
of directors or governing body deems expedient
and for the best interests of the corporation, when
and as authorized by a resolution adopted by the
holders of a majority of the outstanding stock of
the corporation entitled to vote thereon or, if the
corporation is a nonstock corporation, by a major-
ity of the members having the right to vote for the
election of the members of the governing body and
any other members entitled to vote thereon under
the certificate of incorporation or the bylaws of
such corporation, at a meeting duly called upon at
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Véi quy dinh nay, c6 thé thay rang
DGCL chi tiép can va diéu chinh nhing
hop dong co gia tri 16n 1a hgp dong ban,
cho thué va trao ddi tai san. Ddi véi nhitng
loai hop dong khac, vi du nhu hop dong
mua tai san thi Hoi dong quan tri sé duoc
te quyét ma khong can phai cd su chap
thudn ctia cac ¢6 dong hay thanh vién la
cht s& hitu ctia cong ty bat luan gia tri hop
dong la bao nhiéu. Viéc giéi han loai hop
dong chi doi voi viéc ban, cho thué, trao
doi tai san cong ty chiing to luat cong ty
Delaware dwa ra gidi han dé€ gitip cac cong
ty hudng tdi viéc ki€m soat nhitng tai san
sé roi khoi cong ty, s€ khong con thudc so
httu cua cong ty, ma sau xa hon ca la bao
vé cO dong khoi viéc mat mat nhing tai
san la phuong tién dé ho dat duoc muc
dich khi thanh lap cong ty, nhu Fletcher da
viét: “Muc dich ciia diéu ludt la nham bdo vé
6 dong khoi nhitng thay d6i quan trong, hodc
dic bigt hon nira la bdo vé c6 dong khéi viéc mat
mdt nhitng tai san la phwong tién dé’ cd dong
dat dwoc muc dich khi cong ty thanh ldp hodc
hoat djng”*.

Mot van dé nira cting can phai duoc
lam 16 trong khai niém trén la: nhu thénao
thi duoc coi tat ca tai san hoac phan 16n tai
san cua cong ty. Boi néu ban, cho thué, trao
doi tat ca hodc phan 16n tai san ctia cong
ty can phai c6 sy dong y cua cht sd httu
cong ty thi hop dong mdi hop phap. Néu
tai san dem ban, cho thué, trao do6i khong
phai la tat ca tai san hoac phan 16n tai san

least 20 days’ notice. The notice of the meeting shall
state that such a resolution will be considered.

4 Fletcher, Cyclopedia Corporation, § 2949 Z at 648
(perm. ed, 1968)
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cua cong ty thi khi d6 chi can quyét dinh
cua Hoi dong quan tri cong ty ma thoi.

Khong c¢6 mot sy giai thich thanh van
trong mot van ban luat hay mot ban huéng
dan nao ctia bang Delaware dé hiéu thé
nao la “tat ca tai san” hodc “phan 16n tai
san” cta cong ty. Noi ham ctia khai niém
nay duoc giai thich bang cac an 1é ctia Toa
an toi cao bang Delaware.

Céc phan quyét ctia Toa an tdi cao bang
Delaware déu tiép can theo hudéng két hop
nhiéu tiéu chi d€ xac dinh treong hop nao
la tat ca tai san hodc phan 16n tai san cta
cong ty? Qua xem xét mot s6 vu viéc, co
thé két luan nhuw sau:

- Neéu tai san dem bén, cho thué, trao
doi cé gia tri nho hon 25% tong gia tri tai
san cua cong ty thi d6 khong duoc coi la
phan 16n tai san cua cong ty va do lai cang
khong phai la tat ca tai san cua cong ty;

- Néu tai san dem bén, cho thué, trao
ddi c6 gia tri 16n hon hodc bang 75% tong
tai san ctia cong ty thi dé duoc coi 1a phan
16n tai sdn cta cong ty;

- Néu tai san dem bén, cho thué, trao
doi co gia tri ttr 25% dén 75% gia tri tai san
ctia cong ty thi Toa an sé& can nhac thém
mot sO yéu to khac nita d€ quyét dinh do
c6 phai la phan 16n tai san cua cong ty hay
khong. Va cac yéu to duoc Toa an xem xét,
can nhdc sé 1a khac nhau tuy thudc vao
tng vu viéc khac nhau®. Tuy nhién, cac

5 Andrew Moore II, The sale of all or substantial-
ly all corporate assets under section 271 of Del-
aware Code, http://www.djcl.org/wp-content/
uploads/2014/07/THE-SALE-OF-ALL-OR-SUB-
STANTIALLY-ALL-CORPORATE-ASSETS-UN-
DER-SECTION-271-OF-THE-DELAWARE-
CODEpdf.pdf truy cap ngay 25/7/2019.
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yéu td hay duoc xem xét nhat lién quan
dén muc dich hodc ban chat cua viéc kinh
doanh.

Trong vu Gimbel v. Signal Companies, Inc.,
Gimbel, mot 6 dong ctia cdng ty Signal da khoi
kién ra Toa an t&i cao Delaware yéu cau toangan
chdn thuong vu cong ty Signal ban mot cong ty
con ctiaminhla Signal Gas & Oil Co. cho cong ty
Burmah Oil Inc. véi lap luén ring khi cong ty
Signal ban Signal Gas & Oil Co. la ban phan
16n tai san cua cong ty Signal (gia tri chuyén
nhuong Signal Gas & oil Co. 1a hon 480 triéu d6
la My). Boi vay, theo quy dinh tai Diéu 271 Luat
cong ty Delaware, viéc ban nay phai duoc si
chap thuan cta c6 déng cong ty Signal. Trong
khi d6, trén thuc t€, thwong vu mua ban nay
chi do Hoi dong quan tri ctia cdng ty Signal
quyét dinh, khong thong qua c6 déng cong ty.

Toa an t6i cao bang Delaware trong qua
trinh giai quyét vu an da thay réng, can c
theo s6 sach ké toan cta Signal thi Signal
Gas & Oil Co. chiém 26% tong gia tri tai
san cua Signal, 41% gia tri tai san rong va
chiém 15% tong doanh thu ctia Signal.

Vi cac ty 1€ néu trén, Toa an t6i cao
bang Delaware khong da co so dé két
luan viéc ban Signal Gas & Oil Co. co
phai 1a ban phan 16n tai san cta cong ty
Signal hay khong? D€ quyét dinh viéc nay,
Toa an t6i cao Delaware budc phai can
nhac déh mot s yéu t& khac. Cudi cling,
Toa da két luan rang: Signal 1a mot cong
ty kinh doanh nhiéu linh vyc va mac du
cong ty khoéi nghiép boi viéc kinh doanh
dau nhung linh viee dau khong con la mét
linh vuc kinh doanh duy nhét ctia cong ty.
Viéc ban di Signal Gas & Oil Co. khong c6
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nghia la cong ty phai cham dut hoat dong
kinh doanh hodc thay d6i ban chat cta
viéc kinh doanh. Vi thé, viéc ban Signal
Gas & Oil Co. khong phai la ban phan 16n
tai san ctia cong ty Signal. Boi vay, quyét
dinh nay chi can Hoi dong quan tri thong
qua ma khong can phai c6 su chdp thuan
cua cd dong cong ty®.

RO rang, trong vu kién nay, dé€ xac dinh
hop dong ban Signal Gas & Oil Co. c6 phai
la hgp dong co gia tri 16n hay khong, Toa
an da phai can ¢t vao it nhatla 2 yéu to: (1)
gia tri cong ty dem ban, Signal Gas & Oil,
so vdi tong gid tri tai san cia cong ty Signal
va (2) viéc ban cong ty d6 c6 lam thay doi
ban chat cong viéc kinh doanh ctia Signal
hay khong?

2. Quy dinh cua phap luat Vwong
qudc Anh vé hop dong c6 gia tri 16n

Cling giong nhuw luat cong ty caa mot
sO quoc gia, Luat cong ty cua Vuong quoc
Anh khong c6 dinh nghia hay quy dinh dé
xac dinh hop dong nao 1a hgp dong ¢ gia
tri lon ma chi quy dinh tai san nao la tai san
quan trong va cé gid tri 16n déi véi cong ty
va cac hop dong c6 lién quan téi nhiing tai
san do6 sé dugc hiéu 1a hop dong co gia tri
16n cha cong ty. Theo d6, khoan 2 Diéu 191
Luat cong ty cia Anh quy dinh:

Mot tai san dugc coi la co tai san quan
trong, cd gia tri 1on doi véi cong ty néu:

- Tai san d6 co6 gia tri 16n hon 5.000
bang Anh va chiém ty 1é trén 10% gia tri tai
san cua cong ty; hodc

- Tai san do6 c6 gia tri 16n hon 100.000

® Stephen M. Bainbridge, Corporate Law, Founda-
tion Press, 2009, tr. 344, 345
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bang Anh’.

Gid tri tai san cta cong ty ¢ day duwoc
hiéu la gia tri tai san rong cta cong ty
duoc xac dinh theo ban bao cdo ké toan
hop 1é (ban bao cao ké toan theo dung
quy dinh phap luat va da duoc gui cho c6
dong/thanh vién cong ty trong thoi gian
gan nhat). Truong hop khong c6 bao cao
ké'toan thi gia tri tai san cua cong ty duoc
xac dinh theo tdng s6 von ma cong ty da
kéu goi cac cd dong/thanh vién gop vao
cong ty®.

Véi quy dinh nay, c6 thé hiéu rang, khi
cong ty xac lap hop dong lién quan dén
nhitng tai san c6 gid tri 1on hodc nhitng
hop dong cd gia tri trong duong vdi gia tri
nhu da néu ¢ trén thi hop dong dé sé duoc
coi la hop dong ¢ gia tri 16n.

Cach tiép can theo mo hinh ludt cong
ty cua Anh c6 mot wu diém rat ndi bat
la c6 tinh kha thi cao boi vi tat ca nhitng
ngudi quan ly cong ty déu dé dang nhan
biét dwgc hop ddng nao 1a hop dong cd
gia tri 1on, cu thé: néu hop dong cb gia tri
trén 100.000 bang thi d6 1a hop dong c6 gia
tri 1on. Treong hop néu hop dong cé gia
tri tir 5000 bang dén 100.000 bang thi budc
nguoi quan ly cong ty phai kiém tra lai ban
bao cdo ké'toan dé xac dinh xem gia tri d6
c6 vuot qua 10% gia tri tai san ctia cong ty

7 Nguyén ban tiéng Anh: Section 191 Meaning of
“Substantial”

(2) An asset is a substantial asset in relation to a
company if its value —

(a) exceeds 10% of the company’s asset value and
is more than 5000, or

(b) exceeds 100,000.

8 Xem khoan 3, 4 Diéu 191 Companies Act of
United Kingdom
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khong? Néu vuot qua 10% gia tri tai san
cua cong ty thi hop déng do la hop dong
c6 gia tri 1on. Khi da la hop dong c6 gia
tri 16n thi nguoi quan ly sé hidu rang, hop
dong d6 budc phai c6 su chap thuén cua
cht s¢ hitu cong ty.

Nghién cttu, so sanh cac quy dinh cua
Hoa Ky va Vuwong quoc Anh d6i véi hop
ddng c6 gia tri 16n, c6 thé thdy mot so
diém sau:

biém chung gitta 2 h¢ thong phap luat
cua 2 qudc gia la:

Thir nhat, phap luat Hoa Ky va phap
luat ctia Vuong quéc Anh déu tiép can hop
dong cé gia tri 16n dua trén viéc xem xét
gia tri cua tai san la d6i twong giao dich
trong quan hé hop dong. Néu tai san do
6 gia tri 16n thi hop dong dé sé phai duoc
xem xét, chap thuén ctia chu s6 hiru cong
ty trwedce khi ky.

Thit hai, hé thong phap luat Hoa Ky va
Anh déu dwa ra 2 diém moc: t6i thiéu va toi
da dé xac dinh mot hgp dong cd gia tri 16n
(Hoa ky dwa ra moc 25% va 75% tong gia tri
tai san, con Anh dwa ra moc 5000 bang Anh
va 100.000 bang Anh). Néu vuot qua murc
to1 da sé la hop dong 6 gia tri 16n va néu 6
dudi murc t61 thiéu thi sé khong phai la hop
dong co gia tri 1on. Treong hop néu o gitia
khoang t6i da va toi thiéu d6 thi sé can ct
vao yéu t6 khac dé€ xac dinh do6 c6 phai la
mot hop dong c6 gia tri 16n hay khong?

biém khac nhau trong cach tiép can
ctia Hoa Ky va Anh ndm & cho:

Mot Ia, Hoa Ky chi dét ra va diéu chinh
doi véi nhing hop dong ban, cho thug,
trao d6i tai san ¢ gid tri 16n, trong khi Anh
diéu chinh d6i véi ca hop dong ban va mua
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nhitng loai tai san do.

Huai Ia, Hoa Ky xdc dinh tai san c6 gia
tri 16n dyaa trén ty 1€ gia tri cua tai san so
Vi tong gid tri tai san cta cong ty, trong
khi Anh dwa ra ngay con sd cu thé d6i véi
tai san (5000 va 100000 bang Anh). Hai
cach tiép can nay déu cé nhiting diém hop
ly nhat dinh. Tuy nhién, nhu da trinh bay
0 trén, c6 1€ cach ti€p can cua Anh c6 gia tri
thyee tién cao hon, gitup cho cdc nha quan
ly cong ty dé dang nhan dién dwoc hop
doéng nao la hop ddng 6 gia tri 1on tir d6
xac dinh hop dong c6 can phai ¢ sy phé
chuan ctuia cht s6 hitu cong ty dé xac lap
hay khong?

3. Kién nghi cho phép luit Viét Nam
vé hgp dong c6 gia tri 16n

3.1. Quy dinh cua Ludt doanh nghiép
ndam 2014 vé hop dong co gid tri I6n

Hién nay, Luat doanh nghiép nam 2014
khong dua ra dinh nghia hay str dung thuat
ngtt “hop dong co gid tri 16n”. Tuy nhién,
can ctt vao diém d khoan 2 Diéu 56, diém
e,g khoan 1 Diéu 75, diém d khoan 2 Biéu
135, diém h khoan 2 biéu 149, diém e,g
khoan 3 Diéu 177 ctia Luat doanh nghiép
nam 2014 c6 thé thay rang cdc nha lam luat
da gian tiép dé cap dén hop dong co gia tri
16n va quy dinh vé co ché thdng qua hodc
quyét dinh d6i véi nhiing hop dong nay.

Tra 1oi cau hoi mot hop dong o gia tri
nhu thé nao sé duoc coi 1a mot hop dong
o gia tri 16n, phap luat Viét Nam tiép can
viéc quy dinh mot hgp dong ¢ gia tri 16n
dua trén ty 1¢é phan tram gia tri cua hop
dong trong so sanh véi tong gia tri tai san
cua doanh nghiép hoac von diéu 1é cta
doanh nghiép, tuy theo titng loai hinh
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cong ty. Theo do, Luat doanh nghiép nam
2014 quy dinh nhu sau:

Thir nhdt, viéc quy dinh mot hop dong
duoc coi la hop dong c6 gia tri 16n hoan
toan dya trén su quyét dinh cua ban than
cong ty. Cong ty sé tw xac dinh ty 1é phan
tram gid tri ctia hgp dong trén tong gia tri
tai san cua cong ty hodc von diéu 1é cua
cong ty va ghi nhan trong diéu 1€ ctia minh.

Thit hai, treong hop néu cong ty khong
xac dinh hgp dong nhu thé nao sé duoc
coi la hop dong c6 gia tri 16n va khong ghi
nhén trong diéu 1é cua minh thi viéc xac
dinh mot hop dong c6 gia tri 16n sé dua
trén ty 1€ gia tri ctia hgp dong da duoc quy
dinh trong Luat doanh nghiép nam 2014.
Ty 1€ nay la khac biét theo titng loai hinh
cong ty, cu thé:

- Béi v6i cong ty TNHH 2 thanh vién
thi mét hop dong vay, cho vay, ban tai san
sé dwoc coi la co gia tri 16n khi gia tri ctia
hop dong d6 1én hon hodc bang 50% tong
gia tri tai san duoc ghi trong bdo cdo tai
chinh tai thoi diém cong bd gan nhat ctua
cong ty?’;

- D61 véi cong ty TNHH mét thanh
vién 1a to chic: mot hop dong ban tai san,
vay, cho vay hoac hop dong khac sé duoc
coi la hop dong c6 gia tri 16n khi hop dong
d6 c6 gia tri bang hodc 16n hon 50% tong
gia tri tai san dwoc ghi trong bdo cdo tai
chinh gan nhat cua cong ty'’;

- B6i véi cdng ty ¢d phan: mot hop
doéng duoc coi 1a hgp dong co gia tri 16n

? Piém d Khoan 2 Diéu 56 Luat doanh nghiép
nam 2014

10 Piém e, g Khoan 1 Diéu 75 Luat doanh nghiép
nam 2014
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néu hop dong do co gia tri bf?mg hoac 16n
hon 35% tong gia tri tai san dwoc ghi trong
bao cdo tai chinh gan nhat cua cong ty';

- D61 véi cong ty hop danh: mot hop
dong dwoc coi 1a hop dong co gia tri 1on
duoc xac dinh dua trén 02 yéu to: (1) ty 1é
phan tram gia tri hgp dong so vdi von diéu
1é ctia cong ty va (2) loai hop dong. Theo
do, véi hop dong vay, cho vay, huy dong
von thi cac hop dong loai nay sé dwoc coi
la hop dong cé gia tri 16n néu no o gia tri
bf?mg hodc 16n hon 50% von diéu 1é cua
cong ty. Trong khi d6, ddi véi hop dong
mua ban tai san thi loai hop dong nay sé
duoc coi 1a hgp dong cé gia tri 16n néu no6
co gia tri béng hodc 16n hon voén diéu 1é
cua cong ty.

Nhin vao cac quy dinh nay c6 thé thay
rang Luat doanh nghiép nadm 2014 con
bdc 10 mot s6 han ché'lién quan dén cac
quy dinh vé hop dong c6 gia tri 16n, cu
thé nhu sau:

VEé loai hop dong: cic diéu luat trén
khong c6 sy thong nhat khi quy dinh vé
loai hgp dong co gia tri 16n can phai diéu
chinh, vi du: Biéu 56 quy dinh vé hop dong
c6 gia tri 1on chi d6i v6i hgp dong vay, cho
vay, ban tai san trong khi Diéu 75, biéu
135, 149 quy dinh hop dong c6 gia tri 1on
doi voi tat ca cac loai hgp dong; biéu 177
lai diéu chinh van dé hop dong co gia tri
16n d6i véi hop dong vay, huy dong von,
cho vay va mua ban tai san.

Qua nghién cttu phép luat cia Hoa Ky
va Anh c6 thé thay rang, vé loai hop dong,
6 2 cach tiép can. Cach th nhat la cac tiép

1'Piem d Khoan 2 Diéu 135, Piém h Khoan 2 Diéu
149 Luat doanh nghiép nam 2014
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can cua Hoa Ky theo hudéng chi diéu chinh
déi véi nhiing hop dong ban, cho thué,
trao ddi tai san nham kiém soét nhitng tai
san sé khong con thudc quyén so hiru hodc
chiém httu ctia cong ty nita. Con theo cach
tiép can cua Anh, hop dong co gia tri 16n
duoc dp dung d6i voi ca hop dong mua va
béan tai san, c6 nghia la ¢t hop dong nao
dat toi gia tri quy dinh nhu vay s€ dwoc coi
la hop dong co gid tri 1on ma khong phu
thudc vao loai hop dong do 1a gi.

Vé gia tri hgp dong: Hién nay, Luat
doanh nghiép nam 2014 tiép can viéc xac
dinh hop dong co gia tri 1on dua trén viéc
quy dinh vé gia tri hop dong dé€ xac dinh
hop dong nao la hgp dong co gid tri 16n.
Luat doanh nghiép nam 2014 chuwa thong
nhat gitra cac diéu luat, cu theé:

Thir nhdt, chua thong nhat vé ty 1é
phan tram gia tri hop dong trén tong gia
trj tai san cua cong ty hodc von diéu 1€ cua
cong ty dé xac dinh d¢6 la hop dong c6 gia
tri 16n. Hién nay c6 3 ty 1é phan tram duoc
ap dung: 35% d6i vi cong ty cd phan; 50%
doéi véi cong ty TNHH va riéng do6i voi
cong ty hop danh la 50% (d6i voi hop dong
vay, cho vay va huy dong von) hoac 100%
(d6i v6i hgp dong mua ban tai san).

Thir hai, hién nay, Luat doanh nghiép
nam 2014 st dung 2 cdn ct: (*) tong gia tri
tai san cong ty va (**) von diéu 1é délam co
s so sanh voi gia tri hop dong dé xac dinh
mot hop dong co gia tri 1on. Pay cing la
mot diém chwa thong nhét trong cach tiép
can cta Luat doanh nghiép.

3. 2. Kién nghi, goi y cho Ludt doanh
nghiép nam 2014

- Kién nghi vé loai hop dong: D¢
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kiém soat tot cac hgp dong co gia tri 16n
nham giam thiéu rti ro phat sinh tir nhitng
hop dong do6, Viét Nam nén tiép can theo
huodng cuia Anh, tic la diéu chinh d6i véi
tat ca cac loai hop dong, ct dat dén gia tri
nhat dinh thi sé coi la hgp dong 6 gid tri
16n va yéu cau can phai c6 sy chap thuan
cua cht s& hiru cong ty. Tat ca cac diéu luat
56, 75, 135, 149, 177 ctia Luat doanh nghiép
nam 2014 can phai dwgc stra d6i va tiép can
theo hudng diéu chinh van dé hop dong co
gia tri 16n doi voi tat ca cac loai hop dong
tt mua ban tai san dén hop dong vay, cho
vay, cho thué... Khong nén gidi han loai
hop dong vi suy cho cung mét hop dong
c6 gia tri 16n thi du 1a hop dong mua ban,
cho thué tai san hay hop ddng vay, cho vay,
hop dong bao lanh... khi xay ra rai ro déu
gay thiét hai cho cong ty ma khong phu
thudc vao loai hinh hop dong.

- Kién nghi vé gia tri hop dong: Phép
luat Anh dwa ra mot cach xac dinh chung
cho hgp dong cé gia tri 16n d6i voi tat ca
cac loai hinh cong ty trén co s6 quy dinh
gia tri cu thé cua tai san la doi tuong cua
giao dich trong hop dong. Pay ciling la
mot cach tiép can rat hop ly va cd gia tri
thure thi cao trong thuec tién hoat dong ctia
doanh nghiép. Thiét nghi, Viét Nam nén
hoc hdi, tiép can theo hudéng quy dinh gia
tri cu thé cua hop déng hodc gia tri tai san
cu thé cta tai san la d6i tuong giao dich
trong hop dong dé kiém soéat déi véi van
dé hop dodng cb gid tri 16n. Viéc xac dinh
gia tri cu thé 1a bao nhiéu phai dva trén
cac tinh toan cu thé thong qua viéc khao
sat gia tri ciia doanh nghiép trén pham vi
toan quoc./.
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