XU HUGNG NHAN DAO VA HUGNG THIEN
TRONG AP DUNG PHAP LUAT HINH SU VIET NAM

TRAN HOUU TRANG"®

Ap dung phdp ludt hinh sy la hoat dong khong chi cé tac dong rat
I6n dén quyén va loi ich hop phdp ciia nguoi pham ti ma con cé tic
dong rdt 16n theo huéng tich cuc hodc tiéu cyc déi véi nguoi pham toi
ciing nhw ddi vdi todan xa hoi. Trong xd hoi phdt trién, ton trong quyén
con nguoi, bao dam tinh nhdan dao va hwong thién trong dp dung phdp
ludt hinh sy dang la xu huéng tiat yéu. Bai viét phdn tich lam ro tinh
nhan dao va hwong thién trong dp dung phdp ludt hinh sy Viét Nam thoi
gian qua, ciing nhw dua ra mot s6 kién nghi nham ting cuong tinh nhan
dao va hwong thién trong dp dung phdp ludt hinh sy ¢ Viét Nam.

Tw khéa: Xu hwong, dp dung phap ludt, phdp ludt hinh sy, nhin dao,
hwong thién.

Applying the criminal law is an activity that has massive impacts
not only on the offenders’ legitimate rights and interests but also
on the offenders themselves as well as the society negatively and
positively. In a developed society, respecting human rights, ensuring
the humanitarianism and inclining to the good in the application of the
criminal law are the inevitable trends. This article, therefore, analyzes
and clarifies the characteristics of being humanitarian and inclined to the
good in the application of Vietnam’s criminal law recently, together with
offers a number of recommendations to enhance the humanitarianism
and good inclinations in the law application.

Keywords: Trends, law application, criminal law, humanitarianism,
good inclinations.

1. Khai niém ap dung phap luat hinh sw

Ap dung phép luat hinh sy 1a hinh
thitc thuee hién phap luat hinh suw (PLHS),
trong d6 nha nudc thong qua cac co quan,
nguoi co6 thdm quyeén tién hanh t6 tung t6
chtrc cho cac chua thé trong quan hé phap
luat hinh sy thwec hién nhitng quy dinh
cta phap luat hodc can ct vao quy dinh
cua phap luat dé'ra cac quyét dinh, ban an
lam phat sinh, thay d6i hodc cham dtt cac
quan hé phap luat hinh sg.®)

! Xem: Truong Dai hoc Luat Ha Noi, Gido trinh Ly
luén Nha nudc va Phap luat, Nxb. Cong an nhan dan,
Ha No6i 2011, tr.186.
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Ap dung phép luat hinh sy la qua
trinh phtrc tap duogc tién hanh qua nhiéu
hoat dong, bao gom dinh tdi danh, quyét
dinh hinh phat, 4p dung &n treo, mién
trach nhiém hinh sw, mién hinh phat,
mién thi hanh hinh phat, 4p dung cc bién
phap tu phap, x6a an tich ....® Qua trinh
ap dung phap luat hinh sy chinh la qua
trinh cac co quan, nguoi ¢d tham quyén
tién hanh c4 biét hoa cac quy pham phap
luat hinh su vao cac truong hop cu thé doi

* Phé Gido su, Tién si, Truong Khoa Luidt — Truong
Dai hoc Mo Ha Noi

2 Vg Khanh Vinh, Ly luén chung vé dinh t6i danh,
Nxb. Khoa hoc xa hoi, Ha N6i 2013, tr.9.
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voi nguoi da thuc hién hanh vi pham t6i
nham ap dung mot ché tai tuong xting voi
nguroi d6 (néu hanh vi c6 du yéu t6 cau
thanh t6i pham va can phai ap dung hinh
phat) hodc ban hanh cac quyét dinh phu
hop theo quy dinh ctia phap luat hinh su.

2. Tinh nhan dao trong chinh sach va
phap luat hinh sy

Chinh sach phap luat hinh s la hoat
dong co can ct khoa hoc, nhdt quan va
hé thong cta co quan nha nwéc c6 tham
quyén nham xay dung co ché& diéu chinh
phap luat hinh sy cé hiéu qua, st dung
van minh cac phwong tién phap luat dé
dat dugc muc dich ctia hinh phat, gép
phan quan trong trong dau tranh phong,
chong t6i pham bao dam an ninh, trat
tw, an toan xa hoi; bao dam quyén con
ngwoi.) Chinh sach phdp luat hinh su la
mot trong cac yéu td quan trong tac dong
dén xu hwdng ap dung phap luat hinh su.

Chinh sdch nhan dao va hudng thién
thé hién rdo nhat trong Nghi quyét cua
Quoc hoi vé viéce thi hanh Bo luat hinh su.
Nghi quyét s6 32/1999/NQ-QH10 ngay 21
thang 12 ndm 1999 vé viéc thi hanh BJ luat
hinh sy (BLHS) ndm 1999 quy dinh: “Cdc
diéu ludt quy dinh mgt t9i pham moi, mgt hinh
phat moi, mgt hinh phat nang hon, mgt tinh
tiét tang nang moi hodc han ché pham vi dp
dung dn treo, mién trich nhigm hinh sy, mién
hinh phat, giam hinh phat, xod dn tich va cic
quy dinh khac khong co loi cho nguoi pham
t01, thi khong dp dung doi véi nhitng hanh vi
pham tgi xdy ra trieée 0 gio 00 ngay 01 thdng
7 nim 2000 ...”. Day la mot quy dinh bao
dam tuan tht nguyén tac: “Nullum crimen,
nulla poena sine praevia lege poenali” (Khong

! Xem thém: V6 Khénh Vinh, Chinh sach phap luat:
Khéi niém va cac dau hiéu, Tap chi Nhan lwc Khoa
hoc Xa hoi, s6 11 (30)/2015, tr.6, 7.
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co ti khi khong cé ludt). Nguoc lai, d6i voi
“Cac diéu ludt xod bo mgt hinh phat, mot tinh
tiet tang nang; quy dinh hinh phat nhe hon,
tinh tiét giam nhe maoi hodc mo rong pham vi
dp dung dn treo, mién trach nhiém hinh s,
mién hinh phat, gidm hinh phat, xod dn tich
va cic quy dinh khic ¢ lgi cho nguwoi pham
toi thi dwegc dp dung doi véi ca nhitng hanh
vi pham t0i xay ra trieoe 0 gio 00 ngay 01
thang 7 nam 2000 ...”. Nhu vay, mac du
BLHS khong c6 hiéu luc hoi t6, nhung
voi chinh sach nhan dao, hwdng thién,
cho phép ap dung nhitng quy dinh lam
loi cho bi can, bi cdo, nhitng nguoi dugc
coi 1a yéu thé trong cac quan hé phap luat
hinh su. Ciing tuan theo nguyén tac nay,
Nghi quyét s6 32/1999/NQ-QH10 ciing
nhan manh, khéng ap dung hinh phat te
hinh khi xét xt*t ngroi pham nhiing tdi ma
BLHS nay da bo hinh phat t& hinh, d6i
voi phu nit ¢6 thai, phu nit dang nudi con
dudi 36 thang tuoi khi pham toi hodc khi
xét xtr.... Twong tw, ngwroi chua thanh nién
cting dwoc huong chinh sach hinh sy dac
biét: Khong xt ly vé hinh sy d6i vdi nguoi
chua thanh nién tir da 14 tudi dén dwdi
16 tudi vé tdi pham c6 mirc cao nhat cua
khung hinh phat dén bay nam tu....®

Nghi quyét s6 41/2017/QH14 vé viéc
thi hanh BLHS na&m 2015, stta d6i ndm
2017 quy dinh “xéa bo mot toi pham, mot
hinh phat, mot tinh tiét tang nang; quy dinh
hinh phat nhe hon, tinh tiét giam nhe moi;
mién trdch nhiém hinh sw, mién hinh phat,
giam hinh phat, xéa dn tich... thi dwoc dp
dung doi voi ca nhitng hanh vi pham tji xay
ra trweoc 0 gio 00 phit ngay 01 thang 01 ndam
2018 ...”.Quy dinh nay cling twong te nhw
quy dinh trong Nghi quyét s6 32/1999/

2 Nghi quyét sd 32/1999/NQ-QH10 ngay 21 thang 12
nam 1999 ciia Qudc hoi vé viéce thi hanh Bo luat hinh
sw 1999.
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NQ-QH10 cho thdy tinh nhat quan trong
chinh sach nhan dao, huwdng thién trong
PLHS cta Viét Nam d6i v6i nguoi pham
toi. Nghi quyét so 41/2017/QH14 cing
khong cho phép ap dung cac quy dinh bat
loi cho nguwoi pham t6i d6i v6i cac hanh vi
duoc thuec hién trude 0 gio 00 phut ngay
01 thang 01 ndm 2018 ma sau thoi diém d6
moi bi phat hién, dang bi diéu tra, truy to,
xét xtt hodc d6i voi nguoi dang dwgc xét
giam thoi han chdp hanh hinh phat, xéa
an tich.®

Ngoai nhitng Nghi quyét cua Qudc
hoi néi trén, trong cac van ban huwdéng dan
ctia Toa an nhan dan (TAND) tdi cao hoac
cac Thong tuw lién nganh ciing thé hién
rat rd xu huwéng nhan dao, hudéng thién
cua PLHS. Vi dy, Nghi quyét s& 01/2000/
NQ-HDTP ngay 04 thang 8 ndm 2000 cta
Hoi dong tham phan TAND t6i cao da
huéng dan rat cu thé: “...chi dwoc xét xir
mot nguoi chudn bi pham mot t9i nao dé khi
c6 diy dii cin cie chitng minh rang tgi pham
ma ho chudn bi thiwe hién la t0i pham do c6'y
va la toi pham rat nghiém trong hodc t9i pham
ddc biét nghiém trong. Trong truwong hop qua
nghién ciru ho so néu thay cé diy du can cir
chitng minh rang ho chudn bj thyc hign mot
t6i pham, nhwng chwa cé di cin cir dé’ xdc
dinh dwoc tgi pham ma ho dinh thwc hién la
ti it nghiém trong, t0i nghiém trong, t0i rat
nghiém trong hodc tgi dic bi¢t nghiém trong,
thi ... tuyén bd bi cdo khong phai chiu trich
nhiém hinh sw vé hanh vi chudn bi t6i pham
ma ho da bi truy t6.” Huéng dan nay cho
thay, khi khong thé xac dinh chinh xac toi
pham ma mot nguwoi dinh thiec hién 1a loai
t6i nao thi bat budc phai ap dung nguyén

' Nghi quyét s6 41/2017/QH14 ngay 20 thang 6 nam
2017 ctia Qudc hoi vé viéc thi hanh BLHS s6 100/2015/
QH13 da dwgc stra d6i, bd sung mdt s6 diéu theo
Luat s6 101/2015/QH13.
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tac suy doan vo toi d€ lam 1oi cho bi can, bi
cao. Twong ty nhw vay, “Trong trieong hop
khong xdc dinh dwoc toi pham ma ho thyc hién
khong dat thudc khodn ting ning cu thé nao
cua diéu ludt twong 1rng quy dinh vé t6i pham
do, thi ap dung khoan nhe nhdt cua diéu ludt
twong ttng d6”.® Nhitng quy dinh trén da
thé hién rat rd chinh sach nhat quan cua
PLHS Viét Nam ludn thé hién tinh nhan
dao, hudng thién, luon danh nhtng loi
thé nhat dinh cho bi can, bi co trong qua
trinh t6 tung. Cong van sd 04/TANDTC-PC
ngay 09 thang 01 nam 2018 caa TAND
t0i cao cling chi rd: Khi ap dung cac quy
dinh ctia BLHS, “Néu 6 lpi cho nguoi pham
toi thi dwgc dp dung d6i véi ca nhitng hanh
vi pham t6i xday ra truwéc 0 gio 00 phiit ngay
01/01/2018 dé gidi quyét”.®

Xu huwdng nhan dao, hudng thién
cting thé hién trong nhiéu quy dinh ctia
phap luat hinh sy, co s& phap ly cta ap
dung phap luat hinh sw.® Khi méi thanh
lap nha nuwdc Viét Nam Dan chu Cong
hoa, cac van ban PLHS ltc bdy gio c6 xu
huéng xt Iy nghiém khac hanh vi pham
t9i. Vi dy, Sac 1énh s8 6 ngay 15 thang 01
nam 1946 quy dinh hanh vi cta nhitng
nguwdi pham tdi trom cap, hay hoai day
dién thoai va dién tin bi x&t phat “Tuwr
1 nam dén 10 nam va cé thé bi xiv tr”.®
BLHS nam 1985 ti€p tuc coi cong trinh
thong tin lién lac la cong trinh, phuong

2 Nghi quyét s6 01/2000/NQ-HDTP ngay 04 thang 8
ndm 2000 cua Hoi dong thdm phan TAND Téi cao
huéng dan 4p dung mot s§ quy dinh trong phan
chung ctia BLHS nam 1999.

% Cong vin s6 04/TANDTC-PC ngay 09 thang 01 nam
2018 cuia Toa an nhan dan tdi cao vé viéc ap dung
BLHS nam 2015 va Nghi quyét s& 41 ctia Qudc hoi.

4 Xem: Truong Dai hoc Luat Ha N¢i, Gido trinh Luét hinh
su Viét Nam, tap 1, Nxb Cong an nhan dan, Ha N6i 2010,
tr. 219.

5 Diéu II, Sic 1énh s6 06 ngay 15 thang 01 nim 1946 cia
Chii tich Ho Chi Minh.
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tién quan trong vé an ninh qudc gia, do
dé hinh phat cho hanh vi phd huy cong
trinh, phwong tién thong tin lién lac la
hinh phat tu tit ba ndm dén hai muoi
ndam, chung than hoac t& hinh.” BLHS
nam 1999 tié€p tuc quy dinh hanh vi pha
huy cong trinh hodc phuong tién thong
tin —lién lac ciing bi xt phat tir 3 nam dén
20 nam, tu chung than hodc ti hinh. Bén
BLHS nam 2015, stra d6i nam 2017 (Sau
day goi la BLHS nam 2015) thi hinh phat
t& hinh dwoc x6a bo, khong ap dung cho
hanh vi pham t6i thu¢c loai nay nita.®
Nhu vay co6 thé thdy, lich st lap phap
sau gan 70 nam, hinh phat t& hinh da
duoc loai bo khoi hanh vi pham t6i pha
hty cong trinh, phwong tién thong tin —
lién lac. Biéu nay phan nao cho thady xu
hudéng nhan dao, huwdng thién, ton trong
quyén duwoc sdong, mot trong nhitng
quyén co ban ctia con nguoi trong PLHS
Viét Nam. Day chi la mét vi du dién
hinh trong tong so 8 t¢i danh quy dinh
tai 7 diéu luat da duwoc BLHS nam 2015
loai bo hinh phat t& hinh, gom: Téi cudép
tai san (Diéu 168); Toi san xuat, budn
ban hang gia la lwong thuc, thuc pham,
phu gia thuc pham (Diéu 193); T¢i tang
trit trai phép chat ma tay (Diéu 249); Toi
chiém doat chat ma tay (biéu 252); Toi
pha huy cdng trinh, co so, phuwong tién
quan trong vé an ninh quéc gia (Diéu
303); Toi chong ménh lénh (Diéu 394);
Toi dau hang dich (Didu 399).® BLHS
nam 1985, ¢6 29 diéu luat trong tong sd
195 diéu luat quy dinh vé cac t¢i pham
c6 quy dinh hinh phat t& hinh (chiém

! Diéu 94 BLHS ndm 1985.

2 Piéu 303 BLHS nam 2015.

3 Nguyén Ngoc Anh (Chu bién), Tai liéu tap huan
chuyén sau BLHS nam 2015, stta d6i bd sung nam
2017, Nha xuat ban Thanh nién, 2017, tr. 47, 48.
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14,87%).® Sau bon lan stra d6i, b6 sung
BLHS ndam 1985 (lan thit nhat ngay 28
thang 12 nam 1989, lan th hai ngay 12
thang 8 nam 1991, lan th& ba ngay 22
thang 12 nam 1992 va lan th 4 ngay 10
thang 5 nam 1997) s6 diéu luat cé hinh
phat t& hinh da tang 1én 44 diéu.® Co thé
thay, giai doan 1985 dén 1997, xu hudng
lap phép hinh su c6 phan nghiém khic
vOi viéc ngay cang mo rong hinh phat t
hinh 4p dung cho cac hanh vi pham t0i,
nhat 1a cac toi pham vé ma tuy. BLHS
nam 1999 da tao budc chuyén bién tir
xu hudng tritng tri nghiém khac chuyén
sang mot giai doan thyec hién chinh sach
nhan dao va hudng thién béng viéc loai
bo hinh phat ti hinh & nhiéu diéu luat.
BLHS nam 1999 chi con 29 trong tong sd
263 diéu trong BLHS cé quy dinh hinh
phat t&t hinh (chiém ty 1é 11,02%). Nhuw
vay, xét vé so lugng thi s6 diéu luat co
hinh phat t& hinh caa BLHS ndm 1999
bang véi s6 diéu luat cé hinh phat tt
hinh trong BLHS nam 1985 chua stta d6i,
nhung lai chi chiém mot ty 1€ it hon rat
nhiéu (11,02% so vdi 14,78%). Tiép theo
xu hwéng nay, Luat stra d6i, bd sung
mot s6 diéu cua BLHS ndam 1999 ngay
21/12/2009 tiép tuc loai bd hinh phat twr
hinh ¢ 7 diéu ntra, chi con 22 diéu c6 hinh
phat t& hinh. BLHS nam 2015, stra doi
nam 2017 chi con gitt hinh phat t hinh
trong 18 diéu luat trong tong sd 314 diéu
quy dinh vé cac toi pham (chiém 5,73%).

* Trinh Qudc Toan, Hinh phat t& hinh trong Luat
hinh su Viét Nam — Mét s6 kién nghi hoan thién,
Tap chi Dan cha va phép luét online, ngudn: http://
tcdcpl.moj.gov.vn/qt/tintuc/Pages/xay-dung-phap-
luat.aspx?ItemID=29.

> Thanh Binh, Thu hep ap dung hinh phat tt hinh,
hinh phat ti, mé rong ap dung hinh phat khong
giam gitt. Cong thong tin B0 Tw phdp, nguon:
http://moj.gov.vn/qt/tintuc/Pages/thong-tin-khac.
aspx?ItemID=2276.
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Nhitng stra d5i nay cho thdy mot nd luc
rat 16n trong chinh sach PLHS Viét Nam
theo xu huéng nhan dao, nhan van va
hudng thién, giam tdi da cac t6i pham c6
muc phat tit hinh, bao dam tinh mang,
quyéen duwgc séng ctia mdi ca nhan trong
xa hoi.

Cung voi viéc bo hinh phat t&t hinh
¢ nhiéu t6i danh, BLHS nam 2015 ciing
md rong pham vi déi tuwong khong ap
dung hinh phat t&t hinh: khong ap dung
hinh phat t& hinh khi xét xt so tham hoac
phtic thdm véi nguoi da 75 tudi trd 1én
khi pham toi hodc khi xét xt. DP6i voi
nhitng t0i danh ma BLHS nam 2015 da bo
hinh phat t& hinh thi khong 4p dung hinh
phat nay ddi véi nguoi du 75 tudi trd lén
khi pham t6i hodc khi xét xt. Treong hop
da tuyén hinh phat t¢ hinh nhung chuwa
thi hanh thi khong thi hanh va Chanh an
TAND t6i cao d€ ra quyét dinh chuyén
hinh phat t& hinh sang tu chung than.®
BLHS nam 2015 cting m¢ rong pham vi
doi tuwong khong bi thi hanh hinh phat
t& hinh thém 02 treong hop so véi BLHS
nam 1999 la nguoi bi két 4n la nguoi tw
du 75 tudi tro 1én va nguoi bi két an ti
hinh vé tdi tham 6 tai san, toi nhan hoi 10
ma sau khi bi két an da cha dong nop lai
it nhdt ba phan tw tai san tham 6, nhan
héi 16 va hop tac tich cuc véi co quan
chitc nang trong viéc phat hién, diéu tra,
xt ly toi pham hoac lap cong 1on. Nhitng
treong hop nay, hinh phat t& hinh chuyén
thanh hinh phat chung than.

Mot quy dinh nta ciing thé hién rd
chinh sach nhan dao, hudng thién trong
PLHS 1a quy dinh vé trach nhiém hinh

' Nghi quyét s6 41/2017/QH14 ngay 20 thang 6 nam
2017 vé viéc thi hanh Bo luat hinh suw s6 100/2015/
QH13 da dwgc stra d6i, bd sung mdt s6 diéu theo
Luét s8 12/2017/QH14.
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st (TNHS) ctia nguoi chua thanh nién
(CTN) pham t0i ma trudc hét 1a do tudi
chiu TNHS. Mdt trong nhitng nguyén tac
co ban dwgc ghi nhan trong Luat tré em s
102/2016/QH13 la “Bdo dam lgi ich tot nhadt
cua tré em trong cdc quyét dinh lién quan dén
tré em”.” BLHS nam 2015 cling bd sung
nguyén tac quan trong “...bdo ddm loi ich tot
nhat ciia nguoi duwdi 18 tudi va chit yéu nham
muc dich gido duc, givip do ho siea chiva sai ldm,
phat trién lanh manh, tré thanh cong dan cé ich
cho xd hoi”®. Trén tinh than d6, BLHS nam
2015 da stra d6i cac quy dinh lién quan dén
tré em, nguoi CTN theo hudng rat nhan
dao va hudng thién. Theo Diéu 12 BLHS
nam 1999 thi ngwoi tir du 14 tudi dén dwdi
16 tudi phai chiu TNHS vé t6i pham rat
nghiém trong do cd y va t0i pham déac biét
nghiém trong ¢ bat ky tdi danh nao trong
BLHS. Tuy nhién, theo quy dinh cia BLHS
nam 2015 thi nguoi tir da 14 tudi dén dudi
16 tudi chi phai chiu TNHS vé t6i pham rat
nghiém trong, t6i pham dac biét nghiém
trong thudc 28 tdi danh quy dinh cu thé
tai Diéu 12 khoan 2 BLHS nam 2015. Véi
quy dinh nay thi pham vi chiu TNHS cuta
nguoi tie da 14 tudi dén dudi 16 tudi da
duoc thu hep dang ké. Nguoi tir du 14 tudi
dén duwdi 16 tudi chi chiu TNHS rat han
ché vé mot so toi rat ddc thu, nhw Toi giét
nguoi (Diéu 123), Tdi ¢6 y gay thuong tich
hodc gay ton hai cho stic khoe ctia nguoi
khac (Diéu 134), Toi hiép dam (Diéu 141),
T6i hiép dam nguoi dudi 16 tudi... Day la
nhitng loai tdi pham ma rat dé nhan biét
tinh chdt, mic d¢ nguy hiém cua hanh vi
pham tdi va nhitng loai toi pham nay cling
xam hai dén nhiing khach thé rat quan
trong can duoc bao vé dac biét.

2 Khoan 3 Diéu 5 Luat tré em nam 2016.
3 Khoan 1 biéu 91 BLHS 2015, stra d6i, bd sung nam
2017.

S0 06 - 2018



TRAN HUU TRANG

Véi chinh sach nhan dao, nhan van va
hudng thién ap dung t6i da cho nguoi dudi
18 tudi pham t0i, BLHS nam 2015 cling bd
sung nguyén tac quan trong “Toa dn chi dp
dung hinh phat tii c6 thoi han doi véi ngueoi duedi
18 tudi pham t6i khi xét thidy cic hinh phat va
bién phdp gido duc khac khong co tic dung rin
de, phong ngiea” M C6 thé thay day la mot quy
dinh tién bd vuot bac so voi cac quy dinh
ctia BLHS ndm 1999 tro vé truede. Quy dinh
nay cho thay chinh sach rd rang ctia PLHS
Viét Nam la chi 4p dung hinh phat tu nhwe
1a bién phap cudi cung khi ¢ day du can ct
cho ring cac bién phap khac khong phat huy
dugc tac dung. Day la nguyén tac rat quan
trong dinh hwdéng cho hoat dong ap dung
phap luat ctia Hoi dong xét xi, dong thoi
bao dam tot nhat 1oi ich cho nguoi pham tdi
dudi 18 tudi, gitup ho co hoi tdi da khong bi
tach khoi gia dinh va cong dong, giup ho co
nhiéu hon co hdi nhan duoc su giap do chan
tinh, quy bau cta gia dinh, cong dong va xa
héi d& ho sém nhan ra 16i [Am, sém trd thanh
nguoi cd ich cho xa hoi.

BLHS nam 2015 bén canh viéc stra doi
bién phap khién trach (bBiéu 93), cling dong
thoi quy dinh thém hai bién phap hoan
toan moi la bién phap hoa giai tai cOong
dong (Diéu 94) va bién phap gido duc tai xa,
phuong, thi tran (Diéu 95). Vi viéc stra doi,
b6 sung cac quy dinh nay, toa an sé c6 nhiéu
Iia chon hon céc bién phap xtt ly phu hop
trong truong hop mién TNHS cho nguoi
dudi 18 tudi pham t6i. Biéu nay dong nghia
v6i viec mo rong co hoi ap dung ché dinh
mién TNHS cho nguoi dudi 18 tusi pham
tdi ma van bao dam hiéu qua ctia cac bién
phap ché tai, bao dam tinh gido duc, ran de,
phong ngtra.

! Khoan 6 Biéu 91 BLHS nam 2015, stra d6i, bd sung
nam 2017.
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Mot ché dinh hoan toan méi dwgc bd
sung vao BLHS thé hién rat rd xu hudng
nhan dao, nhan van, hudng thién la quy
dinh vé viéc tha tu tredc thoi han c6 diéu
kién. Véi quy dinh nay, lan dau tién,
PLHS m¢ thém co hoi cho nhitng nguoi
bi x¢ phat tu dwgc sém tro vé véi cong
dong, véi xa hoi sém hon so véi mire hinh
phat da tuyén. Ngoai ch€ dinh giam mtc
hinh phat da tuyén tuong tu quy dinh
trong BLHS nam 1999; gidam thoi han
chdp hanh hinh phat trong treong hop
ddc biét thi quy dinh tha tu trede thoi han
c6 diéu kién 1a quy dinh thé hién rd nét
hon chinh sach nhan dao, hudéng thién
cua PLHS. Mac du diéu luat quy dinh
kha nhiéu diéu kién dé dwgc huong ché
dinh nay, tuy nhién, cac diéu kién déu kha
hop ly va nhin chung khong khé d€ dat
duwoc. Do vay, pham vi dugc hwdng cac
ché€ dinh nay la rat rong rai. Diéu dé dong
nghia v4i viéc sé c6 mot s6 luong 16n cac
pham nhén sé duoc hudng ché dinh rat
nhan dao, nhan van va mang tinh hudng
thién nay dé€ sém duoc tro vé véi gia dinh,
tai hoa nhap cong dong. Diéu nay ciing
c6 nghia la pham nhan sé phai tich cyc
cai tao tot hon va can phai co y thtic trach
nhiém cao hon trong viéc khic phuc céac
hau qua do hanh vi pham t0i gay ra.

3. Xu huwéng nhin dao va hudng
thién trong ap dung phap luat hinh sy

Thue tién ap dung PLHS thoi gian
qua cho thay, méc dut van khé coi trong
tinh tring tri trong thuc tién 4p dung
PLHS, tuy nhién, nhitng hinh phat da
tuyén cho thay xu hudéng nhan dao, nhan
van va hudng thién da thé hién rat ro.
C6 thé minh ching bang s& liéu ap dung
PLHS vé hinh phat chinh tai dia ban tinh
Quang Ninh giai doan 2013-2017:

o n? P
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Cac ché tai ap dung
Nam | S6 bi | Canh cdo | Phattién | Cai tao An treo Tu c6 thoi han Tu chung Tt hinh
cao khong GG than
2013 |2896 |8(0,28%) |4(0,14% |11(0,38%) |564(19,47%) |2185(7545%) |64(2,21%) 60(2,07%)
2014|2650 |5(0,19%) |10(0,38%) | 14(0,53%) |420(15,85%) |2124(80,15%) |33(1,25%) 44(1,66)
2015 | 1958 |14(0,72%) | 16(0,82%) |23(1,17%) |358(18,28%) |1512(77,22%) |22(1,12%) 13(0,66%)
2016 |2089 |2(0,09%) |18(0,86%) |21(1,01%) |348(16,66%) |1671(79,99%) |22(1,05%) 7(0,34%)
2017 2211 |0(0%)  |8(0,36%) |22(0,99%) |465(21,03%) |1674(74,49%) |27(1,22%) 15(0,68%)
Tong | 11804 | 29(0,25%) | 56(0,47%) | 91(0,77%) |2155(18,26%) |9166(77,65%) | 168(1,42%0 | 139(1,18%)

SO liéu trén cho thdy, trong giai doan
2013-2017, hinh phat tt hinh ap dung di
vdi nguoi pham t0i da c6 xu hudng giam
dang ké&. Ttr chd 4p dung cho 60 nguoi
pham t6i nam 2013 thi dén nam 2017 chi ap
dung cho 15 ngwoi, dac biét nam 2016 chi
ap dung cho 7 nguoi pham t6i. Nam 2013,
hinh phat nay chiém ty 1€ 2,07% trong tong
sO nguoi pham toi, thi dén nam 2017 chi
chiém 0,68%, tham chi nam 2016 hinh phat
nay chi chiém 0,34% trong tong sO nguoi
pham tdi. DBiéu nay la minh ching ro rét
nhét cho xu hudéng nhan dao va hudng
thién khi van danh co hoi séng cho nguoi
pham t0i, bao dam mot trong cac quyén rat
co ban ctia con nguoi la quyén duoc song.

Xu hudng nhan dao va hudng thién
cling duoc thé hién kha rd trong viéc 4p dung
hinh phat tt1 chung than. Theo d6, nam 2013,
sO lwong nguoi bi xt phat tu chung than 1a
64 nguoi chiém ty 1€ 2,21%. Nhitng nam sau
do, s6 lwong da giam dang ké va ty 1é cta
loai hinh phat nay trong tong s6 nguoi pham
toi cling c6 xu hudng giam. Nam 2014 chi
c6 33 nguoi bi xtt phat tu chung than, giam
gan 50% so voi nam 2013 va chi chiém 1,25%
tong sO nguoi pham tdi. Cac nam 2015, 2016
mdi ndm chi ¢ 22 ngueoi pham toi bi xt phat
tu chung than va dén nam 2017, s6 lugng

! Nguyén Thanh Chung, Ap dung hinh phat tu cé
thoi han theo phap luat hinh sy Viét Nam ttr thuc
tién tinh Quang Ninh, Ludn van thac sy luat hoc, Hoc
vién Khoa hoc Xa hoi, 2018, trang 41.
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Nguon: Thong ké ciia TAND tinh Quang Ninh™
nguoi pham tdi bi xtt phat tu chung than co6
tang, nhung khong dang ké, la 27 nguoi va
chiém ty 1€ 1,22% trong tong s6 nguoi pham
t0i. SO liéu nay cling cho thay xu hudéng nhan
dao, nhan van thé hién kha ro khi s6 nguoi
pham tdi chung than bi xt phat ngay cang
it, d€ 1am tang co hoi cho ngwoi pham tdi bi
xtt hinh phat tt c6 thoi han, véi co hoi giam
an dé cd thé som tro vé voi gia dinh, tai hoa
nhap xa hoi.

Trong khi cac hinh phat nang nhu
chung than va t hinh c6 xu hudng it dwoc
ap dung hon thi cac hinh phat nhe nhw phat
tién, cai tao khong giam gitt va phat tu cho
hwdéng an treo lai ngay cang duoc cdc toa
an ap dung nhiéu hon. Hinh phat tién ndm
2013 chi duoc dp dung cho 4 nguoi pham
t01 (chiém ty 1€ 0,14%) thi dén nam 2017 da
tang gap doi la 8 nguoi, ddc biét nam 2016
6 t61 18 nguoi duoc ap dung hinh phat tién,
chiém 0,86% sd nguoi pham toi. Hinh phat
cai tao khong giam gitt chi ap dung cho 11
nguoi nam 2013 (chiém ty 1€ 0,38%) thi nam
2017 da ap dung cho 22 nguoi, chiém ty 1é
0,99% trong tong s6 nguoi pham tdi. Dac
biét, an treo, mot bién phap mién chap hanh
hinh phat tu ¢6 thoi han, mot ché dinh thé
hién rat rd xu huéng nhan dao, nhan van,
huodng thién ctia phap luat hinh sy thi tuy
o su giam vé sO luong qua cac nam, nhung
ty 18 trong tdng s6 ngudi pham tdi van 6 xu
huong tang nhe, tir 19,47% nam 2013 tang
1én 21,03% nam 2017.
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Cé thé€ thdy, xu hudng tang cuong
ap dung an treo la mot xu huwdng tich cyc
trong 4p dung PLHS ¢ Viét Nam trong
nhitng nam gan day. C6 thé minh ching
béng s8 liéu thdng ké 4p dung 4n treo ctia
TAND ctia cac tinh khu vec Mién Trung va
Tay Nguyén giai doan 2007-2016 sau day:

Bang tong hop s6 liéu bi cdo dugc
hudng an treo caa TAND hai cidp thudc
khu viee Mién Trung va Tay Nguyén giai
doan 2007 - 2016

TT Pia Tong S6 duge | Ty 1é
phuong | s6bi | hwongan %
cao treo

1 |QuangBinh | 6.433 1.180 18,34
2 |Quang Tri 6.954 1.871 26,90
3 |TT-Hué& 9.933 1.676 16,87
4 |baNang 16.840 2.878 17,09
5 |Quang Nam| 17.794 4513 25,36
6 |Quang Ngai| 5.613 1.199 21,36
7 | Binh Dinh 15.770 2.392 15,16
8 |Phu Yén 12.325 2.330 18,90
9 |Khanh Hoa | 16.977 3.002 17,68
10 |bak Lak 33.380 5.433 16,27
11 |Kon Tum 3.345 998 29,83
12 | Gia Lai 24.841 5.263 21,18

Téng cong 170.205 32.735 19,23

(Nguén: S¢" liéu tong hop tiv thong ké ciia
TAND khu vwc Mién Trung va Tay Nguyén)®

Theo bang trén cho thdy, ty 1é binh
quan duoc hwedng an treo ctia 12 tinh, thanh

khu viee Mién Trung, Tay Nguyén la 19,23%.
Ty 1é nay cao hon so vdi ty 1& duoc huong
an treo trong tong s6 tdi pham cta tinh
Quang Ninh la 18,26%. Dac biét la mot sd
dia phurong, nhw Kon Tum c6 ty 1€ s6 nguoi
dugc huong an treo la 29,83%. Tinh Quang
Tri c6 s6 nguoi duoc hudng an treo trong
tong sO nguoi pham t4i la 26,90%. Tinh tiép
theo la Quang Nam c¢ ty 1é s6 nguoi duoc
hudng an treo la 25,36%, sau do6 la dén
Quang Ngai voi ty 1€ 21,36% s0 nguoi duoc
hudng an treo trong tong s6 nguoi pham
toi. Pay 1a mot ty 1é kha 16n, cho thay mot
xu huwdng nhan dao, nhan van va hudng
thién thé hién rat rd rang trong dp dung
phap luat hinh sy, khi toa an da tang cuong
&p dung bién phap mién chap hanh hinh
phat ti c6 diéu kién (an treo), d€ giup nguoi
pham tdi khong bi cach ly khoi gia dinh va
xa hoi; gitp ho cd thé tu cai tao tro thanh
nguoi cd ich ngay trong moi truong gia
dinh va xa hoi.

Mot xu huwéng cling rat dé nhan ra
trong ap dung phap luat d6i véi nguoi
chuwa thanh nién pham t6i ¢ Viét Nam
thoi gian qua la tinh nhan dao va hudng
thién. C6 thé lay dia ban thu d6 Ha No6i
lam minh ching.

Théng ké ché tai 4p dung cho nguwoi chwa thanh nién pham toi
tai thanh ph6 Ha Noéi

NAm Mién |Dua vao truong| Canh Phat ;zir:agoiflrd\tggi Tu c6 thoi Téng

TNHS, HP| gido dudng cao tién treo han
2012 - - 6(0,87%) | 6(0,87%) | 254(36,7%) 426(61,6%) |692
2013 _ ; 1(0,32%) | 1(0,32%) | 97(31,49%) 209(67,86%) | 308
2014 _ ; ; ~ [136(31,78%) 292(68,22%) | 428
2015 1(0,66%) [2(1,32%) - 1(0,66%) | 55(36,42%) 92(60,93%) |151
2016 1(0,57%) |1(0,57%) - - 74(42,53%) 98(56,32%) |174
2017 - - 10,87%) | - |49(42,61%) 65(56,52%) |115
6 thang dau | 1(1,82%) - - ~ [25(45,45%) 29(52,73%) |55
nam 2018

! Nguyén Van Buong, Ché dinh an treo theo phép
luat hinh sy Viét Nam tir thue tién mién Trung va
Tay nguyén, Luan an Tién sy luat, Hoc vién Khoa hoc
xa hoi, nam 2017, trang 160.
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(Nguon: So'liéu thong ké ctia Toa dn nhan din thanh phd'Ha N§i)

Bang thong ké cho thay, xu huéng
ap dung PLHS d6i vdi nguoi CTN pham
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toi trén dia ban thanh phé Ha Noi c6 xu
hudéng giam va giam rat manh. Nam
2012 trén dia ban thanh ph6é Ha Noi c6
dén 692 ngroi pham toi, nhung dén nam
2017 chi c6 115 nguoi CTN pham toi.
Nhu vay, so véi nam 2012 thi ndm 2017
s0 lwgng nguoi chwa thanh nién pham
t6i chi bang 16,6%. Nhin vao bang thong
ké sO liéu vé toi pham CTN trong sudt 5
nam va 6 thang dau nam 2018 cho thay
mot trién vong rat tich cuc trong viéc ap
dung PLHS d6i v6i nguoi CTN pham toi
trén dia ban thanh ph6 Ha Noi trong sudt
thoi ki 2012-2018.

Bang thong ké trén cling cho thay
xu hudng nhan dao, nhan van va hudng
thién cling duoc thé hién khé ro. Ty 1€ s6
nguoi bi 4p dung hinh phat tti c6 thoi han
tuy van con chiém ty 1é cao trong tong sd
nguoi pham t0i, nhung da c6 xu hudng
giam tir 61,6% nam 2012 xudng con
56,52%.

Xu hudng nhan dao va hudng thién
cting duoc thé hién kha ro khi nghién
cttu s0 liéu vé hinh phat cai tao khong
giam gitt va an treo ap dung d6i véi
nguoi CTN pham t0i trén dia ban thanh
phd Ha No¢i. Theo d6, giai doan 2012-
2017 va 6 thang dau nam 2018, s6 luwong
ngroi CTN pham t6i 6 Ha Noi duoc ap
dung hinh phat cai tao khong giam git
va an treo co xu hwdng tang: Ttr 36,7%
nam 2012 da tang lén 45,45% trong tong
s6 nguwoi CTN pham tdi 6 thang dau nam
2018. Médc du sd liéu tang nay chwa nhiéu
nhung da thé hién mot xu hwdng kha rod
nét thé hién tinh nhan dao, nhan van va
hwéng thién, dong thoi thé hién rd chinh
sach cta Dang va Nha nudc Viét Nam
trong bao ve¢, bao dam moi treong xa hoi
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tot nhat cho viéc gido duc, cai tao nguoi
CTN pham t6i. Mdc du thoi gian qua,
van c6 nhitng vu dn do ngudi CTN thuyec
hién rat nghiém trong va ddc biét nghiém
trong, tuy nhién, dé chi la hién tuwong ca
biét, con phan 16n nguoi CTN pham toi
van xudt phét tir tam ly bong bot, thiéu
suy nghi, thich thé hién ban than. Do d¢,
viéc 4p dung triét nguyén tac xtt phat tu
chi la bién phap cudi cung la rat can thiét,
bao dam cho nguwoi CTN pham t6i khong
bi tach biét khoi xa hoi; bao dam cho ho
van thuong xuyén nhan duogc s quan
tam cham sdc, day bao cua cha me, thay
cO gido, chinh quyén, doan thé dé ho cé
co hoi khac phuc khuyét diém, stta chita
16i TAm, sém tré thanh nguoi tot, ¢ ich
cho gia dinh va xa hoi.

4. Kién nghi hoan thién PLHS dé
bao dam xu hwéng nhan dao va huéng
thién trong ap dung PLHS

Qua nhing phan tich trén, c6 thé thay
xu huong nhan dao, huwdng thién da thée
hién rét rd nét trong 4p dung PLHS & Viét
Nam thoi gian qua. Day khong chi 1a xu
huwdng thé hién ban chét tdt dep cua hé
thong phap luat XHCN ma con 1a minh
ching cho thdy mot nén dan chu, tién bo
xa hoi da va dang hién hién trong doi sdng
kinh t€, chinh tri, xa hdi ctia moi nguoi
dan, moi tang 16p trong xa hoi Viét Nam.
Tién bo xa hoi dong nghia véi mot xa hoi
ngay cang tot dep hon, khi d6, hinh phat
chi con mang ban chit nhac nho, canh
bdo, khién trach ca nhan, t6 chic phai co
trach nhiém hon doi véi ban than, doi véi
gia dinh va déi v6i cong dong; hinh phat
sé huong trong tam vao muc dich gido
duc phong ngtra riéng va gido duc phong
ngtta chung nham han ché t&i da nhiing
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hau qua thiét hai do hanh vi pham t6i gay
ra cho xa hoi.

Trong xu thé€ hoi nhdp qudc t€, dé
bao dam ro nét hon xu huwdng nhan dao
va hudng thién trong ap dung PLHS,
PLHS Viét Nam van can tiép tuc duoc
hoan thién theo hudng:

- Tiép tuc nghién ctiu dé'bo dn ti hinh

Tuyén ngdn qudc t€ vé nhan quyén
(The Universal Declaration of Human
Rights) da chi ro: Moi nguoi déu c6 quyén
song, quyén tu do va quyén duoc bao vé
than thé (Everyone has the right to life,
liberty and security of person).) Cong
wdc quic t€ vé cac quyén dan su va chinh
tri (Convention on the Privileges and
Immunities of the United Nations) cling
néu ro: “Moi nguoi déu cé quyén cd hiru la
diegc somg. Quyén nay phai dwoc phap lugt
bdo vé. Khong ai co thé'bi twéc mang song mot
cich tuy tien”®. Cé thé noéi, quyén song la
quyeén t6i cao, thiéng liéng nhat cia moi
nguoi. Day cling la quyén quan trong ma
hau hét cac qudc gia déu ton trong triét
dé. Chinh tit quan diém nay, hon muoi
nam qua, rat nhiéu quoc gia da dan xoda
bo hinh phat ti hinh. Giai doan vtra qua,
da c6 105 qudc gia da bai bo an ti hinh, 38
nudc khong dp dung hinh thitc nay hon 10
ndm qua va chi con 58 nuwéc van dang ap
dung an t hinh. Nhitng nudc da bo hinh
phat tt hinh cho thay ti 1€ tdi pham khong
cao hon cac nudc khac dang c6 hinh phat
t@ hinh ma tham chi con ngwoc lai: Ty 1€
toi pham ¢ cac nuwdc nay dang thap hon
nhiéu so véi cidc nudc van dang duy trinh

1 Article 3, The Universal Declaration of Human
Rights, nguon: http://www.un.org/en/universal-
declaration-human-rights/. truy cap ngay 05/12/2018.
2 Khoan 1, biéu 6 Céng udc qudc té€ vé cac quyén dan
sw va chinh tri.
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hinh phat t& hinh.® DPiéu nay cho thay
mot xu huong khé cudng lai, dé la xu
hwdng loai bo hinh phat ti hinh. Méac dau
van c6 nhitng quan diém dé xuat tiép tuc
duy tri hinh phat tx hinh trong BLHS Viét
Nam® cling nhu Cong wdc qudc t€ vé cac
quyén dan su va chinh trj van con bé ngo
kha nang ap dung hinh phat t& hinh: “O
nhitng nwoc ma hinh phat tir hinh chiea dirgc
xod bo thi chi dwoc phép dp dung dn tir hinh
doi véi nhirng toi dc nghiém trong nhat”.®
Tuy nhién, can hét sttic han ché€ quy dinh
hinh phat t& hinh trong cac t6i danh cting
nhu han ché tdi da viéc d4p dung hinh phat
tix hinh trong thuec tién 4p dung phap luat
hinh sy nham bao dam ton trong t&i cao
cong woc cua Lién hop quéc. Hon nira
day cting la co s& phap ly quan trong bao
dam tinh nhan dao, hudng thién trong ap
dung phap luat hinh sur.

- Ting cuong hudng dan dp dung cdc
quy dinh cia BLHS ndm 2015, sita doi
nam 2017

Nhu trén da no6i, BLHS nam 2015, stra
doi ndam 2017 da cd rat nhiéu diéu luat
thé hién r6 tinh nhan dao va hudng thién.
Tuy nhién, dé€ tao diéu kién thuan lgi cho
viéc ap dung, can phai nhanh chéng ban
hanh cac van ban huéng dan cu thé viéc 4p
dung cac quy dinh nay. Thi€u cac van ban
hudng dan thi khong thé ap dung dwoc cc
quy dinh radt nhan dao va hudng thién nay.

3 Hién Anh, 105 nudc da bd 4n t hinh, Bdo
Vietnamnet online, ngu6n: http://viethamnet.vn/vn/
thoi-su/105-nuoc-da-bo-an-tu-hinh-124582.html.

4 Nguyén Ich Sang, Cén tiép tuc duy tri hinh phat t&x
hinh trong phap luat hinh sy Viét Nam, Cong thong
tin dién t& Treong Pai hoc Kiém sét, nguon: http://
tks.edu.vn/thong-tin-khoa-hoc/chi-tiet/79/327. DPang
nhap ngay 05/12/2018.

5 Khoan 2, Biéu 6 Céng wdc quic t€ vé cac quyén dan
sw va chinh tri
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- Ndng cao dao ditc, trach nhiém cua
cdc chi thé dp dung phdp ludt

Nhu trén da dé cap, 4p dung phéap
luat hinh sy la hoat dong ctia cac cha
thé c6 tham quyén la Co quan diéu tra,
Vién kiém sat va Toa an. Bén canh trinh
do chuyén moén, dao ditc nghé nghiép va
trach nhiém cdng vu cua déi nga chu thé
c6 tham quyén ap dung PLHS gitt vai tro
rat quan trong trong viéc bao dam tinh
nhan dao va hudng thién trong ap dung
PLHS. Chi khi cac chu thé thuc thi nhiém
vu khong vu loi, khong so trach nhiém;
thuwe thi cong vu vdéi lwong tam, trach
nhiém cao nhat ctia minh thi khi d6, tinh
nhan dao va hudng thién sé dugc thé hién
rd nhat./.
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