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HGP DONG CO GIA TRI LGN TRONG CONG TV
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Trong qud trinh thanh ldp, t6 chifc va hoat dong, cdc cong ty phdi giao két nhiéu logi hop
dong, trong d6 c6 nhiing hop dong cé gid tri I6n. Néu cong ty thuc hién thanh cong thi hop dong
c6 gid tri 16n sé mang lai loi nhudn 16n va nguoc lai, khi rui ro xdy ra vdi hop dong c gid tri
16n thi ton thdt mang lai cho cong ty sé khong nho. Chinh vi vy, viéc thiét lip mot co ché' dé
kiém sodt rii ro trong suét qud trinh xdc ldp, thuc hién va cham ditt hop dong cé gid tri 1on 1d
thuc sy can thiét. Bai viét phdn tich sy cin thiét va cdc yéu t6 cdu thanh ciia co ché'kiém sodt
riii ro d6i vdi hop dong cé gid tri I6n trong cong ty.
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During its establishment, organization and operation, company must enter into a variety
of contracts including great value ones. If successfully, that type of contracts will bring great
profits for company and vice versa. Therefore, it is necessary to setup a mechanism to control

risks during the process of establishing, implementing and terminating great value contracts.
The article analyzes the necessity and the constituent elements of the risk control mechanism

for great value contracts in the company.

Keywords: Mechanism, risk, risk control, contract, great value contract.

1. Sw can thiét phai ki€m soat rai ro d6i
v0i hop dong co gia tri 16n trong cong ty

Néu cong ty dugc vi nhu co thé ctia mot
con nguoi thi hgp dong sé 1a cac té bao cua
co thé dy. So sanh nhu vay bdi ciing giong
nhu cac t€ bao la nhitng manh ghép dé cau
tao thanh co thé nguoi, hop dong cing
la nhiing yéu t6 d€ kién tao nén cong ty.
Té& bao c6 khoé manh thi co thé€ mdi khoé
manh, hop dong c6 dem lai gia tri loi nhuan
thi cong ty moi phat trién.

Viéc giao két, thuc hién hop dong cua
cong ty ludn tiém an yéu td rui ro boi giao
két, thuc hién hop dong la mdt qua trinh
v6i nhitng khoang thoi gian dai ngan khac
nhau, boi canh, diéu kién khac nhau vdi
cac chu thé khac nhau. Sy thay doi thuong
xuyén cua moi treong kinh doanh lam cho
rui ro 1a yéu t6 thuong truc, co thé xay ra
bat ctt khi nao trong qua trinh giao két, thuc
hién hop dong.

Hop dong c6 gia tri 16n dwgc hiéu la
nhing hop dong ma ban than gia tri ctia
hop dong d6 dwgc coi 1a 16n so véi tong gia

S6 02 - 2021

tri tai san ctia cong ty; nhing hop dong lién
quan tdi tai san cé gia tri 1on hoac nhitng
hop dong lam phat sinh nhitng nghia vu,
trach nhiém 16n d6i voi cong ty. Khi xay ra
rui ro d6i véi hop dong ¢ gia tri 16n, cong
ty sé phai ganh chiu nhiing ton that ndng
né; trong nhiéu treong hop c6 thé lam cho
cong ty thua 16 va roi vao tinh trang pha
san, dan dén nhiing hé luy khong déng cé
v6i cha so hitu cong ty, ngwoi lao dong cuia
cong ty va do6i voi nén kinh t€ xa hoi noi
chung. Cu thé:

Thir nhdt, d6i véi c6 dong/thanh vién
cong ty: Khi rui ro xay ra gay thiét hai cho
cong ty thi 6 1€ nhitng nguoi dau tién chiu
hau qua titr nhitng thiét hai d6 la nhiing
nguoi cht so httu cong ty. Chu so hitu cong
ty 1a nhitng nguoi da dau tu vao cong ty, da
glri gam tich luy tai san ctia minh vao viéc
gop vOn, mua c6 phan tai cac cong ty'. Thiét

* Thac si, Truong khoa Phdp ludt qudc té, Truong Dai
hoc Kiém sdt Ha Noi

! Pham Duy Nghia, (2015), Gido trinh Ludt kinh té,
Nha xuat ban Céng an nhéan dan, tr. 338.
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hai da lam cho ho khong duoc hudng phan
loi nhuan ma 1é ra ho ky vong sé nhan dwoc
tr viéc dau tw vao cong ty. Trong truong
hop néu rui ro tir hop dong co6 gia tri 16n
lam cho cong ty khong thé phat trién hay
khong thé ton tai thi phan von gop vao cong
ty ctia ho c6 thé sé bi giam hodc cling c6 thé
sé bang khong hodc am (d8i véi truong hop
thanh vién hop danh cta cong ty hop danh
la ngwoi phai chiu trach nhiém vo han d6i
vdi cac khoan no ctia cong ty).

Thir hai, ngroi lao dong va gia dinh cta
ho cting la nhitng d6i twong bi anh huong
boi rui ro tit hgp dong co gid tri 16n. Khi
cong ty phai ganh chiu nhirng rui ro 16n thi
nguy co thuong truc xay ra doi voi nguoi
lao dong sé la tinh trang cat giam lao dong
vanguoi lao dong sé lam viéc it di hodac mat
viéc lam (khi cong ty pha san). Nguoi lao
dong bi giam khoi luong lao dong hodc mat
viéc lam dan dén hé qua la giam hoac mat
nguodn thu nhdp. Diéu nay sé gay ra nhiéu
khé khan cho chinh ban than nguwoi lao
dong va gia dinh cua ho trong viéc ddm bao
cudc song.

Thit ba, rui ro tit hgp dong co gia tri 16n
trong mot s8 treong hop ciing c6 thé dan
dén su sup d6 cua cong ty. Su sup do6 nay co
thé khong dién ra ngay lap tic ma sé dién
ra tir ttr.

Thir tw, rui ro tit hgp dong co gia tri 16n
cling c6 thé gay ra nhitng tac dong tiéu cuc
dén nén kinh t€, xa hoi. Cac tac dong do co
thé & nhiéu goc do, khia canh nhung nhin
mot cach don gian nhat, c¢d thé thdy duoc
nhitng tac dong tiéu cyec khi rui ro lam cho
cong ty sup d6. Do co thé 1a viéc nguoi lao
dong mat viéc lam 1a ganh ndng cho xa
hoi, tang s0 luong nguoi that nghiép, lam
cho strc ép vé viéc lam ngay cang 16n va c6
thé nay sinh cac té nan xa hoi, tham chi 1a
toi pham. Hay su phd san ctia mot cong ty
cing kéo theo sy khon cung va doéi khi la
su sup do cta cac cha ng cong ty do hoac
cac doanh nghiép ban hang ma trong nhiéu
treong hop cd thé tao ra hiéu ting phd san
day chuyeén, dan dén sy suy thodi va khung
hoang cta nén kinh t&€ qudc gia.
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Do nhitng tac dong tiéu cuwc va anh
huong cé thé rat nang né cho chu sé hiu
cong ty, nguoi lao dong trong cong ty, tdi
chinh ban than cong ty va nén kinh té, xa hoi
nén hop dong coé gia tri 16n can phai duoc
xem xét, kiém soat ngay tir nhiing budc dau
tién khi xac 1lap hop dong.

2. Céc yéu t6 ciu thanh co ché kiém
soat rai ro doi voi hgp dong co gia tri 16n
trong cong ty

Theo Tt dién tiéng Viét phd thong, co
ché duoc hiéu la “cach thirc theo dé mot
qua trinh duoc thyc hién”2. Qua trinh kiém
soat rui ro do6i véi hop dong cé gia tri lon
bao gom viéc nhan dién, danh gia va dua ra
cac bién phap tng pho vdi rui ro. Trong do,
cac bién phap tng phoé véi rui ro duoc hiéu
la viéc phong ngtra, han ché, chdp nhan va
chuyén giao rui ro trong qua trinh xac lap,
thuc hién va chdm dét hop dong c6 gia tri
16n. Nhu vay, co ché kiém soat rui ro d6i
v6i hop dong co gia tri 1on c6 thé dugc dinh
nghia la “cidch thikc dé’thwc hién qud trinh nhin
dién, danh gid va dwa ra cdc bién phdp 1eng pho
v0i rii ro khi xdc Idp, thwc hién va chiam dirt
hop dong co gid tri lon” trén thyce té. Ttr dinh
nghia nay, cd thé thdy co ché€ d€ kiém soat
rui ro d6i voi hop dong cé gia tri 16n doi hoi
phai duwgc cau thanh boi ba yéu t6: Co sd
phéap ly dé thuc hién viéc kiém soat rui ro
(“yéu t6 thé ché&”), cac thiét ché thuc hién
viéc kiém soat rti ro va co ché dam bao cho
qua trinh kiém sodt rui ro.

2.1.Co s6 phdp 1y cia kiém sodt rii ro
d06i v6i hop dong cé gid tri lon

Kiém soat rui ro doi voi hop dong cd
gia tri 1on sé khong thé thuc hién duoc néu
khong c6 cac quy pham phap luat do co
quan nha nudc c6 tham quyén ban hanh
hoac khong c6 cac quy dinh dwoc ghi nhan
trong diéu 1é hodc quy ché ndi bd cua cong
ty. Cac quy dinh phap luat do nha nudc ban
hanh 1a nhing quy dinh d€ kiém soat hop
dong ndi chung nhu: Quy dinh vé thdm
quyeén xac lap hop dong; quy dinh vé trinh

2 Vién ngdn ngtr hoc, (2002), Tir dién tiéng Viét phd
théng, Nha xudt ban Phuong Dong, tr. 194.

$6 02 - 2021



PHAM THITRANG

tw, tha tuc xac lap hop dong; quy dinh vé
hiéu lwc phép ly cta hop dong va cac quy
dinh khac. Diéu 1€ hoac quy ché ndi bd cta
cong ty sé duoc ban hanh nham cu thé hoa
cac quy dinh duogc ghi nhan trong phap luat
cong ty.

2.1.1. Phap ludt vé cong ty

Phép luat vé cong ty duoc hiéu la tong
hop cac quy pham phap luat do nha nudc
ban hanh nham diéu chinh cdc quan hé
phét sinh trong qud trinh thanh lap, t6
chitc, quan ly, hoat dong, phat trién va két
thuc hoat dong cuia cong ty. Nghién cttu
phép ludt vé cong ty 6 Viét Nam cho thay
van ban dau tién chita dung cac quy pham
diéu chinh ddi véi hop dong co gia tri lon la
Luat doanh nghiép nam 1999. Dao luat nay
ra doi trong bdi canh Viét Nam budc sang
thoi ky doi méi va da c6 nhiéu thay doi co
ban sau Dai hoi Dang toan quéc lan th VI
Dac biét, trong thoi ky nay, nén kinh t€ Viét
Nam chuyén dan ttr nén kinh t€ ké hoach
hoa tap trung sang nén kinh t€ thi truong
va Luat cong ty nam 1990 da khong con phu
hop véi su chuyén doi nay. Day la van ban
dau tién quy dinh vé nhing hop dong co
gid tri 16n do cong ty xac lap cling nhu co
ché€ kiém soat doi véi loai hop dong nay.
Sau nay, nhitng quy dinh vé kiém soat hop
dong co gia tri 1on duoc duy tri trong cac
luat doanh nghiép nhu: Luat doanh nghiép
nam 2005, 2014 va 2020.

2.1.2. Bg ludt dan sw, B6 ludt t0' tung dan sy
va cdc ludt chuyén nganh

Phap luat cong ty dong vai tro quan
trong trong viéc xay dung co ché kiém soat
do6i véi hop dong cd gia tri 16n. Tuy nhién,
ngoai phap luat cong ty, Bo luat dan sy,
Bo luat to tung dan su ciing déng vai tro
thiét yéu dai véi viéc kiém soat d6i voi hop
dong c6 gia tri 16n. Ly do 1a 6 chd, Bo luat
dan su c6 rat nhiéu ndi dung quy dinh vé
giao dich, hgp dong; trong d6 c6 nhiéu noi
dung lién quan truc ti€p dén viéc kiém soat
hop dong co gid tri 16n. Vi du: Cac quy dinh
cua Bo luat dan sy vé dai dién; vé hau qua
cta giao dich dan sy do ngwoi khong co
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quyén dai dién xac 1ap, thuc hién; cac quy
dinh vé giao két, thuc hién, stta d6i, cham
dut hop dong; vé trach nhiém dan su... BO
luat td tung dan su cling c6 rat nhiéu quy
dinh vé trinh tu, thu tuc khoi kién ciing
nhu trinh ty, tha tuc giai quyét tranh chdp
thuwong mai, trong dé cd cac tranh chdp
vé hop dong tai Toa an. Cac quy dinh nay
cting la moét co ché kiém soat rui ro doi
voi hop dong c6 gia tri 16n khi qua trinh
giao két, thywc hién, cham duit hgp dong co
nhitng vi pham anh hudéng dén quyén va
loi ich hop phap cua c6 dong/thanh vién
cong ty.

Ngoai Bo luat dan suw, By ludt to tung
dan sy, mot sd dao ludt chuyén nganh ciing
déng vai tro quan trong trong viéc thiét 1ap
co ché& kiém soat rui ro doi v6i hop dong co
gid tri 16n tai cac cong ty hoat dong theo quy
dinh ctia luat chuyén nganh d¢, vi du nhu
cac ngan hang hoat dong theo Luat cac to
chtre tin dung. Tai ludt nay, viéc kiém soat
déi voi hop dong c6 gid tri 16n duoc quy
dinh rat cu thé va chi tiét tai cac diéu 59, 63,
67.

2.1.3. Diéu I¢ cong ty

Kiém soat rti ro néi chung va kiém soat
rai ro d6i véi hgp dong co6 gia tri 1on noi
riéng truede hét la cau chuyén cua ty than
cong ty. D€ tao 1ap duoc co so phap ly cho
hoat dong kiém soat rui ro doi véi hop dong
o gia tri 1on, cdng ty can phai xay dung va
ban hanh cac quy dinh cu thé trong Diéu 1&
va cac quy ché/noi quy cuia cong ty.

biéu 1é cong ty thuong duoc coi la ban
Hién phap ctia cong ty® boi van ban nay
la thoa thuén gitta cac c6 dong/thanh vién
cong ty vé tat ca nhiing van dé quan trong
nhat lién quan dén thanh lap, t6 chac va
hoat dong ctia cong ty; phan chia, dinh
hudng quyén va nghia vu phat sinh trong
cong ty*.

biéu 1 cong ty cling mang tinh chat la

3 Luét cong ty cuia New Zealand quy dinh: Diéu 1¢ la
Hién phép cta cong ty

4+ Lé Van Tranh, (2017), Ludn gidi vé céng ty c6 phin,
Nha xudt ban Tu phap, tr. 58.
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mot hop dong nhung phai coi day la mot
hop dong “dac biét”. Diéu 1¢é la mot hop
dong boi no la két qua cta sy thoad thuan
gitta cac cd dong/thanh vién cong ty dua
trén nén tang cua ty do khé wdc, ty do kinh
doanh. Tinh dac biét cta Diéu 1é thé hién &
diém:

- Cac bén tham gia trong hop dong
nay la cac cd dong/thanh vién cong ty chi
duoc phép thoa thudn cic diéu khoan cta
hop dong dua trén mot khung da duoc dinh
san boi cac quy dinh phap luat vé cong ty.
Vi du: Néu phap luat cong ty quy dinh “Dai
hoi dong c6 dong (DHDCD) ¢ quyén thong
qua hop dong vay, cho vay, ban tai san c6
gia tri bang hodc 16n hon 50% tong gia tri
tai san duoc ghi trong bao cdo tai chinh tai
thoi diém cong bd gan nhat ctia cong ty hodc
mot ty 1€ hodc gia tri khac nho hon theo quy
dinh tai “Piéu 1¢ cong ty” thi quy dinh nay
phai dwoc hiéu 1a mot hop dong vay, cho
vay, ban tai san ma c6 gia tri bang hogc 16n
hon 50% tong gia tri tai san ctia cdng ty sé bat
budc phai dwoc thong qua boi PHDCD, true
treong hop cac ¢6 dong sang 1ap thoa thuan
nhiing hop dong c6 gid tri nho hon nhu hop
dong tir 30% tong gia tri tai san cua cong ty
tro lén phai duoc thong qua boi DHDCD.
Néu cac cd dong sang lap lai thoa thuan va
ghi nhan trong Diéu 1€ cong ty theo hudng
DHDCD c6 quyén thong qua hop dong vay,
cho vay, ban tai san c6 gia tri ttr 70% tong gia
tri tai san ctia cong ty thi thoa thudn nay sé bi
coi la khong phtt hop bdéi phap luat chi cho
phép cac bén thoa thuan va ghi nhan trong
biéu 1é mot ty 1€ nho hon 50%.

- Diéu 1é dwoc coi la sy thoa thuan
cua cac c6 dong/thanh vién cong ty va co
gia tri rang budc ddi véi chu thé nay nhung
trong nhiéu truong hop, cac cd dong/thanh
vién cong ty sé khong dugc tham gia vao
viéc stra doi, bo sung Diéu 1é. Day ciling 1a
diém khac biét so vdi cac hgp dong thong
thuong. Theo ly thuyét hop dong, cacbén 1a
chu thé hop dong sé c6 quyén tham gia vao
qua trinh stta d6i, bd sung hop dong. Diéu
1é thi khong nhu vay. Nguyén nhan la do
trén thuc t& co rat nhiéu cong ty, dac biét la
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cac cong ty dai chung cé s6 lugng cd dong
rat 16n. Cac ¢6 dong hoat dong theo co ché
cudc hop va mdc du da dwoc moi goi theo
dung quy trinh, thu tuc luat dinh nhung
viéc yéu cau co mdt cua tat ca cac c6 dong
la mot diéu phi thuce t€. Nhu vay, néu lam
dting nguyén tac phai co tat ca cac bén tham
gia hop dong mai stra d6i, b6 sung duoc thi
sé chang bao gid 6 thé stta ddi, bd sung
duoc Diéu 1é. Boi vay, viéc sita doi, b0 sung
biéu 1é duoc thyc hién theo nguyén tic dua
trén mot ty 1€ c6 mat va dong thuan nhat
dinh ctia cac cd dong/thanh vién chi khong
phai yéu cau su c6 mat va dong thuan ctua
tat ca cac bén nhu trong ly thuyét vé hop
dong.

Nhu vay, c6 thé két luan, véi tinh chat
la van ban phap ly c6 gia tri cao nhat trong
ndi bo cong ty, dong thoi cling la mot hop
dong ddc biét, Diéu 1€ c6 vai tro diéu chinh
tat ca moi van dé trong cong ty, trong do6 co
van dé kiém soét rui ro d6i voi hop dong co
gia tri 1on.

2.1.4. Cac quy ché'ngi bg ciia cong ty

Quy ché ndi b cua cong ty duoc hiéu la
tap hop cac quy dinh 4p dung diéu chinh
cac van dé noi by cta cong ty®. Voi y nghia
nhu vay, cdc quy ché ndi by cua cong ty
bao gom cac ndi quy diéu hanh noi b, cac
quyét nghi cata PHDCD, Hoi dong quan tri
(HDQT), cac thoa thuan gitra cac c6 dong
véi nhau va gitra cd dong voi cong ty°.

Quy ché noi bo cua cdng ty chi diéu
chinh nhitng van dé noi bo va chi ¢6 gia tri
trong noi bo cong ty. Tuy vay nhung quy
ché€ngi bo la co so phap ly dong vai tro nhat
dinh trong viéc thiét lap co ché kiém soat
rui ro d6i véi hop dong co gia tri 1on trong
cong ty. Trén thuc t€, c6 rat nhiéu cdng ty &
Viét Nam da st dung quy ché ndi bd cong
ty, dac biét la quy ché vé phan cap tham
quyeén cua cac thiét ché trong ndi bd cong
ty nhu la mot cong cu d€ phan dinh r6 tham
quyén cta Hoi dong thanh vién (HDTV),

> Robert W. Hamilton, (1996), The Law of Corporations
in a nutshell, West Publishing Co, tr. 62.
® Pham Duy Nghia, tldd, tr. 240.
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DHDCD, HPQT, Giam ddc trong viéc xac
lap hop dong cd gia tri 16n cua cong ty.

2.2. Cdc thiét ché'thyc hién kiém sodt rii
ro d61 v6i hop dong c6 gid tri 16n trong cong
ty

Yéu t6 tht hai cdu thanh nén co ché
kiém soat rui ro ddi véi hop dong co gia
tri 16n chinh 13 cac thiét ché thuc hién viéc
kiém sodat rui ro trén thuc tién, tie 1a cac cha
thé sé tham gia vao quy trinh quan ly rti ro.
Viéc xay dung cac quy dinh vé kiém soat rui
ro d6i véi hop dong co gia tri 16n sé tro nén
v0 nghia néu khong c6 cac chu thé thuc thi
nhing quy dinh ay.

Céc chu thé thie hién viéc kiém soat rui
ro doi voi hop dong co gia tri 16n bao gom:
Céc phong, ban chitc nang trong cong ty;
nhing nguoi quan ly, diéu hanh cong ty va
chu s& hitu cong ty. Viéc xac dinh cac thiét
ché nay dua trén luan diém: Co ché kiém
soat rui ro trong cong ty, trong do6 cé kiém
soat rui ro d6i voi hop dong cd gia tri 16n,
phai gan lién véi quan tri cong ty. Boi 18,
néu kiém soat rti ro khong gan véi quan tri
cong ty, khong gan véi bo may hoat dong
cua cong ty thi viéc kiém soéat do6 sé kho co
thé thuc thi hodc néu cé thuc thi dwoc thi
ctiing khong mang lai hiéu qua.

Uy ban quan tri doanh nghiép cta
T6 chiric Hop tac va Phat trién Kinh t€
(Organization for Economic Cooperation
and Development — OECD), tit cu¢c khung
hoang kinh t€ toan cau nam 2008, da chi
ra rang: C6 ba nguyén nhan chinh dan téi
nhing that bai trong kiém soat rui ro cta
cac cong ty la: (i) Rui ro khong duwoc kiém
soat trén pham vi toan cong ty; (ii) Cac giam
doc kiém soat rui ro thuong hoat dong tach
roi khoi hé thong quan tri cong ty, ho khong
dugc coi la mot phan quan trong dé thuc
hién chién lwgc ctia cong ty va (iii) Hoi dong
quan tri da khong biét duwoc nhitng rai ro
ma cong ty phai doi mat’. Tt viéc phan

7 OECD, (2009), Corporate Governance and the
Financial Crisis: Key Findings and Main Messages,
xem tai website: https://www.oecd.org/corporate/ca/
corporategovernanceprinciples/43056196.pdf.
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tich cac nguyén nhan do, OECD da dwa ra
mot trong cac khuyén nghi quan trong dé
kiém soat rui ro hiéu qua: Kiém soat rui ro
la nhiém vu chung cua toan cong ty, khong
phai la nhiém vu riéng ctia mot don vi, mot
bo phan hay moét ca nhan trong cong ty.
bong thoi, HDQT phai tham gia vao viéc
thiét lap va gidm sat cdu truc kiém soat rui
ro trong cong ty®.

Khuyén nghi nay cia OECD ciling trung
v6oi mot luan diém c6t 16i trong quan diém
kiém soat rai ro & pham vi doanh nghiép
(enterprise-wide approach - ERM) ctia cac
t0 chirc qudc t€ hodc hiép hoi qudc t€. Cach
tiép can do6i véi van dé kiém soét rui ro ¢
pham vi doanh nghiép cé hai luan diém
chinh: (i) Doanh nghiép can phai kiém soat
tat ca cac rui ro ma doanh nghiép sé gap phai
trong qua trinh kinh doanh; va (ii) Kiém
soat rui ro phai dwgc thuc hién 6 tat ca cac
bo phan cua doanh nghiép’. Ap dung cach
tiép can nay vao viéc kiém soét rui ro doi
véi hop dong cé gid tri 16n, c thé hidu rang:
Doanh nghiép can phai kiém soat tat ca cac
rui ro ¢ thé phat sinh d6i véi hop dong co
gia tri 16n va viéc kiém soat nay phai duoc
thire hién trén pham vi toan doanh nghiép.
Kiém soat trén pham vi toan doanh nghiép
sé doi hoi phai c6 sy tham gia cta tat ca cac
bd phén trong két cau quan tri ctia cdng ty,
bao gdm cac phong ban chitc nang, bo phan
quan ly diéu hanh, by phan kiém soat va
chti s6 hiru cong ty.

2.2.1. Cdc phong ban chitc nang cua cong ty

Nguoi lao dong, nguoi quan ly cac bo
phan, cac phong, ban chitc nang ctia cong ty
phai coi kiém soat rui ro 1a mét hoat dong
gén lién véi hoat dong thuc hién chiic nang,
nhiém vy cia minh'’. Day la cach tiép can cua

8 OECD, tldd, tr. 9.

°* Xem thém cac dinh nghia vé quan tri rui ro cua
IIA (A rigorous and co-ordinated approach to
assessing and responding to all risks that affect
the achievement of an organization’s strategic and
financial objectives), ACT, COSO, HM Treasury.

10 Paul Hopkin, (2010), of Risk
Management, tr. 87-88.
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ERM. Cac phong, ban chttc nang ctia cong ty
sé dugc coi 1a nhitng bo phan dau tién thuc
thi kiém soat ruai ro d6i vdi cong ty ndi chung
va ddi voi hop dong co gia tri 16n noi riéng
thong qua hoat dong ctia nhitng ngwoi lao
dong lam viéc tai cac phong ban d6. Su tham
gia cta cac phong, ban chitc nang vao qua
trinh kiém soat rti ro c6 nghia la tat ca moi
nguoi khi lam viéc trong cong ty déu phai
cé trach nhiém thyc hién kiém soat rui ro.
Dai véi hop dong cd gid tri 16n, cac bd phan
phong, ban chttc nang trong cong ty sé phai
la nhitng b phan dau tién nhan dién, danh
gia cac rui ro cd thé xay ra d6i véi hop dong
va dé xuat duoc cac phuong an déi pho, xu
ly khi rti ro xay ra. D€ lam dwoc diéu nay,
moi nguoi lao dong trong cdc phong, ban
chttc ndng phai hiéu va thuc hién duoc quy
trinh kiém soat rui ro hodc cac chinh sach
ki€ém sodt rai ro cong ty da ban hanh. Sau
khi da ap dung quy trinh kiém soat rui ro,
két qua hoat dong kiém soat rui ro cua cac
phong, ban sé la ban danh gia rui ro; trong
do xac dinh loai rui ro, mirc &0 ctia cac loai
rui ro va cac phuwong an tng pho teong tng
vOi ting loai rui ro. Ban danh gia nay cling
duoc bao cao voi cdp trén cung véi du thao
hop dong dé€ nguoi c6 tham quyén xac lap
hop dong sé can nhac khi giao két hop dong.

Trong cac phong ban chttc ndng ctia cong
ty, khong thé khong nhéc dén b phan kiém
soat ctia cong ty (0 cac cong ty ctia Viét Nam
thuong la Ban kiém soat) boi chirc ndng kiém
soat ctia bd phan nay sé gén lién vdi nhiém
vu kiém soat rai ro d6i véi hop dong co gia
tri 16n. Bo phan kiém soat sé déng vai tro két
ndi gitta cac bd phan trong cong ty dé thuc
hién nhitng budc tiép theo trong quy trinh
kiém soat rui ro ddi voi hop dong co gia tri
16n. Theo do, by phan nay sé xem xét hop
dong c6 gia tri 16n dudi gdc do kiém soat rui
ro; xay dung cac k& hoach kiém soét tong
thé (k& hoach kiém soat nay phai néu rd cac
bién phap phong ngtra ton that); phoi hop
véi cac b phan khac trong cong ty dé trién
khai ké hoach kiém soat rui ro da xay dung.
Trong treong hop cé nguy co phat sinh rui
ro, b phan nay cung vdi nhitng phong ban
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khéc trong cong ty sé dé xudt cac bién phap
phong ngtra va khac phuc ton that. B phan
nay cling giam sat toan bo qua trinh xac lap,
thuc hién va chdm dat hop dong cé gia tri
16n. Két qua cua hoat dong giam sat cia Ban
kiém soat sé€ la cac bao cdo. Cac bao cao nay
sé duoc gui téi bo phan quan ly diéu hanh
cao nhat cua cong ty nhu HDTV, HDQT va
chti so hiru cong ty.

2.2.2. Nguoi quan ly cong ty

Nguwoi quan ly cong ty 1a mot khai niém
twong doi rong dung dé chi nhiing nguoi
c6 thé nhan danh cong ty ky két cac giao
dich ctia cong ty. Viéc xac dinh ai la nguoi
quan ly cong ty tuy thudc vao hé thong
phép ludt cua tung qudc gia khac nhau.
O Viét Nam, d6 1a thanh vién hop danh,
Chu tich HPTV, thanh vién HDTV, Cha
tich cong ty, Chu tich HDQT, thanh vién
HDQT, Giam ddc hoac Tong giam ddc va
cac ca nhan gitt cac chitc danh quan ly khac
theo quy dinh tai Diéu 1€ cong ty'.

OECD da dwa ra nhitng khuyén nghi
nh3m thue thi mot cach hiéu qua kiém soat
rui ro lién quan dén quyeén va nghia vu cta
nhitng nguoi quan ly cong ty'2. Ap dung
nhing khuyén nghi nay trong viéc kiém
soat rui ro ddi véi hop dong cd gia tri 16n co
thé xac dinh cu thé nhu sau:

Mot la, thiét lap cau trac kiém soat rui
ro cho cong ty, trong d6 phan dinh ro trach
nhiém gitta cac by phan phong ban, cac
chirc danh trong cong ty doi voi viéc kiém
soat rui ro. Cau truc kiém soat rui ro dwoc
hiéu 1a cach thuc td chirc cac b phan trong
cong ty thuee hién viéc kiém soat rui ro. Trén
thuece t€, khong c6 mot cau trac kiém soat rui
ro chung cho tat ca cac cong ty. Vi thé, mdi
cong ty sé phai thiét k&€ mot ciu truc rui ro
riéng phu hgp véi mo hinh, diéu kién cta
riéng minh.

Hai la, xay dung cac quy dinh ndi bd vé
kiém soat rai ro trong cong ty ndi chung.
Cac quy dinh nay phai duoc cong khai téi
tat ca cac bd phan va ting nguoi lao dong

1 Khoan 24 Diéu 4 Luat doanh nghiép nam 2020
2 OECD, tldd, tr. 9, 10.
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trong cong ty d€ moi nguoi, moi bd phan
trong cong ty déu hi€u rd nhiém vu cta
minh d6i véi viéc kiém sodt rui ro va thuyec
thi cac nhiém vu dé.

Ba la, thanh 1ap bo phan kiém soat rui ro
néu diéu kién cong ty cho phép dé thuc hién
viéc kiém soat rui ro doi vdi tat ca cac hoat
dong caa cong ty, trong dé c6 kiém soat rai
ro doi véi hop dong co gia tri 16n. D€ bo
phéan kiém soat rai ro hoat ddong hiéu qua
thi bd phan nay phai doc lap vdi bo phan
kinh doanh ctia cong ty.

Bon la, hiéu dwoc nhing rai ro ma cong
ty sé gdp phai trong qua trinh kinh doanh
ciing nhu nhiing rai ro khi giao két hop
dong co gia tri 16n dé c6 dugc phuong an
tng pho hoan hao nhat.

Nam la, xac dinh “khau vi rui ro” cta
cong ty. Khau vi rui ro la nhiing rti ro ma
cong ty chdp nhan duoc néu rui ro d6 xay
ra. Xac dinh khau vi rai ro d6i v6i hop dong
o gia tri I6n c6 nghia la nhitng ngwoi quan
ly cong ty phai xac dinh loai rai ro, mtc do
rui ro ma cong ty c6 thé chdp nhan duoc khi
tham gia vao qua trinh xac 1ap, thiec hién va
chadm dut hgp dong co gia tri 1on.

Sdu la, ngwoi quan ly cong ty phai duara
dwoc nhitng bién phap tng pho ctia cong ty
trong treong hop xay ra rui ro d6i voi hop
dong co gia tri 16n.

2.2.3. Chu s¢ hitu cong ty

Céc ¢6 dong/thanh vién la cac nha dau
tw, ho bo tai san dé dau tu vao cong ty voi
mong mudn duoc huong 1oi nhuan tir hoat
dong kinh doanh ctia cong ty. Khi co ruai ro
xay ra, ho s€ 1a nhitng ngwoi chiu thiét hai ttr
nhting rai ro do. Boi vay, ho sé phai tham gia
vao qua trinh kiém soat ri ro ctia cong ty noi
chung va kiém soat rai ro d6i véi hop dong
c6 gia tri 16n nham giam thiéu nhitng thiét
hai ma minh phai ganh chiu. Phap luat cac
nudc déu quy dinh theo hudng cha so hitu
cong ty sé la chu thé c6 quyén chap thuan
hoac thong qua du thao hodc noi dung chinh
cua hop dong trude khi hop dong duoc xac
lap, dong thoi ho cling 1a cac chu thé duoc
bao cdo vé két qua thye hién hgp dong.
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2.3. Co ché'xit Iyj vi pham hodc gidi quyét
tranh chdp lién quan dén hop dong cé gid
tri lon

Yéu t6 tht ba cdu thanh co ché kiém
soat rui ro d6i voi hop dong cd gia trilén la
co ché& xtt ly vi pham hodc giai quyét tranh
chap lién quan dén hop dong nay. Co ché&
xt ly vi pham hodc giai quyét tranh chdp
bao gom viéc dam bao quyén khoi kién ctia
c6 dong/thanh vién cong ty khi c6 dong/
thanh vién c6 nhing bat dong lién quan
dén hgp dong co gia tri 16n hodc cd dong/
thanh vién phat hién nhitng vi pham trong
qua trinh xac 1ap, thuc hién, chdm dat hop
dong; dam bao cd co quan giai quyét tranh
chap; dam bao c6 hé thong ché tai xtt ly.
Vi du, néu ky hop dong co gia tri 16n ma
khong dung trinh tw, thu tuc hoac qua
trinh thuc hién hop dong gay thiét hai cho
cong ty thi nguoi ky hodc quyét dinh ky
phai boi thuong.

Co6 thé thay r?mg, kiém soat rui ro doi
v6i hop dong co gia tri 16n trong cong ty la
mot yéu cau can thiét trong qua trinh hoat
dong cua cong ty. Viéc kiém soat phai duoc
thue hién boi toan thé cong ty, dua trén co
so0 phap ly la cdc quy pham dwoc ghi nhan
trong hé thong phap luat vé cong ty, Diéu
1§, cac quy dinh noi bd cta cong ty va duoc
bao dam bdi co ché xtr ly vi pham hoac giai
quyét tranh chdp trong qua trinh xac lap,
thuc hién, chdm dat hop dong./.
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