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NGUYEN THIHONG TRINH* - BUI THI QOUYNH TRANG**

Céng uéc Vién 1980 vé Hop dong mua bdn hdang héa (CISG 1980) di c6 hiéu luc ¢ Viét Nam
tir 01/01/2017. Bdi viét tdp trung phdn tich nhiing quy dinh ciia Cong wéc vé pham vi dp dung
thong qua mot sé truong hop tranh chdp, tir dé dua ra khuyén nghi dp dung cdc diéu khoan vé
pham vi dp dung cho cdc co quan kiém sdt, xét xit ciing nhw doanh nghiép cia Viét Nam.

Tir khéa: Cong wéc Vién 1980, pham vi dp dung, hop dong mua bin hang héa quéc té, khuyén
nghi dp dung Coéng wdc.

Ngay nhdn bai: 29/3/2021; Bién tdp xong: 06/4/2021; Duyét dang: 10/4/2021

The United Nations Convention on Contracts for the International Sale of Goods (Vienna,
1980 - CISG) comes into force in Vietnam on 1st January 2017. The article focuses on analyzing

the provisions of CISG on sphere of application through some dispute cases, then provides
recommendations for CISG 1980’s sphere of application to Vietnamese judicial authorities

and enterprises.

Keyword: CISG 1980, sphere of application, contract for the international sale of goods,
recommendation for Convention’s sphere of application.

1. Quy dinh cia Céng wdc Vién 1980 vé
pham vi ap dung

1.1. Nguyén tic chung

Nhiing treong hop ap dung CISG 1980 dwoc
quy dinh tai khoan 1 Diéu 1 ctia Cong udc nay.
Cu thé, Cong udc duoc ap dung d6i véi cac hop
dong mua ban hang hoda gitta cac bén c6 dia
diém kinh doanh tai cac qudc gia khac nhau. Tuy
nhién, cling can luu y rang theo khoan 2 biéu
1 cua CISG 1980, Cong uwdc sé khong dwgc ap
dung néu viéc hai bén cé dia diém kinh doanh
0 cac quoc gia khac nhau la khong thé nhan biét
duoc trong hop dong, trong cac giao dich trudce
dé gitra cac bén va trong thong tin trao déi gitra
cac bén vao bat ki thoi diém nao trudc hodc vao
thoi diém giao két hop dong.

Hon ntta, treong hop mét bén c6 nhiéu hon
moét dia diém kinh doanh, theo Diéu 10 caa CISG
1980, dia diém kinh doanh dwoc xac dinh 1a noi
c6 moi quan hé gan giii nhat vdi viéc giao két va
thuc hién hop dong, c6 xem xét dén hoan canh
ma cac bén biét hoac dw liéu vao bat ki thoi diém
nao trudc hodc vao thoi diém giao két hop dong.
Giai thich yéu t6 “moéi quan hé gan gii”, mot
Trong tai trong vu tranh chédp gitra cong ty Thuy
Si va cong ty Serbian lién quan t6i mot hop dong
mua ban thiét bi dong gdi sita vao nam 2008 xac

! CLOUT No.1021,15 July 2008. Nguon truy cap:
https://cisgew3.law.pace.edu/cases/080715sb.html
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dinh réng: Dia diém lién quan chit ché nhat dén
hop dong va thuc hién hgp dong 1a tru so chinh
cua nguoi ban tai Thuy Si, day 1a noi ngwoi ban
tién hanh dam phan, ky két cac hop dong, thuc
hién viéc giao hang va nhan thanh toan tién hang.

Trong mot vu tranh chdp khac gitra cong ty
Hoa Ky va cdng ty Canada lién quan dén hop
dong mua ban cac thi€t bi mdy tinh vao nam
2001, Toa an xac dinh dia diém kinh doanh ctia
nguoi ban la noi ¢6 mdi quan hé gan giii nhat
véi giao dich va nhan thay rang d6 1a Canada boi
hang hoéa dugc san xuat tai Canada, tru sd cong
ty cia nguoi ban 6 Canada va cdo budc vi pham
dai dién duoc thyre hién ttir CanadaZ.

Nhu vay, doi véi cac hop dong mua ban
hang hda qudc t& CISG 1980 sé duoc ap dung
trong 02 treong hop: (i) Khi cac bén c6 tru so
thuwong mai 6 cac qudc gia la thanh vién Cong
wde (biéu 1.1.a) va (ii) Khi theo cac quy tic cua tu
phap quoc t€ thi luat ap dung la luat cua qudc gia
thanh vién CISG (Diéu 1.1.b).

truy cap ngay 10/01/2020

* Tién si, Truéng Khoa Ludt Quéc té, Truong Dai hoc
Ludt, Pai hoc Hué’

** Gidng vién Khoa Ludt Qudc té, Truong Pai hoc
Ludt, Pai hoc Hué

2 CLOUT No.433, 30 July 2001. Nguén truy cap:
https://cisgw3.law.pace.edu/cases/010727ul.html
truy cap ngay 10/09/2020
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Trieong hop thiv nhat: Khi cic bén co tru so¢
thwong mai ¢ cdc qudc gia la thanh vién Cong woc

Day la truong hop ap dung pho bién nhat
cta CISG 1980. Vi du, CISG 1980 sé duoc ap dung
thay cho phap luat qué'c gia dé6i véi hop dBng
mua ban hang hoa gitra cong ty Viet Nam va
cong ty co tru so & Phap, Ptic, Uc, Han Qudc,..
boi 1é Viét Nam va cac nudc nay déu la thanh
vién cta Cong woc. Quy dinh nay dap ting muc
tiéu trong tam ctia Cong wdc la xéy dung mot
khung phap ly thong nhat cho cac giao dich mua
ban hang hoa quoc t€ dién ra trén toan cau’. Theo
do6, khi cac qudc gia phé chuan hodc gia nhap
Cong woc thi Cong wdc trd thanh mot phan nodi
luat ctia qudc gia d6 va sé duwong nhién duoc ap
dung ddi voi cac giao dich gitra cac cong dan cta
qudc gia thanh vién do.

Trwong hop thit hai: Khi theo cdc quy tic ciia
Tw phdp qudc té'thi ludt dp dung la ludt ciia quoc gia
thanh vién CISG

Day duoc goi la truong hop ap dung “gian
tiép” Cong wdc va mo rong dang ké pham vi ap
dung cua Cong wdc nay ddi voi cac hop dong
ngay ca khi mot bén hoac ca hai bén trong hop
dong khong c6 dia diém kinh doanh tai cac quéc
gia thanh vién cua Cong wdc. Vi du, trong mot
tranh chadp lién quan dén hgp dong mua ban
giay gitta cong ty Dtic va cong ty Italia vao nam
1989*. Tai thoi diém ky két hop dong, Dtic khong
khong phai la thanh vién cua CISG 1980. Trong
qua trinh thwe hién hgp déng, hai bén phat sinh
tranh chap lién quan dén chat luong hang hoda;
do d6, nguoi mua Pirc da dé trinh mot don khoi
kién lén Toa an quén Aachen (Dl’xc) bé xac dinh
luat ap dung dai voi hop dong nay, Toa an quan
Aachen da ap dung cac quy tac Tw phap quoc
t€ cua Ptrc va két luan rang: Ludt ctia nudc noi
nguoi ban thiee hién hoat dong kinh doanh chu
yéu sé la luat ap dung, ma ¢ day la luét cta Italia.
Tuy nhién, Italia bdy gio dala mdt thanh vién ctia
CISG 1980, do do, theo dinh tai diém b khoan 1
biéu 1, Cong udc sé trd thanh nguodn luat diéu
chinh ctia hop déng nay.

Nhu vay, treong hop thit hai thuong duoc
giai thich nhw sau: Khi 4p dung cac quy pham

3 Christophe Personal

and Territorial

Bernasconi  (1999), The
Scope of the Vienna Convention
on Contracts for the International Sale of Goods (Article
1), Netherlands International Law Review, Vol.46,
pp- 137-170.

* CLOUT no.46, 3 April 1990. Nguén truy cap: https:/

cisgw3.]aw.pace.edu/cases/900403g1.html, truy cap
ngay 10/09/2020
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xung dot trong Tw phap qudc té cia mot qudc
gia (thong thuong la quéc gia co toa dn dang giai
quyét tranh chap) dan chiéu dén luat cia mot
quoc gia thanh vién Coéng wdc thi Cong wdc sé
duoc 4p dung. Ngoai ra, trrong hop nay cling
xay ra khi cac bén lwa chon luat ap dung cho hop
dong la luat cia mot nude thanh vién Cong woc
béi quy tac cac bén trong hop dong duoc tw do
lwa chon luat 4p dung la nguyen téc thong dung
va cot 161 ctia Tu phap qudc t€ vé hop dong.

Tuy nhién, trong mot vu tranh chap gitta
nguoi ban Hoa Ky va nguwoi mua Anh phat sinh
tr hop dong mua ban tring ca mudi, Toa an
Quan lién bang Kentucky (Hoa Ky) lai dua ra
mot quyét dinh khac biét. Toa an nay da ap dung
Muc 188 cua Luat xung dot (Ban stra d6i thit hai)
dan chiéu téi “ludt ciia tiéu bang ma cé moi quan hé
gan giii nhat voi hop dong va cdc bén...”. Trén co s&
do, Toa an xac dinh luét cua bang Kentucky, ttrc
la phap luat Hoa Ky (thénh vién ctaa CISG 1980)
sé la luat dp dung ddi voi tranh chdp nay. Ve
nguyen tac, trong truong hop nay, CISG sé duoc
ap dung thay cho phap luat Hoa Ky theo quy
dinh tai diém b khoan 1 Biéu 1 cua CISG (Tai thoi
diém k}'f két hgp dong, Anh chua phéi la thanh
vién ctia Cong udce). Tuy nhién, Toa an nhan thdy
rang Hoa Ky da bao Ivu quy dinh tai DBiéu 1.1.b;
do d6, Toa an quyét dinh 4p dung luat ctia bang
Kentucky dan chiéu t6i Bo luat thuong mai thong
nhdt (UCC) d€ giai quyét cac tranh chap phét
sinh tir hop dong’. Day la treong hop mét quéc
gia thanh vién® tuyen bd bao luu Digu 1.1.b nham
muc dich tranh viéc CISG sé thay thé luat noi dia
cua ho trong viéc diéu chinh hop dong véi méot
bén co tru so tai mot qudc gia khéng phai thanh
vién Cong wdce. Trong treong hop nay, phap luat
qudc gla (dwoc dan chiéu tir cac quy pham xung
dot caa Tu phap qudc t&€ hodc do cac bén thoa
thuan trong hop dong) sé duoc ap dung thay vi
ap dung CISG 1980.

1.2. Pham vi dp dung ciia Cong wéc doi voi
mot s6 hop dong ddc bigt

Cong woc dugc ap dung cho hop dong mua
ban hang hoa quéc té€ nhung khong dua ra dinh
nghia cu thé nao vé hop déong mua ban hang hoa
hay cac dang ctia hgp dong mua ban hang hoa.

> Princesse D’Isenbourg et CIE Ltd. v. Kinder Caviar,
Inc. and Kinder Caviar, Inc. v. United Airlines, Inc.,

22 February 2011. Ngudn truy cép: https://cisgw3.

law.pace.edu/cases/110222ul.html, truy cap ngay
10/09/2020.

¢ Bao gom: Hoa Ky, Trung Qudc, Singapore va Cong
hoa Séc.
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Xem xét cac quy dinh vé nghia vu ctia nguoi ban
va nguoi mua tai Diéu 30 va Diéu 53 cua Cong
wdc, ¢6 thé hiéu hgp dong mua ban hang héa la
hop dong theo d6 bén ban c6 nghia vu giao hang,
giao chiing tir va chuyén quy‘én so hitu hang hoa,
con bén mua c6 nghia vu tra tién va nhan hang’.

Tuy nhién, hién nay, thuc tién hoat dong thtrong
mai qudc t€ ghi nhan nhiéu “bién thé” cua hop
dong mua ban hang héa nhu hop dong phan
phdi, hop dong trao d6i hang hoa hay hop dong
hdn hop. Tt 46, cau hoi dit ra la: Liéu CISG 1980
c6 ap dung doéi véi nhitng hop dong nay khong?

Thit nhit, d6i véi Hop dong phin phdi
(Distribution Agreements)

Thang 01/1996, cong ty Helen Karninski
Pty caa Uc (Karnmskl) va cong ty Marketing
Australian Products cia Hoa Ky (MAP) ky mot
hop dong phan phdi doc quyén phu kién thoi
trang®. Cac diéu khoan ctia hop dong nay bao gom
phuong thitc thanh toan, bao hanh, giao hang va
cac giao dich mua hang tiép theo cia MAP. Thang
02/1996, hop dong phéan phoi duoc stra doi, trong
d6 b6 sung thém quy dinh vé viéc ban cac loai
hang héa duoc xac dinh cu thé. Tranh chip phat
sinh khi cac bén dang thuc hién cac dot giao hang
tiép theo. Trong qua trinh giai quyét tranh chap,
Toa an quén phia Nam New York tuyén bé CISG
khong ap dung doi véi cac hop dong phan phoi.
Toa an nay ly giai rang “CISG yeu cau mét hop
dong mua ban hang hoa phai c6 cac diéu khoan cu
thé quy dinh s6 luong hang hoa va gia ca”. Ngoai
ra, Toa an Cung tuyen bo “rat it an 1 ctia CISG lién
quan dén vén dé nay va khong c6 an 1& nao xac
dinh réng mot hop dong phan phoi thuéc pham
vi diéu chinh ctia Cong wdc”

Quyét dinh nay ctia Toa 4n quan phia Nam
New York tré thanh mot trong nhitng van dé
nhan duoc sy quan tam nhiéu nhat cta cac hoc
gia nghién ctru vé CISG 1980. Xét tir ban chat cta
Hop dong phan phdi, cac hoc gia cho rang: Loai
hop déng nay duoc xem 1a “Hop dong khung
(hay Horp dong nguyén tac)” diéu chinh cac
nguyen tac co ban nhat lién quan dén viéc dat
hang va giao hang nhung khong quy dinh cu thé
vé s0 luong va chat lwong hang hda ciing nhu

7 UNCITRAL Digest of Case Law on the United
Nations Convention on the International Sale of
Goods, Article 1. Nguén truy cap: https://www.
uncitral.org/pdf/english/clout/digest2008/article001.
pdf, truy cap ngay 11/09/2020

8 CLOUT no.187, 21 July 1997. Ngubn truy cap:
https://cisgw3.law.pace.edu/cases/970721ul.html
truy cap ngay 13/09/2020
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gid hang hda. Cdc thoa thuan khung, vé nguyén
tac, khong cau thanh * hOp dong mua ban hang
héa” theo khoan 1 Diéu 1 vi thi€u yéu cau vé tinh
xac dinh theo quy dinh tai Diéu 14 ctia CISG nén
khong chiu sy diéu chinh ctia Cong wdc.

Tuy nhién, trén thuee t&, cac bén thuong ky két
mot Hop dong phan ph01 dudi dang Hop dong
khung va sau d6, vdi moi [an dat hang, cacbén sé
tiép tuc ky két cac “hop dong riéng” dwa trén cac
nguyén tac duoc quy dinh trong Hop dong phan
phoi. Cac hop dong nay duoc xem la hop dong
mua ban hang hoéa va thudc pham vi diéu chinh
cua Cong wdc. Mot Toa an tai Puc da giai quyét
mot vu viéc twong tu phat sinh vao théng 7/1996
tir mot Hop dong phan ph01 doc quyen san
phédm dong co clia may cét co gitta mot cong ty
DPtic va mot cong ty Italia’. Trén co so Hop dong
phan phdi, d€ thuc hién cac don dat hang cu thé,
hai cong ty da tién hanh ky két mot s6 hop dong
r1eng, trong d6 quy dinh 15 s6 lwong, chat luong
va g1a ca hang hoéa. Toa an lap luan rang CISG
duoc ap dung d6i véi cac hop dong riéng cho cac
don ddt hang nhung khong ap dung d6i voi hop
dong phan phdi. Thay vao d6, hop dong phan
phdi duoc kiém soat boi luat hién hanh theo cac
quy tac xung dot phap luat. Do d¢, Toa an xac
dinh rang theo quy tac xung dot phap luat cta
btic, hop déng phan phdi duoc diéu chinh boi
luat noi dia cua Italia, khong phai CISG.

Thit hai, d6i v6i Hop dong trao doi hang héa
(Barter Transaction)

Hop dong trao do6i hang hda cd thé hiéu
mot cach don gian la viéc cac bén mua ban hang
héa ma khong st dung tién, tirc 1a khong xuat
hién nghia vu thanh toan. Theo d6, cac bén déu
c6 nghia vu giao hang va chuyén quyeén sé htru
hang héa cho nhau, mdi bén déu duoc xem la
nguoi ban déi vai tai san giao cho bén kia va la
nguoi mua doi voi tai san nhan ve.

Lién quan dén pham vi 4p dung cta CISG
1980 ddi véi hop dong trao d6i hang hda, cac co
quan tai phan va cac hoc gia c6 nhiéu quan diém
trai chiéu. Nhiéu nha binh luén cho rang CISG
khong hudng dén viéc diéu chinh cac hop dong
trao doi hang hda va Cong wdc ciing khong co
bat ky quy dinh nao d€ diéu chinh loai hop déng
nay'’, boi Cong wde yéu cau cac hop déong mua

* CLOUT No.169, 11 July 1996. Nguén truy cap:
https://cisgw3.law.pace.edu/cases/960711g1.html,
truy cap ngay 13/09/2020

10 Andrew J. Horowitz (2010), Revisiting Barter under
the CISG, Journal of Law and Commerce, Vol.29

No.l, pp. 99-115. Nguén truy cap: https:/www.
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ban phai la su trao d6i hang hoa 14y tién'. Mot s&
co quan tai phan cting dwa ra két luan tuong tu
khi giadi quyét cac tranh chap lién quan dén pham
vi ap dung ctia CISG d6i véi hgp dong trao doi
hang hoa. Trong mot vu viéc phat sinh tir hop
dong trao ddi hang hoa duoc ky két vao ngay
17/01/2003 gitta mot cong ty ctia Nga va mot
cong ty cua Lichtenstein'?, Trong tai Lién bang
Nganhan thé'y CISG 1980 kh6ng thé ap dung cho
hop dong nay theo thoa thuén ctia cdc bén. Trong
tai cho rang quan hé ctia cac bén dugc diéu chinh
bdi cac diéu khoan cua mot hop dong trao doi
hang hoa ma khéng c6 bat ky khoan thanh todn
bang tién nao; do d6, hop dong nay khong phai
1a mot hop dong mua ban hang hoa.

Tuy nhién, mot sO y kién khac lai cho réng
CISG ¢6 thé dugc ap dung d6i voi hop dong trao
d6i hang hoa dua trén hoc thuyé't hop dong déi
ung Hon ntra, trong bao cao cua UNCITRAL
nam 1979, Ban thu ky g1a1 thich rang cac giao
dich trao doi hang hda c6 thé duoc diéu chinh
bang CISG khi stt dung hoc thuyét hop dong doi
tng®. Mot Trong tai tai Trung Qudc da ap dung
hoc thuyét hop dong doi tng dé€ xac dinh pham
vi ap dung cua CISG d6i v6i hop dong trao doi
ving — u ré gitta mot cong ty Trung Qudc va mot
cong ty Jordan'.

Ngoai ra, Trung tam Trong tai thwong mai
qudc t€, Phong Thuong mai va C6ng nghiép
Ukraina trong tranh chap gitta mot cong ty My
va mot cong ty Ukraina két luan rang CISG duoc
ap dung cho hop dong trao doi hang hoa vi cac
bén tranh chap da thoa thuan ap dung®. Hién

researchgate.net/publication/271069123_Revisiting
Barter_under_the_CISG, truy cap ngay 13/09/2020

! Jelena Perovi (2011), Selected Critical Issues Regarding
the Sphere of Application of the CISG, Belgrade Law
Review, Vol.3, pp. 181-195.

12 Russian Federation arbitration proceeding, 9 March
2004. Nguon truy cap: https:/cisgw3.law.pace.edu/
cases/040309r1.html, truy cap ngay 14/09/2020

B Andrew ]. Horowitz (2010), Revisiting Barter
under the CISG, Journal of Law and Commerce, Vol.29
No.1, pp. 99-115. Ngu6n truy cap: https://www.
researchgate.net/publication/271069123_Revisiting_
Barter_under_the_CISG, truy cap ngay 15/09/2020

4 Sesame/ urea case, 13 June 1989. Nguon truy cap:
https://cisgw3.law.pace.edu/cases/890613c1.html
truy cap ngay 15/09/2020

5 Tribunal of International Commercial Arbitration

at the Ukrainian Chamber of Commerce and Trade,
Ukraine, 10/10/2003. Ngudn truy cap: http://cisgw3.
law.pace.edu/cases/031010u5.html, truy cap ngay
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nay, xu hudng dong y ap dung CISG cho hop
dong trao d6i hang hoa ¢ phan trdi hon do tan
sudt xuat hién ctia dang hop dong nay ngay cang
16n, dac biét tai cac nuwdc dang phat trién, dan
dén nhu cau can mot khung phap ly hiéu qua dé
diéu chinh mét cach thong nhat'.

Thit ba, d6i véi Hop dong hén hop (Mixed
contracts)

Pham vi ap dung cuaa CISG 1980 ddi véi cac
hop dong hon hop dugc quy dinh cu thé tai Didu
3 dwdi 02 hinh thtic sau: (i) Hop dong cung tng
hang héa dé ché tao hoac san xuat (Piéu 3.1) va
(i) Hop dong bao gom nghia vu giao hang va
nghia vu cung ting dich vu (Diéu 3.2).

Truong hop 1: Hop dong cung 1ing hang héa dé
ché’tao hodc san xudt

Theo quy dinh tai khoan 1 Biéu 3, hop dong
cung ung hang hoa dé ché tao hodc san xuat
duoc xem 1a hop déong mua ban hang hoéa va
thudc pham vi diéu chinh caa CISG 1980 néu
ngroi mua (nguroi dat hang) khong c6 nghia vu
cung tng “phan 16n” nguyén vat liéu can thiét
cho viéc ch€ tao hay san xuat hang hoa dé. Toa
phtc tham Muchen (Ptc), trong mot vu tranh
chdp gitta nguoi mua Dtic va nguoi ban Italia
phat sinh tit hop dong mua ban may san xuat
ctra s67 nhan thdy mdc du bén mua c6 nghia vu
cung ting mot s6 nguyén liéu va yéu cau vé thong
sO ki nhu’ng cac nguyeén liéu nay kh6ng dang ké
vé gla tri cing nhu chitc ndng so vdi san pham
cudi cung. Do d6, Toa phuc tham két luan rang
Hop dong cung tng hang hoa dé ché tao may
san xudt ctra s6 trong truong hop nay la hop
dong mua ban hang hoa, thudc pham vi diéu
chinh ctia Cong wdc. Cong wdc khong giai thich
treong hop nao nguwoi mua cung ng nguyén
vat liéu sé tao thanh viéc cung t¢ng “phan lon”
nguyén vat liéu theo quy dinh tai khoan 1 Diéu
3. Trong qué trinh giai quyé't cac tranh chdp phét
sinh tir cac hop dong cung tGing hang héa dé€ san
xudt, cac co quan tai phan da no luc d€ dua ra
mot cach giai thich hgp ly ddi véi tiéu chi “phan
16n” nay. Toa phuic tham Muchen trong vu viéc
ké trén da so sanh gia tri ctia nguyén vat liéu ma

15/09/2020

16 Andrew ]. Horowitz (2010), Revisiting Barter
under the CISG, Journal of Law and Commerce, Vol.29
No.1, pp. 99-115. Ngu6n truy cap: https://www.
researchgate.net/publication/271069123 Revisiting

Barter under_the CISG, truy cap ngay 15/09/2020

17 CLOUT no.430, 3 December 1999. Nguodn truy cap:
https://cisgw3.law.pace.edu/cases/991203¢g1.html
truy cap ngay 16/09/2020
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nguoi mua cung cdp so voi gid tri ctia san pham
dau ra dé€ dua ra két luan cudi cung. Mot s6 co
quan tai phan khac cling c6 cach tiép can twong
tw khi st dung phuong phép dinh luong thuan
tuy dé xac dinh ti 1é dong gdép cuia nguyén vat
liéu ma nguwoi mua cung cap d6i voi qué trinh
san xuat hang hoa.

Trong mot vy viéc dién ra vao nam 1995 gita
nguoi ban Hungary va ngudi mua Uc lién quan
dén hop dong mua ban container’®, Toa trong
tai cia Hungary da stt dung phuong phap dinh
luong thuén tuy trong bdi canh giai thich khoan
1 Biéu 3 ctia CISG 1980. Toa trong tai nhan dinh
nguoi mua da cung cap kim loai va phu kién can
thiét dé san xudt cac thung chta. Vi du, nguoi
mua da cung cap nguyén liéu va phu kién véi gié
tri 23.000 sA dé san xuat 12 container, tirc la xap
xi 2.000 sA cho mdi container. Trong khi do, gla
trung binh ctia mot thuing chira dwoc san xuat la
ttr 12.000 sA dén 20.000 sA. Do do, khong thé noi
rang nguyén vat liéu ngum mua cung cap la mot
phan quan trong ddi v6i qua trinh san xudt cac
container.

Ngoai ra, mot s§ Toa an cho rang cac huéng
dan, thiét ke hodc théng s6 ky thuat nay dwoc
xem la cac “nguyén vat liéu” phuc vu cho qua
trinh san xuat (nguyén vat liéu co thé ton tai o
dang httu hinh hodc v6 hinh), do d6, cac Toa an
van xem xét tiéu chi “cung tng phan 16n” tai
khoan 1 Biéu 3 d€ xac dinh pham vi ap dung ctia
CISG 1980Y. Mét s6 Toa an khac nhan thay cac
thiét k& hay thong so ky thuat khong dwoc coi la
“cac nguyén vat liéu can thiét dé san xuat hodc
ché tao hang hda” theo nghia tai Diéu 3.1 ctua
Cong woc®.

Trwong hop 2: Hop dong bao gom nghia vu giao
hang va nghia vy cung ttng dich vu

Trong thuec tién cua hoat dong mua ban hang
hoéa qudc t€, ngay cang nhiéu cac hop dong duoc

18 CLOUT case No. 164 Arbitration— Arbitration
Court attached to the Hungarian Chamber of
Commerce and Industry, Hungary, 5 December
1995, Nguon truy cap: https://cisgw3.law.pace.edu/
cases/951205h1.html, truy cap ngay 16/09/2020

¥ CLOUT case No. 157 [Cour d’appel Chambéry,
France, 25 May 1993]. Ngudn truy cap: https://
cisgw3.law.pace.edu/cases/930525f1.html, truy cap
ngay 17/09/2020

2 CLOUT case No. 331, Handelsgericht des Kantons
Ziirich, Switzerland, 10 February 1999. Nguon truy
cap: https://cisgw3.]law.pace.edu/cases/990210s1.
html, truy cap ngay 17/09/2020
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ky két dudi hinh thirc “hén hop”, trong d6 mot
pHén hop dBng lién quan dén viéc giao hémg hoéa
va phan con lai quy dinh cac nghla vu vé dich
vu nhu glarn sat viéc lap dat va dao tao nhan su
cho nguoi mua. Vé nguyen tac, khoan 2 Diéu 3
quy dinh loai hgp déng sé duoc diéu chinh boi
Coéng wdc néu phan lién quan dén nghia vu cung
ung dich vu khong phai la “nghia vu chu yéu”
cua hgp doéng. Toa phtc tham Muchen trong
vu tranh Ché'p hop dong mua ban mdy san xuat
ctra sO néu trén ciing da giai quyét truong hop
hop dong “hon hcyp” theo quy dinh tai Diéu 3.2.
Trong hop dong glua nguzcn mua Dtc va ngvzcn
ban Italia, ngoai viéc ngum mua s& cung cap mot
s6 nguyén vat liéu, cac bén con thoa thuan rang
hang hoa sau khi hoan thanh sé duoc van chuyén
dén dia diém kinh doanh ctia nguoi mua, tai dé
cac ky thuat vién cta ngum ban sé tién hanh
13p rap. Toa 4n nhan thdy gia tri ctia dich vu st
dung cac tho may trong 06 tuan chi cdu thanh
mot phan nho trong tong gié tri chi phi ctia hop
dong, ngoai ra, dac diém qua trinh ché tao hang
hoa quan trong hon so véi viéc lap dit va dua
hang hoa vao hoat dong. Vi vay, nghia vu chu
yéu trong treong hgp nay la cung cap hang hoa
chtt khong phai la dich vu.

“Tinh chuyéu” cia cacnghia vu thong thuong
duoc xac dinh dya trén gid tri kinh t& cia nghia vu
do trong hop dong Trong vu tranh chdp dién ra
vao nam 2006 gitra nguoi mua Dan Mach va nguoi
ban Thuy Si lién quan dén hop dong mua ban hé
thong may dong chai, Toa an dan su (Zivilgericht)
Basel-Stadt nhéan thay: Néu gia tri kinh t€ ctia cac
nghia vu cung tng dich vu I6n hon 50% gia tri
kinh t€ ctia toan bd nghia vu ctua nguoi ban thi
hop dong nay khong thudc pham vi diéu chinh
cta CISG 1980%. Theo d6, mot Toa an tai Phap da
két luan rang hop dong mua ban va thao do nha
kho cti thudc pham vi ap dung ctia CISG 1980 v6i
ly do gid tri ctia cac dich vu thao d& chi chiém 25%
tong gia tri ciia hop dong™.

Bén canh viéc tinh toan gia tri kinh t€ cua
nghla vu cung tng dich vy, mét s6 Toa an cho
rang can thiét phai xét dén cac hoan canh ky két
hop dong, muc dich cua hop dong dé xac dinh
“tinh cha yéu” khi 4p dung quy dinh tai khoan
2 biéu 3. Toa an quan Mainz (Dtc) lap luan la

2l Switzerland 8 November 2006 Civil Court Basil-
Stadt (Packaging machine case). Ngudn truy cap:
https://cisgw3.law.pace.edu/cases/061108s1.html,
truy cap ngay 17/09/2020

2 CLOUT case No. 152, Cour d’appel Grenoble, France,

26 April 1995. Nguon truy cap: https://cisgw3.law.pace.
edu/cases/950426f2 html, truy cap ngay 17/09/2020
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tai thoi diém giao két hop dong, cac bén déu dat
trong tam vao cac nghia vu trong hop dong doi
véi viéc ban va giao loai hang hoa chét luong cao
nay Toa an nhan thay truede cac nghia vu khac
ctia hop dong nhu van chuyén, 1ap dat, bao tri 1a
nghia vu phu so vdi nghia vu giao hang®.

1.3. Pham vi dp dung ciia Cong wéc doi vdi
cdc logi hang héa

CISG 1980 khong 4p dung doi véi mot s
loai hang hoa nhét dinh. Dya vao muc dich cta
viéc mua hang, theo quy dinh tai Diéu 2.a, Cong
uwde khong ap dung néu hang héa duwge mua dé
phuc vu muc dich ca nhan hoac gia dinh. Tuy
nhién, néu hang dwgc mua boi mot ca nhan cho
muc dich kinh doanh, giao dich thi sé dugc diéu
chinh boi CISG 1980. Riéng d6i v6i hop dong tiéu
dung, yéu t6 quyét dinh pham vi ap dung cua
Cong uwdc la y dinh sit dung ctia hang hoa. Mot
hop dong tiéu dung thudc treong hop loai trie
ap dung Cong wdc khi y dinh dung cho ca nhan
hoac gia dinh dwgc bén ban biét trede hodc vao
thoi diém giao két hop dong.

Dua vao loai giao dich, theo quy dinh tai Diéu
2.b, Cong wdc khong ap dung cho cac giao dich
ban diu gia boi giao dich ban dau gia c6 cac quy
dinh d4c thu trong phép luét ctia cac qudc gia. Do
vay, nhiing giao dich nay sé tiép tuc duoc diéu
chinh boi nhitng quy dinh d6, méc du nguoi dau
gia thanh cong c6 thé dén tir mot qudc gia khac.
Tuong tw, Diéu 2.c loai trix viéc ap dung Cong

wde cho nhitng giao dich mua ban hang hoa dé

thi hanh luat hoac cac quyét dinh tu phép. Diéu
2.d loai trtt cac giao dich mua ban ching khoan
vi nhitng giao dich nay lién quan dén nhiing van
dé khac v6i thwong mai hang hda thong thuong,
va mot s6 hé thong phéap luat khong xem ching
khoan la mot loai hang hoa.

Dua vao loai hang hda, Diéu 2.e loai trir ap
dung CISG cho nhiing giao dich mua ban tau
thuy, may bay, thuy phi co. biéu 2.f loai trir ap
dung Cong wdc cho giao dich mua ban dién nang
trén co so rang trong mot sd hé thong phap luat,
dién nang khong duoc xem la hang héa va mua
ban quoc t€ dién nang lién quan dén nhitng van
dé dac thu so voi nhiing van dé thong thuong
ctia mua ban hang héa quéc té.

1.4. Loai trir pham vi dp dung ciia Cong udc

CISG 1980 dugc xay dung trén nén tang
nguyén tic tu do trong giao két hop dong. Do d¢,
Cong wdc cho phép cac bén co thé thoa thuan vé

3 CLOUT case No. 346, Landgericht Mainz, Germany,

26 November 1998. Ngu6n truy cap: https:/cisgw3.law.
pace.edu/cases/981126g1.html, truy cap ngay 17/09/2020
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viécloai trit pham vi 4p dung Cong wdc theo quy
dinh tai Diéu 6.

Trong mét hop dong mua ban xe 6 to gitta
nguoi mua Singapore va nguoi ban Diic, cac bén
da thoa thuan vé mot diéu khoan chon luét, trong
d6 luat ctia Pic duoc ap dung ddi voi hop dong
nay, dong thoi loai trir viéc 4p dung Cong udc vé
Mua béan hang héa qudc t€ (ULIS) va Cong udc
veé Giao két Hop dong mua ban hang héa qudc
t¢ (ULF). Toa phtc tham Muchen cho rang CISG
1980 duoc ap dung theo quy dinh tai Diéu 1.1.a
boi tai thoi diém ky két hop dong, ca Puc va
Slngapore déu la thanh vién cua Cong udc. Ngoal
ra, Toa an lap luan rang viéc cac bén loai trir ap
dung ULIS va ULF khong dong nghia véi viéc loai
trie &p dung CISG 1980. Toa an cﬁng lvuy ‘trong
mot glao dich mua ban hang héa qudc té, viéc loai
trie ap dung CISG 1980 pha1 duoc thé hién bang
quyét dinh rd rang cua cac bén tham gia®.

Trong mot tranh chap khéac phat sinh tir hop
dong mua ban may gitta nguoi ban Bi va nguoi
mua DPirc, Toa an quan Namur (Bi) cling dua ra
két luan tuwong tw. Toa an nhan thay hop dong
duoc diéu chinh boi CISG 1980 boi cac bén cd dia
diém kinh doanh tai cdc qudc gia thanh vién cta
Cong woc va cac diéu kién ap dung Cong wdc
déu thoa man. Ve viéc loai trir 4p dung CISG
1980, Toa an cho rang cacbén khong loai trir viec
ap dung Cong wdc mdt cach rd rang hodc ngam
dinh. Hop dong khong c6 bat ky diéu khoan nao
dé cap dén luat ap dung ciing nhu viéc loai trte
ap dung CISG 1980, cac bén chi c6 thé loai trie
viéc ap dung Cong uéc bang diéu khoan rd rang,
vi du “Hop dong nay duoc diéu chinh boi luat
mua ban hang hoa theo B luat dan sy Duc”.
Hon ntra, Toa an chi ra la hop dong bang tiéng
Duic khong duwoc xem la loai trir &p dung Cong
wdc mot cach ngam dinh?.

Theo thuc tién xét xt, cac bén trong hop
dong c6 thé loai trir viéc 4p dung CISG 1980
mot cach ro rang hodc ngam dinh. Céac bén ¢
thé loai trir viéc ap dung CISG mot cach rd rang
thong qua viéc soan thao mot diéu khoan trong
hop dong quy dinh viéc CISG sé khong duoc ap
dung, dong thoi chi r6 luat ap dung d€ giai quyét
cac tranh chap phat sinh tir hgp dong. Ngoai ra,
cac bén con co thé loai trir viéc 4p dung CISG

# CLOUT No.826, Appellate Court Miinchen, Auto case,
19 October 2006. Nguon truy cap: https://cisgw3.law.
pace.edu/cases/061019g1.html, truy cap ngay 18/09/2020
» Belgium 15 January 2002 District Court Namur (SA

P. v. AWS). Ngudn truy cap: https://cisgw3.law.pace.
edu/cases/020115b1.html, truy cap ngay 18/09/2020

Khoahoc Kiémsat 113



PHAN TICH PHAM VI AP DUNG CUA CONG UOC VIEN 1980...

mot cach ngam dinh. Theo d6, viéc cac bén thoa
thuén lwa chon luat cia mot quoc gia khong phai
thanh vién ctia Cong wdc cling dwoc xem la mot
treong hop loai trit ap dung Cong wdc. Hodc
trong mot sd truong hop, Toa an cling cong nhan
y chi loai trir ap dung Cong wdc khi cac bén thoa
thuan chon luét ctia qudc gia thanh vién Cong
wéc nhung trong d6 phai chi rd luat nao cua qudc
gia sé duoc ap dung ddi véi hop dong.

2. Mot s6 khuyén nghi

Trén co s phan tich cac quy dinh ctia Cong
wde Vién 1980 vé pham vi 4p dung thong qua
mot sO tranh chdp tiéu biéu, bai viét dua ra mot
s0 khuyén nghi d6i vdi cac co quan nha nude co
thdm quyén ciing nhu cac doanh nghiép trong
qua trinh ap dung cac diéu khoan vé pham vi ap
dung nhu sau:

Thit nhat, Viét Nam da trd thanh thanh vién
cta Cong wdc tir ngay 01/01/2017; do do, tat ca
cac hop dong mua ban hang hoa gitta cong ty cd
dia diém kinh doanh tai Viét Nam va cac doi tac
c6 dia diém kinh doanh tai cac qu6c gia khac sé
mdc nhién thudc pham vi dp dung cta Cong udc.
Tuy nhién, can hiéu rang CISG duoc ap dung
khong c6 nghia la luat qudc gia khéng con vai tro
gl nira. Trat tie cong cOng van phai dwoc tuan thu
va luat qudc gia van diéu chinh nhitng van dé ma
CISG khong cham toi.

Thit hai, trong treong hop mot cong ty co6 dia
diém kinh doanh tai Viét Nam ky két mot hop
déng mua ban hang hoa véi mot doi tac co dia
diém kinh doanh tai mét qudc gia khong phai la
thanh vién cua Cong wdc thi hop d\éng néy chi co
the duoc diéu chinh boi Cong udc theo cac quy
tac tai Diéu 1.1b. Cu thé, néu tranh chap phat
sinh va cac bén khéi kién tai mot toa an caa Viét
Nam thi tda n sé& 4p dung cac quy tac Tw phap
qudc t€ cua Viét Nam dé xac dinh luat thuc dinh
ap dung ddi véi quyén va nghia vu ctia cac bén
theo hop dong. Quy pham xung doét cho hop
dong hién hanh la Diéu 683 B luat dan sy nam
2015. Theo diém a khoan 2 Diéu 683 cua B luat,
néu cac bén khong thoa thuan luat ap dung thi
luat ctia nwdc cé maoi lién hé mat thiét nhat véi
hop dong 1a luat ctia nuede noi nguoi ban cu tra
néu la ca nhan hodc noi thanh 1ap néu la phap
nhan (d6i véi hop dong mua ban hang héa). Do
do, luat thuce dinh trong trieong hop nay la luat
cuia nudc nguoi ban. Néu nguoi ban la cong ty
ctua Viét Nam thi Cong wdc duoc ap dung thay
cho luat qudc gia Viét Nam boi Cong wdc lac nay
da tro thanh mot phan ndi luat cua Viét Nam.
Nguoc lai, néu nguoi ban 1a doi tac thi luat cua
nudc do6 sé duwoc dp dung d€ giai quyét tranh
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chap d6i voi hgp dong nay.

Thit ba, mot luu y nita ddi véi cac co quan
tai phan ctia Viét Nam la Cong wdc sé khong ap
dung d6i véi mot s6 hop dong nhét dinh. Tt thuee
tién xét xtt, c6 thé nhan thdy cac hop dong phan
phoi sé khong thudc pham vi ap dung ctia Cong
woc. Tuy nhién, cac hop dong riéng biét cho cac
don dat hang duoc xem la hop dong mua ban
hang hda va duoc diéu chinh boi Cong wde. Doi
v6i hop dong trao d6i hang hoda, Luat thuong
mai Viét Nam nam 2005 chua c6 quy dinh vé hop
dong trao d6i hang hda, nhung Bo luat dan su
nam 2005 va Bo luat dan sy nam 2015 déu c6 quy
dinh vé hop dong trao doi tai san: “Hop dong
trao doi tai san la su thoa thuan gitta cac bén,
theo do, cac bén glao tai san va chuyén quyén s¢
httu d6i véi tai san cho nhau”*, dong thoi, khang
dinh mdi bén déu duoc coi 1a ngLrOl ban d6i voi
tai san giao cho bén kia va la nguoi mua d6i voi
tai san nhan vé. Theo phép luat Viét Nam, hop
dong trao d6i hang hoa la mét dang déc biét cua
hop dong mua ban hang hoéa. Do d¢6, theo cach
ti€p can ctia mot s6 hoc gia, Cong wdc cd thé ap
dung cho loai hop dong nay néu phap luat quéc
gia xem no la mot hop dong mua ban hang hda.

Thit tu, mOt van dé khéc cac bén can xét dén
la: Liéu ré“mg cac bén c6 thé lya chon ap dung
Cong udc trong cac treong hop khong thoa man
cac diéu kién tién quyét d€ ap dung Cong wdc
hay khong? D6i véi mot quoc gia thanh vién
Cong udc, déy la mot trong nhfrng van dé quan
trong ma cac doanh nghiép can quan tam, dac
biét la trong cac hop dong hon hop khi nghia vu
cung ung dich vu la chu yéu nhe Hop dong xay
dung hay cac loai hop dong chia khoa trao tay.
Ve nguyen tac, Cong wdc sé khong loai trtr pham
vi ap dung ddi vdi cac hop dong nay néu cac bén
muodn lwa chon ap dung Cong udc thong qua
diéu khoan chon luét trong hop dong.

Thir nam, Cong wdc cho phép viéc loai trie
ap dung Cong udc, tuy nhién, cac bén phai thé
hién y dinh loai trtr mét cach rd rang hodc ngam
dinh. Tuy vay, tit khia canh doanh nghiép, viéc
loai trir ap dung Cong wdc khong phai la mot lwa
chon duoc khuyén khich cho cac doanh nghiép
Viét Nam. Trong cac giao dich mua ban hang héa
qudc t€, néu cac bén loai trir viéc ap dung Cong
uwdc, thay vao do Iwa chon ap dung phap luat cua
mot qubc gia khéac, cac bén sé phai d6i mat voi
nhiéu van dé kho khan trong viéc ti€p can va tim
hiéu cac quy dinh ctia phap luat nwede ngoai khi
tranh chap xay ra./.

2% Khoan 1 Diéu 463 BoO luat dan sw nam 2005 va
khoan 1 Diéu 455 B0 luat dan sy nam 2015
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