CHUYEN RUI R0 D01 UGI HANG HOR TRONG CONG UGC VIEN 1980:
TIEP CAN PHAP LY VA KHUYEN NGHI THUC THI TAI VIET NAM
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Bai viét phén tich cdc quy dinh trong Cong wéc Vién 1980 vé chuyén riii ro d6i vdi hang héa
nhu noi ham chuyén rii ro déi v6i hang héa, nghia vu khi chuyén rii ro, thoi diém chuyén rii
ro qua cdc diéu ludt cy thé. Dong thoi, bai viét so sdnh véi quy dinh phdp ludt Viet Nam dé tir
d6 khuyén nghi mot s6 giai phdp thuc thi cé hiéu qua & Viét Nam hién nay.
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The article analyzes provisions in CISG 1980 relating to the passing of risk such as
the principle of the passing of risk, obligations in passing of risk, time of the passing of
risk. Furthermore, by comparison to Vietnamese regulations, it provides some effective

implementation solutions in Vietnam.
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gay nay, thuwong mai qudc t€ dong
Nvai tro quan trong trong chién luwgc

phat trién kinh t€ qudc gia. Tuy
nhién, di cing voi su phat trién nhanh chéng
cua hoat dong thuong mai qudc t€ la cac rui
ro sé xay dén voi cac thuong nhan, déc biét
la nhitng rui ro lién quan dén hang hoa trong
cac giao dich lién quan dén hgp dong. Do do,
xac dinh trach nhiém, nghia vu va phan dinh
rui ro la mét trong nhiing van dé phap ly
quan trong trong qua trinh dam phan, giao
két va thuc hién hop déng mua ban hang hoa
quoc té.

Tt ndm 1951, mot Uy ban dic biét do Hoi
nghi Hague chi dinh d€ thyc hién viéc stra doi
Luat thong nhat vé mua ban hang héa qudc
t&¢ da bao cao rang rui ro d8i v6i hang héa 1a
mot trong nhiing van dé quan trong nhat ma
cac nha soan thao can phai xét dén'. Theo do,
nodi dung lién quan dén chuyén rai ro ddi voi
hang hoa tro thanh mot trong nhitng van dé
trong tam trong qua trinh stra d6i Luat thong
nhat vé mua ban hang héa qudc t€. Nhiing
yéu td nay duoc ddc biét chu trong trong qua
trinh soan thao Cong wdc Vién 1980 vé Hop
doéng mua ban hang hdéa qudc té. Cong udc
la mot trong nhtng no luc thanh cong nhat
trong viéc thong nhat phap luat vé hop dong
mua ban hang héa qudc t&. Dac biét, Cong wéc
Vién 1980 da xay dung duwoc mot hé thong cac
nguyen tac xac dinh van dé chuyén rai ro déi
voi hang hoa tai Chuong 1V, tao ra co so phap
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ly quan trong cho cdc bén trong qua trinh
“phan bd” rui ro khi thuc hién cac giao dich
mua ban hang hda qudc té.

1. Quy dinh cta Céng wéc Vién 1980 vé
chuyén rui ro ddi v6i hang hda

1.1. Nguyén tic chuyén rii ro d6i v6i hang
héa trong hop dong mua bdn hang héa quoc té’

Nguyén tic chuyén rai ro ddi véi hang
hoéa dwgc quy dinh tai Diéu 66 cia Cong wdc
Vién 1980 nhw sau: “Viéc mit mat hay hw hong
hang héa xay ra sau khi riii ro chuyén sang nguoi
mua khong mién triv cho nguwoi nay nghia vu phdi
tra tién, trir phi viéc mat mat hay hw hong dy la do
hanh dong ciia nguoi ban gdy nén”.

Vé nguyén tac, rai ro ddi véi hang hoa sé
duoc chuyén giao tlr nguoi ban sang nguoi
mua tai mot thoi diém nhat dinh. Theo d6,
sau thoi diém nay, nguoi mua phai chiu trach
nhiém lién quan dén hang héa do6 trong moi
hoan canh, trir trrong hop nguoi mua chimg
minh dwgc rui ro d6i voi hang hda do6 xuat
phat tir 16i ctia nguoi ban. Nhuw Vay, biéu 66
Cong wde Vién 1980 quy dinh hai van dé trong
qua trinh chuyén rui ro d6i véi hang hda, bao
gom hau qua phép ly va giéi han trach nhiém.

* Tién si, Giang vién Truong Dai hoc Ludt, Pai hoc Hué
** Giang vién Truong Dai hoc Ludt, Dai hoc Hué
! P.M. Roth (1979), The Passing of Risk. Nguon truy

cap: https://www.cisg.law.pace.edu/cisg/biblio/roth.
html, truy cap ngay 03/09/2020.
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Thit nhit, vé hdu qua phap ly

Theo quy dinh tai Diéu 66 Cong wdc Vién
1980, khi rui ro da dugc chuyén giao tir nguoi
ban sang ngwoi mua, nguwoi mua phai thyec
hién nghia vu thanh toan cho ngwoi ban theo
dtng hop dong da giao két cho di hang hoa
dang ¢ tinh trang mat mat hodc hu hong Noi
cach khdac, nguoi mua sé khong thé vién dan
khoan 1 Diéu 58 ctia Cong wdc dé tir chdi thanh
toan tién hang véi ly do nguoi ban khong giao
hang theo quy dinh trong hop dong.

Bén canh d6, nguwoi mua ciing mat quyén
khoi kién nguoi ban véi cac cdo budc nhu:
Nguoi ban da vi pham Diéu 25 cua Cong udc
Vién 1980 khi “pha v& cac ky vong” chinh
dang cua nguoi mua theo hop dong hoac
nguoi mua khong thé ap dung cac ché tai cdo
budc ngwoi ban vi pharn hop dong hay tham
chi ap dung biéu 50 ctia Cong wdc nham yéu
cau giam gia ddi voi hang héa bi hu hong,
mat mat.

Tuy nhién, d& dam bao tinh cong bang va
bao vé 1oi ich tdi ru cho cac bén tham gia hop
dong, Cong wde Vien 1980 van xay dung cac
nguyén tac glOl han trach nhiém nham giai
phong ngwoi mua thoat khoi nghia vu thanh
toan trong trueong hop chuyén rui ro doi véi
hang hoa.

Thit hai, vé gidi han trdch nhiém

Quy dinh c8t 16i ctia nguyén tic gidi han
trach nhiém chinh la khai niém “rai ro”, tiec la
xac dinh nhitng loai rti ro nao thudc pham vi
diéu chinh cua Diéu 66 Cong wéc Vién 1980.

Mac du Cong wdc khong dua ra bat ky giai
thich nao vé khai niém “rui ro” nhung viéc st
dung cum tr “mat mat hodc huv hong doi voi
héng hoa” tai Diéu 66 cﬁng da chirdoxu hvzong
cua Cong e trong viec xac dinh noi ham cua
khai niém rai ro. Uy ban Lién hop quoc vé
Luat Thuwong mai qudc t&€ (UNCITRAL) ciing
dwa ra mot so giai thich cu thé vé cac treong
hop mét mat hodc huw hong déi véi hang hoa
duoc duc rat tir hé thong cac an 1é vé Cong
wdce Vién 1980.

Mat mat hang hoa la truong hop hang hoa
khong thé tim thdy, bi trdm hodc bi chuyén
giao cho mot chu thé khac. Tham chi, trong
mot sO treong hop, hang héa bi 1an 16n voi
cac loai hang héa khac ma khong thé xac dinh
cing duwoc xem la mat mat. He hong hang
héa bao gom truong hop hang hda bi pha
huy toan bo, chiu nhitng tac dong khach quan
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bén ngoai nhu thoi tiét dan dén giam st chat
lwgng, hang hoa bi hao hut do tinh chat trong
qua trinh van chuyén hodc luu tri.

C6 thé nhan thay, nhuzng loai rti ro thudc
pham vi diéu chinh ctia Diéu 66 bat budc
pha1 lién quan truc ti€p dén dac tinh vat ly
cua hang hda va phat sinh tir nhitng su kién
khéch quan nam ngoai y chi chu quan cua
nguoi ban. Do d6, moét s6 treong hop sé bi
loai trtr khéi pham vi rti ro dwge xac dinh
tai Diéu 66, bao gobm hanh dong cua Nha
nudc hodc co quan ¢6 thdm quyén nhu tich
thu hang hoa hodc ban hanh 1énh cdm nhap
khau, xuat khau hang hda, hay cac rui ro kinh
t&€ nhu bién dong gia ca trén thi truong cling
khong thudc treong hop nay.

Ngoai ra, nguyén tac giéi han trach nhiém
tai Diéu 66 ciing loai trit trach nhiém ctua
nguwoi mua lién quan dén rui ro doi véi hang
héa 1a do “hanh dong hodc so suat” ctia nguoi
ban gay ra. Trong mot s6 vu viéc lién quan
dén tranh chap hop dong mua ban hoéa chat,
Trong tai nhan thay rang nguoi ban da cung
cap sai thong tin vé nhiét do bao quan hoda
chat cho nguoi van chuyén, dan dén truong
hop hoa chat bi hw hong do nhiét d bao quan
khong phu hop, vi vay, nguoi ban phai chiu
trach nhiém d6i v6i nhiing mat mat hodc hu
hong cta hang héa®. Tuy nhién, cum ttr “hanh
dong hodc so suat” tai Diéu 66 ciing gay ra
kha nhiéu tranh cai trong qua trinh giai thich
va ap dung Cong uoc Vién 1980. Cau hoi
dwgc nhiéu hoc gia dat ra 1a liéu rang nhitng
“hanh dong hodc so suat” ctia nguoi ban theo
quy dinh tai Diéu 66 c6 bao gom tat ca cac
hanh dong ctia nguoi ban hay chi bao gom
nhtng hanh ddng cau thanh cac hanh vi vi
pham nghia vu hop dong? Theo binh luan cua
Ban thu ky vé Diéu 78 ctia Ban du thao 1978
(sau nay la Diéu 66 cua CISG 1980)°, Diéu 66
khong chi hueéng dén cac hanh déng hoac so
sudt ctia nguwdi ban ma cau thanh mét vi pham
nghia vu hop dong. Nguyén tic nay ctia Diéu

2 CLOUT case No.683 (1999), CIETAC Arbitration,

China. Ngu6n truy cap: http://cisgw3.law.pace.edu/
cases/990000c1.html, truy cap ngay 05/09/2020.
*Michiel Buydaert(2013), Master Thesis “The Passing
of Risk in the international sale of goods: A comparision
between the CISG and the Incoterms”.Nguon truy cap:
https://lib.ugent.be/fulltxt/RUG01/002/060/824

RUG01002060824_2013_0001_AC.pdf, cap
ngay 05/09/2020.

truy
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66 phai duoc giai thich theo nghia rong, titc la
bat ky hanh dong ctia ngwoi ban vi pham cac
nghia vu phap ly theo quy dinh cta Luéat boi
thuong thiét hai ngoai hop dong va dan dén
nhiing mat mat hodc hu hong hang héa déu
thudc treong hop “hanh dong hodc so suat”
néu trén.

1.2. Thoi diém chuyén rii ro d6i v6i hang

héa trong hop dong mua bin hang héa quoc té

Thoi diém chuyén rai ro d6i véi hang hoa
la mot trong nhitng van dé phuic tap nhat
trong qua trinh soan thao Cong wdc Vién 1980
bdi vi moi qudc gia ¢d nhitng quy dinh khac
nhau vé thoi diém chuyén rui ro d6i voi hang
hoa. Khoa hoc phap ly ghi nhan ba hoc thuyét
vé thoi diém chuyén rui ro nhu sau*:

Mot 1a, hoc thuyét duoc st dung trong
hé thong phap luat caa Thuy Si, Ha Lan va
Tay Ban Nha. Theo hoc thuyét nay, thoi diém
chuyén rui ro d6i véi hang hda dugc xac dinh
la thoi diém ky két hop d‘()ng Tuy nhién, hoc
thuyet nay dwoc danh gia la khong phu hop
voi thuc tien, boi 1€ tai thoi diém ky két hop
dong, hang héa van nam dudi quyen kiém
soat cila ngudi ban nhung rti ro doi véi hang
héa thi da chuyén glao cho nguoi mua. Nhue
vay, ap dung nguyén tac nay khong dam bao
tinh cong bang cho ngu>01 mua trong giao dich
mua ban hang héa qudc té.

Hai la, hoc thuyét duoc stt dung trong hé
thong phap luat cua Phép va Anh, d6 la thoi
diém chuyén giao rui ro d6i voi hang hoéa la
thoi diém chuyén giao quyén sd htru. Noi
cach khac, nguoi sé hitu hang hoa tai thoi
diém hang hoéa bi pha huy hodc mat mat la
nguoi phai chiu ton that. Tuy nhién, trén thuc
t€, ddc biét doi voi cac giao dich thuwong mai
qudc t€, quyén sé hitu hang hoa khong cé méi
quan hé vdi khéi niém rai ro, boi vi nguoi ban
thong thuong sé€ giao hang cho ngwoi van
chuyén nhung khong chuyén giao cac gidy to
vé quyén so httu cho dén khi nguoi mua thue
hién xong thua tuc thanh todn. Nhu vay, trong
mot sO treong hop nguon ban phai chiu rai ro
dai véi hang héa dang nam dudi sy kiém soat
cua nguroi mua.

Ba la, hoc thuyét duoc st dung trong
hé thdng phép luat ciia Ptic gan thoi diém

* Romein, A. (1999), The passing of risk a comparison
between the passing of risk under the CISG and German

law. Nguon truy cap: http://www.cisg.law.pace.edu/
cisg/giglio/romein.html, truy cap ngay 05/09/2020.
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chuyén rui ro véi thoi diém chuyén giao hang
hoa, ttrc la bén nao quan ly hang hoa trén thiec
t€'sé phai chiu rui ro. Hoc thuyét nay cho thay
nhtng diém wu viét hon so véi hai hoc thuyét
con lai, boi 1 bén nao chiém hitu hang héa
trén thuee t&€ sé€ cd diéu kién tot hon dé bao vé
hang hoéa cting nhw thuc hién cac bién phap
can thiét d€ khac phuc nhitng rti ro da xay
dén doi voi hang hoa.

Cac hoc thuyét néu trén _khong thé giai
quyét mot cach triét dé cac van dé dat ra. Do
do, Cong wdce Vién 1980 da no luc d€ hai hoa
héa cac hoc thuyét vé thoi diém chuyén rui
ro d6i véi hang hoa trong hop dong mua ban
hang héa qudc t€ thong qua cac quy dinh tai
biéu 67 dén Diéu 69.

1.2.1. Thoi diém chuyén rui ro doi véi hop
dong mua ban hang héa qudc té'co quy dinh vé vin
chuyén hang héa (Diéu 67)

biéu 67 Cong udc Vién 1980 duwoc ap
dung dé€ xac dinh thoi diém chuyén rui ro doi
v6i hang héa khi hop dong mua ban c6 quy
dinh vé van chuyén hang hoa. Giai thich khai
niém “hO’p dong cod quy dinh vé van chuyén”,
mot s6 hoc gia cho rang hop dong pha1 chtra
mot diéu khoan ro rang hodc an y vé nghia
vu van chuyén hang hoa cua ngvz(yl ban hodc
ngLrOl mua’®. Diéu khoan nay co thé quy dinh
10 rang rang hang hoa sé duwgc van chuyén
bdi mot nha van chuyén véi ndi dung cu thé
vé cach thirc van chuyén hoac trong mot s6
truzong hop diéu khoan nay chi quy dinh
rang hang hoa sé duoc van chuyén cho nguoi
mua theo hop dong. Tuy nhién, diéu khoan
nay xay dung hai quy tic dé xac dinh thoi
diém chuyén rui ro hang héa phu hOp voi hai
tinh hudng nhat dinh: (i) Quy tac “ngudi van
chuyén dau tién” va (ii) Quy tac “dia diém xac
dinh”.

Thit nhat, quy tic “nguoi vin chuyén diu

A1

tién

Theo quy dinh tai khoan 1 Diéu 67 Cong
wdc Vien 1980, quy tac “ngudi van chuyén
dau tién” duwoc ap dung trong truong hop
ngroi ban khong c6 nghia vu giao hang tai
mot dia diém xac dinh va rai ro dugce chuyén
cho ngwoi mua tai thoi diém hang hdéa duoc
giao cho nguoi van chuyén dau tién. Noi ham
cua khai niém “nguoi van chuyén” la van dé

5 Annotated Text of CISG, Article 67. Nguon truy cap:
https://www.cisg.law.pace.edu/cisg/text/e-text-67.
html, truy cap ngay 09/09/2020.
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gay ra kha nhiéu tranh cai trong thuc tién giai
quyét tranh chap lién quan dén chuyén rui ro
hang hoa trong hop dong mua ban. Mac du
Cong uwdc khong quy dinh ro rang “nguoi van
chuyén” nhung nguoi van chuyén theo quy
dinh nay phai la mot nguoi van chuyén doc
lap®. Theo d6, néu nguoi ban ti minh hodc
thong qua nhan vién ctia minh dé€ van chuyén
hang hoa cho nguwoi mua theo hop dong thi
nguoi ban van phai chiu rai ro d6i v6i hang
héa. Tuy nhién, trong mét sd truong hop khi
nguoi ban st dung mot t6 chirc van chuyén
la cong ty con ctia nguoi ban nhung la mot
phap nhan doc lap duoc thanh lap hop phap
thi khoan 1 Diéu 67 van duoc ap dung dé xac
dinh thoi diém chuyén rui ro déi véi hang
hoa.

S

Thit hai, quy tac “dia diém xdic dinh”

Quy tac nay dugc 4p dung trong truong
hop ngwoi ban c6 nghia vu giao hang cho mot
nguoi van chuyén tai mot dia diém xac dinh
va theo d6, thoi diém chuyén rai ro ddi véi
hang héa duoc xac dinh 1a thoi diém hang
héa dwgc giao cho nguoi van chuyén tai dia
diém do. “Nguoi van chuyén” trong truong
hop nay cung duoc hiéu tuong te nhw quy
tac “ngudi van chuyén dau tién”, tie la nguoi
van chuyén doc lap. Tuy nhién, trong truong
hop nay, hang hoa sé trai qua mot lan van
chuyén trung gian tir co so ciia nguoi ban dén
dia diém xac dinh thong qua mot nguoi van
chuyén khéc, nguoi van chuyén nay c6 moi
quan hé mat thiét véi nguoi ban va theo ay
quyén ctia nguroi ban thuc hién qua trinh van
chuyéh trung gian. C6 thé thé'y, trong qua
trinh van chuyén trung glan nay, ngum ban
van phai ganh chiu nhung rui ro d6i vdi hang
hoa boi 1é hang hoa van dang nam trong su
kiém soat hoan toan cta nguoi ban vé ca mat
phap ly cling nhu thyee dinh.

Ngoai ra, Diéu 67 cung quy dinh mot
truong hop ngoai 1& d6i voi hai quy tac xac
dinh thoi diém chuyén rui ro lién quan dén
hang hda khong xac dinh. Cu thé, theo quy
dinh tai khoan 2 Diéu 67, rai ro khong duoc
chuyén cho nguoi mua cho dén khi hang héa
duoc xac dinh r6 la hang héa cung cdp cho
hop dong da dwoc ky két boi nguoi ban va

¢ Peter Schlechtriem (1986), Uniform Sales Law - The
UN-Convention on Contracts for the International Sale of
Goods, ]. C. B. Mohr (Paul Siebeck) Publishing House,
Germany, pp.88.
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nguodi mua. Quy tic nay ciing dugc ghi nhan
trong nhiéu hé thong phap luat nhu Phap, Hoa
Ky..” Hang hoa trong hoat dong thwong mai
quoc té€ thong thuong sé dugc van chuyén véi
s lwong 1on dé€ phuc vu cho nhiéu hop dong
khac nhau. Néu mot phan hang hoéa vo tinh bi
mat mat hodc hu hong nhung chua xac dinh
duocla doi tuong ctia hop dBng mua ban nao
thi quy dinh nay s€ ngan can viec ngum ban
khai gian doi rang hang hoa bi mat mat hodc
hw hong dé 1a doi tuwong cua hop c’[ong voi
nguo& mua. Noi cach khac, quy dinh nay la
mot no liee dé bao vé ngu()’l mua trudc nhitng
cao budc sai léch ctia nguoi ban vé hang hoa
bi mat mat hodc hu hong. Do d6, hang hoa la
ddi tuong cua hop dong mua ban phai duoc
xéc dinh 6 rang bang cach st dung ky hiéu,
ma hiéu trén hang hda, chiing t&r van chuyén,
thong bdo cho ngwoi mua hoac cac hinh thitc
khac.

1.2.2. Thoi diém chuyén rui ro doi voi hang
hoa dang trén dwong vin chuyén (Diéu 68)

Diéu 68 Cong woc Vién 1980 quy dinh
vé nguyén tac, d6i véi hop dong mua ban
ma d6i tuwong la hang hoéa dang trén duong
van chuyén, rti ro doi voi hang hoa sé duoc
chuyén cho nguoi mua vao thoi diém glao két
hop dong. Quy dinh nay dan dén mot s8 kho
khan trong qua trinh dp dung, bdi vi trong
hau hét cac truong hop xay ra mat mat hodc
hu hong ddi voi hang hoa dang trén duong
van chuyén, rat kho dé xac dinh duoc nhitng
su kién do6 xay ra trudc hay sau thoi diém ky
két hop dong, dac biét la doi véi nhitng mat
mat hodc hw hong do viéc tham nwdc hoac
nhiét do qua cao.

Tuy nhién, c6 nhu’ng hoan canh chi ra mot
thoa thuan ngam rang nguoi mua phal chiu
rai ro tir thoi diém hang hoéa duoc giao cho
nguoi van chuyén 1a nguoi da phét ching
tr xac nhan mot hop dBng van chuyén. Déy
duge xem la mot ngoa1 1€ kha quan trong ctia
nguyén tac chuyen rui ro d01 voi hang duoc
ban khi dang van chuyén — “ngoai 1é hoi t6”.
Ngoai 1é nay yéu cau nguoi mua phai ganh

7 Anwar A.A. Aboukdir (2017), The timing of the
passing of property and risk under the English Sale of Good
Act 1979, the CISG and the Lybian law — the interplay
between the principle of party autonomy and the default

rule. Nguon truy cap: https://pdfs.semanticscholar.

0rg/85¢0/629286583d86221b69146376991c4220dd91.
pdf, truy cap ngay 09/09/2020.
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chiu nhitng rui ro d6i véi hang hda trudce thoi
diém hop dong mua ban duwoc ky két véi diéu
kién gitra cac bén co6 ton tai mot thoa thuan
thé hién diéu nay. Khi giai thich ngoai 1é nay,
cac hoc gia nhan manh dén yéu t6 thoa thuan
cta cac bén. Theo do, khong nhat thiét phai
la mot thoa thuan rd rang thé hién bang mot
diéu khoan ma c6 thé 1a truong hop cac bén
hoan tat viéc mua ban bang cach chuyén dén
cho nguoi mua bd tai liéu tiéu chuan, trong
d6 bao gom ca hop dong bao hiém, tic la
nguoi mua da tiép quan chinh sach bao hiém
d6i v6i hang héa tir nguoi ban. Do do, viéc
chuyén giao nay thé hién y dinh chuyén cho
nguoi mua toan bd rui ro ctia chuyén di ké ti
thoi diém hang hdéa duoc giao cho nguoi van
chuyén®.

Ngoai ra, Biéu 68 Cong udc Vién 1980
cling quy dinh mot treong hop ngoai 1€ khac
lién quan dén trach nhiém ctia nguoi ban
vé nhiing rai ro d6i voi hang héa dang trén
duong van chuyén. Néu tai thoi diém ky két
hop dong, nguoi ban biét hoac phai biét hang
hoéa da bi mat mat hodc hu héng nhung van
khong thong bao cho ngwoi mua thi nguoi
ban phai chiu trdch nhiém d6i voi nhitng mat
mat hodc hu hong do.

1.2.3. Thoi diém chuyén rui ro doi véi hang
hoa trong cdc truwong hop con lai (Diéu 69)

Sau khi giai quyét cac truong hop lién quan
dén hop dong mua ban c6 quy dinh vé van
chuyén tai Diéu 67 va hop dong mua ban ¢6
doi tuong la hang hoda dang trén duong van
Chuyen tai Diéu 68, Cong wdc Vien 1980 quy
dinh cac tru’ong hop khong nam trong pham
vi diéu chinh ctia hai diéu khoan nay bang cac
nguyén tac con lai tai Diéu 69. Theo do, biéu
69 thong thuong dugc dp dung d6i véi cachop
dong mua ban hang hoéa khong quy dinh vé
van chuyén (thong qua mét nguwoi van chuyén
doc lap)’. Vi du, trong mot hop dong mua ban
gitta nguoi ban Ao va ngwoi mua Bulgary co
chita mot diéu khoan, trong d6, bén ban dong

8 John O. Honnold (1999), Uniform Law for International
Sales under the 1980 United Nations Convention, 3rd
edition, pp. 409-412. Ngu6n truy cap: https://www.
cisg.law.pace.edu/cisg/biblio/ho68.html, truy cap
ngay 09/09/2020.

? Sylvain Bollée (1999 — 2000), The Theory of Risks in
the 1980 Vienna Sale of Goods Convention, pp. 245-259.

Nguén truy cdp: https://www.cisg.law.pace.edu/
cisg/biblio/bollee.html, truy cap ngay 09/09/2020.
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y sé tu minh giao hang dén dia diém kinh
doanh cuia nguoi mua tai Bulgary, Trong tai da
ap dung quy dinh tai Diéu 69 dé xac dinh thoi
diém chuyén rui ro d6i voi hang hoéa. Trong
treong hop nay, hop dong khong c6 quy dinh
vé viéc van chuyén hang hda boi mot bén van
chuyén doc lap, do do, khong thudc pham vi
ap dung cua Diéu 67 Cong udc Vién 1980.

Diéu 69 xay dung cac nguyén tac xac dinh
thoi diém chuyén rui ro trong hai truong hop
sau day:

Thir nhat, trwong hop ngwoi mua cé nghia vu
nhdn hang tai dia diém kinh doanh ctiia ngueoi bin
(khoan 1 Diéu 69)

Khi hang héa duoc giao tai dia diém kinh
doanh ctia ngweoi ban, theo quy dinh tai khoan
1 Biéu 69, rti ro duoc chuyén giao cho nguoi
mua vao thoi diém ho nhan hang. Trong
truxmg hop nguoi mua uy quyén cho mot
nguoi van chuyen nghia vu nhan hang, thoi
diém chuyén rai ro d6i voi hang hda van 1a
thoi diém nguoi nay nhan hang tai dia diém
kinh doanh ctia nguoi ban™.

Ngoai ra, néu nguwoi mua khong nhan
hang dung thoi han trong hop dong, khoan 1
biéu 69 quy dinh rang rui ro sé dwgc chuyén
cho ngwoi mua vao thoi diém hang héa duoc
dat dudi quyén dinh doat cua nguoi mua voi
diéu kién viéc nguoi mua khong nhan hang
cau thanh mét vi pham hop dong.

Nhu vay, nguyen tac chung khi xac dinh
thoi diém chuyén rui ro d6i véi hang hoa
tai Diéu 69 la nguoi mua sé phai chiu trach
nhi¢ém d6i véi nhiing rti ro khi hang hoa da
nam trong su kiém soat cua ngu’cn mua “trén
thuee t&” d6i voi truong hop nguoi mua nhan
hang dung thoi han hodc nam trong su kiém
soat cua nguwoi mua “trén phéap ly” doi voi
treong hop nguwoi mua nhan hang khong
ding thoi han. Lién quan dén truong hop
th hai, khi ngwoi mua vi pham nghia vu
nhan hang, Cong wdc Vién bao vé ngu’ou ban
bang cach quy dinh thoi diém chuyén rai ro
khi ngwoi ban da hoan thanh nghia vu giao
hang va thong bao cho nguoi mua dwoc biét,
hang hoa luc nay da thudc quyén dinh doat
cta nguoi mua vé mat phap ly. Nguoi ban
hoan thanh nghia vu giao hang duoc hiéu la

10 Stallion case, Oberlandesgericht Schleswig-
Holstein, Germany, 29 October 2002. Nguon truy
cap: http://cisgw3.]law.pace.edu/cases/021029¢1.

html, truy cap ngay 09/09/2020.
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viéc nguoi ban da thyec hién moi bién phéap
can thiét dé héng héa & “trang thai sdn sang”
cho phep nguoi mua nhan hang. Vi du, mot
toa an 0 buc Iap luan rang hang hoéa khong
nam dudi quyén dinh doat cta ngu’cyl mua
khi chiing duoc luu trit trong kho ctia nha san
xudt cht khong phai trong kho ctia nguoi ban
tai thoi diém thuc hién viéc giao hang theo
hop dong!.

Thir hai, trweong hop ngwoi mua cé nghia
vu nhin hang tai mot dia diém khdc (khodn 2
Diéu 69)

Theo quy dinh tai khoan 2 Diéu 69, néu
ngroi mua c6 nghia vu nhan hang tai mot
dia diém khéac ngoai dia diém kinh doanh cua
ngroi ban nhu kho lvu hang ctia mot bén thi
ba hodc dia diém kinh doanh cua nguoi mua,
rui ro doi voi hang hoa sé dugc chuyén giao
cho nguoi mua tai thoi di€ém giao hang néu
thoa man cac diéu kién sau day:

Mot la, viéc giao hang thwec hién theo thoi han
trong hop dong

Voi diéu kién nay, nguoi mua sé khong
phai chiu trach nhiém d6i v6i nhitng rui ro
phat sinh trudc thoi diém giao hang. Trong
truong hop nguoi ban thuc hién nghia vu
giao hang trudc thoi han, vé nguyén tac, ngum
mua khong c6 nghia vu phai nhan hang vao
thoi diém d6. Tuy nhién, nguoi mua van co6
thé luwa chon chap nhan viéc giao hang trudce
thoi han, theo d¢, khi da chon nhan hang thi
nguoi mua phai chiu rai ro ké tir thoi diém
nhan hang.

Hai la, hang héa phai dwoc dat dwoi quyén
dinh doat cuia ngwoi mua

biéu kién nay yéu cau nguoi ban phai thuc
hién tat ca cac bién phap can thiét dé nguoi
mua cé thé so hitu hang héa. Thong thuong,
ngwoi ban phai hoan thanh viéc xac dinh
hang hoa duoc giao hoac hoan thanh cong tac
chudn bi trude khi giao hang nhu dong godi
dung quy cach hoac gtri thong bao cho ngwoi
mua. Vi dy, néu hang hoéa dang duoc luu tai
kho hang ctia mot bén thit ba thi ngum ban
phal hudéng dan cho nguoi gitt kho vé viéc
giao hang cho nguwoi mua hodc cung cap cho

nguwoi mua mot 1énh giao hang hiéu qua dé€

nguoi mua ludn c6 thé nhan hang tai kho.

TCLOUT caseNo.338(23]June1998), Oberlandesgericht

Hamm, Germany. Ngudn truy cap: http://www.cisg.
law.pace.edu, truy cap ngay 09/09/2020.
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Ba la, nguoi mua phdi nhin thirc dwoc ring
hang hoéa da dwoc dat dwoi quyén dinh doat ctia ho

Nguoi ban phai dam bao nguoi mua biét
rang hang hoa da dwoc dat dwdi quyen dinh
doat ctia ngudi mua bang cach chuyén glao cac
tai liéu lién quan dén hang héa cho nguoi mua
hodc giri cho nguoi mua mot thong bao vé viéc
giao hang. Trong truong hop nguoi ban thong
bao cho nguzéi mua vé viéc hémg hoa da duoc
dat dudi quyen dinh doat ctia ho, mot sd hoc
gla cho rang thong bao nay chi c6 hiéu luc khi
nd da “dén tay” nguoi mua, tirc la hiéu luc cta
théng bao nay phéi duoc xac dinh theo thuyét

“tiép thu”. Mot toa dn & Dtic cting ung hd quan
diém nay khi cho rang ngvzcn mua khong phal
chiu trach nhiém d6i véi viéc hang hda bi mat
do ngu’b’i mua khéng nhan dwoc thong bao
cua nguzorl ban vé viéc hang da duogc chuan bi
s&n sang tai kho Hungary'2. Tuy nhién, déi véi
cac hop dong co su thoa thuan rd rang vé thoi
gian giao hang cu thé thi nguoi ban khong can
thiét phai dam bao thong bao nay phai dén tay
nguroi mua boi 16 nguoi mua da biét va phai
biét vé thoi diém hang hdéa duoc dat dwdi
quyén dinh doat ciia minh.

2. Thuc tién 4p dung quy dinh vé chuyén
rti ro ddi v6i hang hoa tai Viét Nam

Chuyén rui ro ddi véi hang hoéa la mot
trong nhing van dé quan trong doi voi hoat
dong mua ban hang héa ndi chung va mua
ban hang hoda qudc t€ noéi riéng, do d6 phap
luat Viét Nam da xay dung hé thong cac quy
dinh diéu chinh van dé nay trong Luat thuwong
mai. Van dé chuyén rai ro d6i véi hang hoa
duwgc quy dinh cu thé tai Luat thwong mai
nam 2005 ti Diéu 57 dén biéu 61, bao gom
cac treong hop sau day:

Thir nhadt, chuyén rui ro trong truong hop co
dia diém giao hang xdc dinh

Theo quy dinh tai Diéu 57, néu bén ban
c6 nghia vu giao hang cho bén mua tai mot
dia diém nhat dinh thi rai ro vé mat mat hoac
hu hong hang héa dwoc chuyén cho bén mua
khi hang hoéa dugc chuyén cho bén mua hodc
nguoi dugc bén mua uy quyén da nhan hang
tai dia diém do.

Thit hai, chuyén rui ro trong trieong hop
khong co dia diém giao hang xdc dinh

2CLOUT caseNo.338(23June1998), Oberlandesgericht

Hamm, Germany. Ngu6n truy cap: http://www.cisg.
law.pace.edu, truy cap ngay 09/09/2020.

Khoahoc Kiémsat 125



CHUYEN RUI RO POI VOI HANG HOA TRONG CONG UOC VIEN 1980....

Theo quy dinh tai Diéu 58, néu hop dong
c6 quy dinh vé viéc van chuyén hang hoa
va bén ban khong c6 nghia vu giao hang tai
mot dia diém nhat dinh thi rai ro vé mat mat
hodc hu hong hang hoa dwoc chuyén cho bén
mua khi hang hoéa duoc giao cho ngwoi van
chuyén dau tién.

Quy dinh cta Luat thuong mai nam 2005
trong hai truong hgp chuyén rui ro néu trén
o su teong thich véi quy dinh tai Diéu 67 ctua
Cong wdc Vién 1980. Tuy nhién, trong cung
diéu khoan nay, Cong uwdc nhdan manh vé
tinh dac dinh cua hang la diéu kién tién quyét
dé€ xac dinh thoi diém chuyén rti ro trong
cac treong hop néu trén. Trong khi d6, Luat
Thuong mai nam 2005 tach riéng quy dinh
vé dac dinh hang hoa thanh mot trlrong hop
chuyen rui ro riéng biét. Viéc sap x€p cdu trac
nay dan dén cach hiéu la yéu t6 dic dinh ctia
hang héa khong lién quan dén hai treong hop
chuyén rui ro tai Diéu 67 Cong wdc Vién 1980
va Diéu 57 cta Luéat thwong mai ndm 2005.

Thit ba, chuyén rui ro trong trieong hop giao
hang cho nguoi nhdn hang dé’ giao ma khong phai
la nguoi vin chuyén

Theo quy dinh tai Diéu 59 Luat thuong
maindm 2005, néu hang hoa dang duwoc nguoi
nhan hang dé giao nam glu’ ma khong phai la
nguoi van chuyén thi rai ro vé mat mat hodc
hw héng hang hoa dwgce chuyén giao cho bén
mua thudc mot trong cac treong hop sau:
(i) Khi bén mua nhan dugc chitng tir s hitu
hang hoa; (ii) Khi nguoi nhan hang d€ giao
xac nhan quyeén chiém hitu hang hda ctia bén
mua.

Thir tw, chuyén rii ro trong truong hop mua
ban hang hoa dang trén dwong vin chuyén

Theo quy dinh tai Diéu 60 Luat thuong
mai nam 2005, trong truong hop doi tuwong
cua hgp dong la hang hoa dang trén duong
van chuyén thi rui ro vé mat mat va hu hong
hang hoéa duoc chuyén cho bén mua ké tir khi
giao két hop dong.

biéu 60 néu trén tuong dong voi nguyen
tac chung cua Cong wdc Vién 1980 vé truong
hop chuyén rui ro d6i voi hang hda dang trén
duong van chuyén. Viéc xac dinh thoi diém
rui ro dwgc Chuyen sang I’Igu’Ol mua tré nén
dé dang hon khi gan lién véi thoi diém giao
két hgp dong, tuy nhién, dudi goc do thuc
tién, quy dinh nay chwa thue sg phtt hop. Boi
1€, rtii ro cé thé phat sinh ké tir thoi diém hang
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héa khong con nam trong tam kiém soat ctia
nguoi ban, tic la thoi diém hang hoa duoc
nguoi ban giao cho nguoi van chuyén va rat
c6 thé hang hoa bi hu hong trudc thoi diém
ky két hop dong Cong woce Vién da giai quyet
truong hop nay bang mot ngoal 1é hoi t6 tai
Diéu 68 da duoc phan tich & phan trén. Ngoai
ra, Luat thwong mai nam 2005 cting bo ngo
treong hop lién quan dén trach nhiém cta
nguoi ban doéi voéi ngu’bi mua khi ngwoi ban
biét hodc phai biét vé rui ro d6i véi hang hoa.
Day la mot 16 hong cuia Luat thuzang mai Viét
Nam, nguoi ban khong thé duoc giai phéng
khoi trach nhiém cua minh néu ho da biét
tinh trang mat mat hoac hu hong cua hang
hoa nhung van im ling dé chuyen glao cho
nguoi mua. Diéu nay di nguoc lai véi nguyén
tac thién chi cua luat hop dong.

Thir ndm, chuyén riii ro trong cdc trieong hop
khdc

Theo quy dinh tai Diéu 61, trong trueong
hop khong thudc pham vi diéu chinh cua Diéu
57, 58, 59 va 60, rai ro vé mat mat hoac hw
hong hang hdéa duoc chuyén cho bén mua ké
ttr thoi diém hang hoa thudc quyén dinh doat
cta bén mua va bén mua vi pham hop dong
do khong nhan hang. Nhan thay, quy dinh
nay cua Ludt thwong mai khd twong d6ng voi
Diéu 69 ctia Cong ude Vién 1980 khi xac dinh
thoi diém Chuyen rui ro dua trén nguyen tac
xac dinh quyén dinh doat cia nguoi mua doi
v6i hang hda vé mat phéap ly. Tuy nhién, quy
dinh nay cua Luat thwong mai ndm 2005 chi
la mot treong hop dwoc quy dinh tai khoan 1
biéu 69 ctia Cong wdce.

Nhin chung, phdp ludt Viét Nam vé
chuyén rui ro d6i véi hang hda trong hop dong
mua ban da c6 nhing tiém can rat 16n voi cac
quy dinh cta Cong udc Vien 1980. Twong twe
Cong udc, Luat thiwong mai khong dinh nghia
cu thé vé khai niém ruai ro, nhung thong qua
cach st dung ngodn tir trong cac diéu luat cho
thdy vdn ban nay cing ti€p can rui ro dudi
dang nhiing mat mat hodc huw hong doi voi
hang hoa. Ngoal ra, Luat thlrorng mai cling xay
du’ng nguyen tac chung ddi voi van dé Chuyen
rai ro d6i voi hang hda trén tinh than bén nao
c6 vi thé€ tét hon hoac chiu trach nhiém trong
viéc kiém soat hang hda thi bén dé phai ganh
chiu rai ro. Luat cling yéu cau vé tinh dac dinh
cua hang hoéa khi xac dinh thoi diém chuyén
rai ro trong hop dong mua ban. Bén canh do,
phap luat Viét Nam cting boc 10 mot s6 diém
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han ché'so vdi cac quy dinh cia Cong wde Vién
1980 vé thoi diém chuyén rui ro. Diéu nay c6
thé gy kho khan cho cac bén trong qua trinh
ap dung trén thuc té. Tuy nhién, dén nay, Viét
Nam da 1a thanh vién cua Cong wdc nén Cong
wdc trd thanh ndi luat caa Viét Nam va duoc
ép dung cho cac quan hé mua ban hémg hoa
gitta thtrong nhan Viét Nam va nudc ngoai.
biéu nay s& ho tro rat 16n cho cac thuzong nhan
trong viéc phan bo rui ro khi tham gia cac quan
hé mua ban hang héa qudc té.
3. M6t s6 khuyén nghi

Trong hgp dong mua ban hang héa quéc
t€, diéu khoan vé chuyén rui ro doi voi hang
hoéa la mét trong nhitng diéu khoan quan
trong ma cac bén can xem xét ky ludng khi
dam phan va ky két hop dong. Cong wdc Vién
1980 la cong cu phap ly chinh diéu chinh van
dé chuyén rui ro d6i véi hang hoa trong giao
dich mua ban hang héa qudc té€ néu duoc ap
dung lién quan dén hop d?)ng Qua phén tich
cac quy dinh cta Cong uwdc Vién 1980 vé van
dé chuyén rui ro va thuc tién ap dung tai Viét
Nam, nhom tac gia duwa ra mot s6 khuyén
ngh1 nham thuece thi ¢6 hiéu qua cac quy dinh
¢ Viét Nam nhuw sau:

Thir nhdt, mac nhién 4p dung Cong uwdc
Vién 1980 d6i v6i nhitng hop dong mua ban
hang hoda qudc t€ gitta thuwong nhan Viét Nam
va thuwong nhan cia mot quoc gia thanh vién
Cong woc (trir treong hop xac dinh rd trong
hop dong khéng ap dung Céng wdc). Tuy
nhién, Cong wdc Vién 1980 va phap luat Viet
Nam déu ton trong nguyén tactudo hop dong,
vl vay, cac bén nén thoa thuan vé cac van dé
lién quan dén chuyén rui ro d6i véi hang hoa,
dac biét la xac dinh thoi diém chuyén rui ro
cho pht1 hop véi hoan canh cta giao dich mua
ban. Diéu nay doéng vai trdo quan trong, xac
dinh thoi diém cang cu thé thi cac rui ro lién
quan cang duoc kiém soat.

Thit hai, xudt phat ttr nhu cau thuc tién
cua hoat dong mua ban hang hdéa qudc t€,
bén canh Cong wdc Vién 1980, trong hé thong
phép luat thwong mai quoc t€ con ton tai mot
sO van ban phap ly duwoc xay dung tir cac tap
quan thuong mai quy dinh vé van dé chuyén
rui ro doi véi hang héa nhu Incoterms. Tuy
nhién, Incoterms la tap quan qudc t&, do do
c4c bén phai dan chiéu cac quy tac nay trong
hop dong thi mdi du can ct xac dinh d€ thoi
diém chuyén rai ro déi vdi hang hoéa.

Thit ba, trong treong hop ap dung cac quy
$6 Chuyen dé 01- 2021

dinh ctia Cong udc Vién 1980 dé€ phan bd rui ro
khi c6 tranh chdp xay ra, nguoi mua phai xac
dinh ding pham vi rti ro d6i véi hang hda ma
nguoi mua phai ganh chiu. Trong moi treong
hop, nguoi mua chi c6 trach nhiém d6i véi
nhitng rui ro vé mat mat hodc hu hong vé hang
hoéa do nhitng nguyén nhan khach quan gay
ra, néu nhiing thiét hai d6 xuét phat tir hanh
dong co chu dich hodc so suat ctia nguoi ban
thi ngroi ban phai gadnh chiu moi trach nhiém.
Ngoai ra, theo quy dinh cua Cong udc, moi
truong hop sé ¢d nhitng nguyén tac xac dinh
thoi diém chuyén rui ro khac nhau. Tuy nhién,
cac bén can luu y rang trong hau hét cac truong
hop, Cong udc déu yéu cau vé tinh ddc dinh
cua hang héa khi chuyén rui ro, trir treong hop
hang héa dang trén duong van chuyén.

Thir tw, trong moi treong hop khi rui ro
ddi voi hang héa da dugc chuyén giao cho
nguroi mua thi ngwoi mua phai tiép tuc thyc
hién nghia vu thanh todn theo quy dinh cua
hop dong. Tuy vdy, néu nguoi ban ¢6 hanh
vi vi pham nghia vu hop dong cau thanh vi
pham co ban theo quy dinh tai Diéu 25 thi
nguoi mua khong mat quyén ap dung cac
ché tai ddi v6i hanh vi vi pham d6. Can luu
y rang, nhitng vi pham nay khong phai la
nguyén nhan gay ra nhitng mat mat hodc hu
hong d6i véi hang hoa.

Thir nam, vé goc do doanh nghlep, can nam
bat cac quy dinh cu thé d&i véi viéc chuyén rai
ro theo Cong wdc Vién 1980 dé ap dung hiéu
qua trong qua trinh soan thao, dam phan va
thiee hién hop dong. Panh gia kha nang thuec
hién, kha nang rai ro khi ap dung Cong wdc
nay dé tranh cac thiét hai va cac tranh chap
phat sinh trong qua trinh thiec hién hoat dong
kinh doanh lién quan dén phap luat qudc gia
va phap luat qudc té.

Nhu vay, co thé thdy, trong cac hoat dong
thuong mai néi chung va thuc thi cdc cam két
trong hop dong noi riéng thi xac dinh thoi
diém chuyén rui ro d6i véi cac bén dong vai
tro hét sttc quan trong. Cong wdc Vién 1980 va
viéc ap dung ddi voi cac thuwong nhan doi hoi
su tiép can phu hgp va sy ap dung trong hop
dong can c6 sy xem xét than trong, danh gia
sit trach nhiém cling nhw sy rang budc & cac
murc d¢ khdc nhau dé€ phong ngtra cac rui ro,
tang cuong su thién chi khi thuc hién quyén
va nghia vu phat sinh ttt hop dong cu thé./.
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