BAN VE THAM QUYEN KET XU
SO THAM VU AN HINH SU CUA TOA AN

TRAN XUAN THIEN AN*

Tham quyén xét xit ciia Toa dn dd dwoc quy dinh rat v6 tai Diéu 268 Bg ludt Té tung hinh sy
ndm 2015. Tuy nhién, trong qud trinh dp dung, cdc co quan tién hanh t6 tung van gdp mot s6°
khé khdin khi xdc dinh vu dn thudc tham quyén xét xit ciia Toa dn cdp ndo. Bi viét phan tich
nhiing quy dinh ciia Bo ludt T6 tung hinh sy vé thdm quyén xét xi ciia Toa dn va dua ra mot s6’
kién nghi nham hoan thién quy dinh phdp ludt hinh su.

Tix khéa: Tham quyén xét xi, Toa dn cdp tinh, Toa dn cdp huyén.
Ngay nhdn bai: 01/11/2021; Bién tdp xong: 17/11/2021; Duyét dang: 05/12/2021

The jurisdiction of the Court is very clearly defined in Article 268 of the 2015 Criminal
Procedure Code. However, in the process of applying, the procedure agencies still face some
difficulties when determine which court’s jurisdiction the case falls into. The article analyzes
the regulations of the Criminal Procedure Code on the jurisdiction of the Court and makes some
recommendations to improve the regulations of the criminal law.
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1. Nhitng diém moéi cta Bo luat To
tung hinh sw nim 2015 vé thim quyén xét
xtr cia Toa an

Tham quyén xét xt ctia Toa an dwoc
quy dinh tai Diéu 268 Bo luat TS tung hinh
st nam 2015 (sau day goi tat la BLTTHS
nam 2015) quy dinh vé tham quyeén xét
xtt so thAm vu 4n hinh su theo sy viéc
(Chwong XXI - BLTTHS 2015). So voi quy
dinh tai Diéu 170 B0 luat T6 tung hinh su
nam 2003 (sau day goi tat 1a BLTTHS nam
2003) thi Tham quyén xét xt cta Toa an
quy dinh tai Diéu 268 BLTTHS nam 2015
c6 mot s6 diém mai nhu sau:

Thir nhit, tén diéu luat da duoc thay
doi tie Tham quyén xét xir ciia Toa dn cdc cdp
(BLTTHS nam 2003) thanh Thim quyén xét
xik ctia Toa dn (BLTTHS n&m 2015)L.

Thit hai, d€ twong tng voi cac quy dinh
cta BO luat Hinh sw ndm 2015, stta d6i, bd
sung ndm 2017 (sau day goi tat1a BLHS nam
2015), tén cac diéu luat tai khoan 1 diém c
cting da duoc thay ddi, cu thé thay déi “Cic
t6i quy dinh tai cdc dieu 93, 95, 96, 172, 216,

1 Xem: Diéu 170 BLTTHS nam 2003, Diéu 268 BLTTHS
nam 2015
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217,218,219,221, 222,223,224, 225, 226, 263,
293,294, 295, 296, 322 va 323 cua BJ ludt Hinh
sw” thanh “Cic tgi quy dinh tai cdc diéu 123,
125,126, 227,277,278, 279, 280, 282, 283, 284,
286, 287, 288, 337, 368, 369, 370, 371, 399 va
400 ctia Bg ludt Hinh sy

Thir ba, bén canh nhitng quy dinh nhw
trong BLTTHS nam 2003, BLTTHS nam
2015 b6 sung truong hop khong thudc
tham quyén xét xtt so tham ctia Toa annhan
dan (TAND) cap huyén va Toa an quan su
(TAQS) khu vue, d6 1a: “Cac toi pham dweoc
thuc hién ¢ ngoai lanh thd nwdc Cong hoa
xa hoi cht nghia Viét Nam ™.

Thir tu, vé thdm quyén xét xir so thdm
cua TAND cép tinh va TAQS quéan khu,
BLTTHS nam 2015 da cu thé héa cac quy
dinh tai khoan 2 Diéu 170 BLTTHS nam
2003 nhw sau: Thay d6i “Toa dn nhin din
cdp tinh va Toa dn qudn sw cdp quan khu xét
X1 so tham nhitng vu dn hinh sy vé nhitng ti

* Thac si, Khoa kiém sdt Hinh sy, Truong Ddo tao Boi
duong Nghiép vu kiém sdt tai thanh phé"H6 Chi Minh
2 Xem diém c khoan 1 Diéu 170 BLTTHS nam 2003,
diém c khoan 1 Diéu 268 BLTTHS nadm 2015

3 Xem diém c khoan 1 Diéu 268 BLTTHS ndm 2015
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pham khong thugc thim quyén ciia Toa dn nhin
dan cap huyén va Toa an quan sw khu viec hodc
nhitng vu dn thugc tham quyén cua Toa dn cdp
duwdi ma minh 13y 1én dé'xét xiv” thanh “Vy dn
hinh sw c6 bi cdo, bi hai, dwong sw ¢ nwdc ngoai
hodc tai san cd lién quan dén vu dn ¢ nwdc ngoai;
Vu dn hinh sw thugc tham quyén xét xir ciia Toa
an nhan dan cap huyén va Toa dn quin sw khu
virc nhung co nhiéu tinh tiét phiec tap kho dinh
gid, thong nhat vé tinh chat vy dn hodc lién quan
dén nhiéu cip, nhiéu nganh; vy an ma bi cdo la
Thim phdn, Kiém sat vién, Diéu tra vién, cin by
lanh dgo chu chot 6 huyén, qudn, thi xa, thanh
phd’thugc tinh, thanh phd thudc thanh phd’truec
thugc Trung wong, nguoi cé chirc sic trong ton
gido hodc c6 uy tin cao trong din tic it nguoi”™.
Viéc bd sung quy dinh vé hai truong hop
néu trén thuc chat 1a cu thé hod quy dinh
“nhitng vu dn thudc thim quyén cua Toa dn
cdp dwoi ma minh 14y 1én dé xét xit” trong
BLTTHS nam 2003 nham bao dam ap dung
thong nhat trong thuec tién.

2. Nhitng bit cip, vuéng mic trong
quy dinh caa B luit T4 tung hinh su vé
thAm quyén xét xtt ctia Toa an

Mic du Tham quyén xét xir cua Toa
an quy dinh tai Diéu 268 BLTTHS nam
2015 c6 nhitng diém mdi tién bo nhat dinh
hon so v6i quy dinh vé Tham quyén xét xw
cua Toa an cac cap quy dinh tai Diéu 170
BLTTHS nam 2003, tuy nhién thong qua
quy dinh tai Diéu 268 BLTTHS nam 2015
cling nhu thuc tién d4p dung phap luat,
tac gia nhan thay quy dinh tai Diéu 268
BLTTHS nam 2015 vé Tham quyén xét xu
cua Toa an con ton tai mot s6 han ché can
duoc tiép tuc hoan thién. Cu thé:

2.1. Vuéng mdc trong viéc dp dung quy
dinh ciia BJ ludt T4 tung hinh sy nam 2015
vé tham quyén xét xir ciia Toa dn nhin din
cdp huyén va Toa dn quan sy khu vic

Tai khodan 1 Diéu 268 BLTTHS nam
2015 quy dinh TAND cdp huyén va TAQS
khu vye c6 tham quyén xét xit so tham

4 Xem khoan 2 Diéu 268 BLTTHS nidm 2015
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nhiing vu an hinh su vé toi pham it nghiém
trong, t0i pham nghiém trong va toi pham
rat nghiém trong, trit nhiing t6i pham dwgc
quy dinh tai diém a, b, ¢, d cta biéu luat®.
Trong do6 c6 quy dinh TAND cdp huyén va
TAQS khu viee khong duoc xét xtit so tham
nhttng vu an hinh sy ma: “Cic tdi pham
dwoc thwc hién 6 ngoai lanh thd nuwéc Cong
hoa xd hoi chit nghia Vigt Nam™®, tuy nhién
t0i pham nhu thé nao d€ dwgc coi la dwgc
thuc hién ¢ ngoai lanh thd nuwdc Viét Nam
thi BLTTHS nam 2015 khong quy dinh va
dén nay van chua c6 van ban huéng dan
vé van dé nay.

Ap dung teong t phép luat, tai Diéu
6 BLHS nam 2015 c6 quy dinh hanh vi
pham tdi xay ra ¢ ngoai lanh thé nudc
Cong hoa xa hoi cht nghia Viét Nam co
thé bi truy ctu trach nhiém hinh sy theo
Luat hinh sy Viét Nam, theo d6 c6 hai
treong hop la’:

(i) Cong dan Viet Nam hodc phap
nhan thwong mai Viét Nam pham t6i &
nudc ngoai.

(i) Nguoi nuwdc ngoai, phap nhan
nudc ngoai: Chi khi hanh vi pham t6i xam
hai quyén, 1oi ich hop phap ctia cong dan
Viét Nam hoac xam hai loi ich cta nuwdc
Cong hoa xa hoi chu nghia Viét Nam
hodc theo quy dinh cta diéu wéc qudc t€
ma nudc Cong hoa xa hoi cht nghia Viét
Nam la thanh vién thi méi c¢6 thé bi truy
cttu trdch nhiém hinh sy theo quy dinh
cua BLHS nam 2015.

Nhu vay, ap dung tuong tu phap luat
tai Diéu 6 BLHS ndm 2015 da xac dinh thé
nao duoc coi 1a “ti pham diegc thiec hign o
ngoai lanh thd nwéc” Viét Nam. Tuy nhién,
d6i véi ca hai treong hop da duoc quy dinh
tai Diéu 6 BLHS nam 2015 cdc nha lam luat
dung cum ttr “cé thé” trude khi xac dinh
hanh vi pham t6i d6 c6 thudc tham quyén

5 Xem: Khoan 1 Biéu 268 BLTTHS nam 2015
6 Xem: Diém d khoan 1 Diéu 268 BLTTHS nam 2015
7 Xem: Biéu 6 BLHS nam 2015
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cua Viét Nam hay khong. Cum ttr “c6 thée”
duoc dung ¢ day la chi vé mét Diéu luat
tuy nghi “cé ciing dwoc ma khong cd ciing
dwoc”, nghia la khong xac dinh r6 toi pham
duoc thyc hién 6 ngoai 1anh thd nuwéc Viét
Nam thi “khi nao thudc tham quyén xét xir
cua Viét Nam, khi nao khong thudc tham quyén
xét xir cua Viet Nam” .

Chinh vi thé, hiéu nhu thé nao cho
dang vé “Cic t6i pham dwoc thuc hién 6
ngoai lanh tho nwéc Cong hoa xa hoi chi nghia
Viét Nam” thi khong thudc tham quyén xét
xtt cua TAND cdp huyén va TAQS khu
vuc duoc quy dinh tai khoan 1 Diéu 268
BLTTHS nam 2015 dang la van dé gay
tranh cai. D& cho viéc ap dung phap luat
duoc thong nhat, tac gia kién nghi co quan
nha nude c6 thdm quyén can sém ban hanh
cac van ban huéng dan cu thé vé tinh tiét

“Cdc tgi pham dwoc thyc hién ¢ ngoai lanh thé’

nwoc Cong hoa xa hoi chit nghia Vigt Nam” tai
khoan 1 Diéu 268 BLTTHS nam 2015.

2.2. Vuéng mdc trong viéc dp dung quy
dinh ciia BY ludt T4 tung hinh sy nam 2015
vé tham quyén xét xir ciia Toa dn nhdn din
cdp tinh va Toa dn quin sy cdp quan khu

D& phut hop véi thuc tién va trén co
s6 phap dién hda cac van ban huéng dan,
khoan 2 Diéu 268 BLTTHS nam 2015 bd
sung quy dinh vé thdm quyén xét x& so
thdm ctia TAND cdp tinh va TAQS quéan
khu, tuy nhién vi la quy dinh mdi nén mot
s0 quy dinh tai khoan 2 bBiéu 268 BLTTHS
ndm 2015 khi 4p dung vao thuc tién da
gdp mot s6 khé khan nhat dinh. Cu thé
nhu sau:

Thir nhit, tai diém b khoan 2 Diéu 268
BLTTHS nam 2015 quy dinh: “Vu dn hinh
sw co bi cdo, bi hai, dwong sw ¢ nwdc ngoai hodc
tai san cd lién quan dén vu dn ¢ nwéc ngoai”.

Vay hiéu thé nao 1a yéu t6 “0 nudc
ngoai”, dén nay van chwa c6 vin ban
huéng dan cu thé.

Trudc day, theo hudéng dan tai muc
23 phan II Cong van s6 81/2002/TANDTC
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ngay 10/6/2002 ctia Toa &n nhan dan t5i cao
vé viéc giai dap cac van dé nghiép vu thi
thdm quyeén xét x&r so tham vu an hinh sy
ctia Toa an nhan dan cap tinh can c vao
quoc tich cua bi cdo, nguoi bi hai, nguoi cd
quyén loi hodc nghia vu lién quan, nguyén
don dan sw, cu thé: “Trong vu dn cé bi cdo,
nguot bi hai, ngueoi co quyén loi hodc nghia vu
lien quan, nguyen don dan sw la nguoi nieoc
ngoai hodc t6 chirc nwdc ngoai, thi cin cit vio
cdc quy dinh ctia phap ludt t6'tung hién hanh la
thudc thim quyén xét xir ctia Toa dn nhin din
cdp tinh”.

Tai khoan 1 Diéu 3 Luat Qudc tich Viét
Nam nam 2008, stra d6i b6 sung nam 2014
quy dinh vé qudc tich nhw sau: “Qudc tich
nwoc ngoai la quoc tich cua mot nuwoc khic
khong phai la quoc tich Viét Nam”; khoan 1
biéu 3 Luat xudt canh, nhap canh, qua canh
cu tri cua nguwoi nede ngoai tai Viét Nam
nam 2019 quy dinh: “...Nguwoi nwdc ngoai la
nguoi mang gidy to xdc dinh quoc tich nwdc
ngoai va nguoi khong quoc tich nhdp canh,
xuit canh, quad canh, cw tri tai Vigt Nam...”.

Tuy nhién, cdc quy dinh trén hudéng
dan vé tinh tiét “la nguoi nudc ngoai”,
va khong phai 1a huéng dan vé tinh tiét
“& nude ngoai” do do khong phu hop véi
quy dinh cua BLTTHS nam 2015. Chinh
vi nhitng bat cap trén, tac gia kién nghi co
quan cé thadm quyén can sém ban hanh van
ban hudéng dan vé tinh tiét “& nudc ngoai”
dé xac dinh rd tham quyén xét xr so tham
cua TAND cép tinh va TAQS quéan khu,
dac biét la trong thoi dai hoi nhap quoc t€
hién nay.

Trong thoi gian cho van ban hudng
dan ctia co quan c6 thAm quyén vé tinh
tiét “O nudc ngoai”, tac gia ap dung tinh
than ctia BO luat TO tung dan sy nam 2015°
va Nghi quyét s6 03/2012/NQ-HDTP ngay
03/12/2012 ctia Hoi dong tham phan Toa

8 H6 Quan, Mot s6'vin dé vé thim quyén xét xiv quy dinh
tai diéim b khodn 2 Diéu 268 B§ ludt T6 tung hinh sw 2015
° Xem: Diéu 35, 37 By luat T4 tung dan sy ndm 2015
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4n nhan dan t3i cao hwéng dan thi hanh
mot s6 quy dinh trong Phan thit nhat
“Nhitng quy dinh chung” cua Bo luat To
tung dan sy da duoc stra ddi, bd sung theo
Luat stra d6i, b6 sung mot sO diéu cua Bo
luat TS tung dan su c6 huéng dan vé yéu
t0 “0nudc ngoai” tai Diéu 7 Nghi quyét dé
giai thich cho treong hop “¢ nudc ngoai”
cua BLTTHS nam 2015 nhuw sau:

Vin dé thir nhat: Tinh tiét “0 nudc
ngoai” trong quy dinh “bi cdo, bi hai,
duong su & nudc ngoai” c6 thé dwoc hieu
bao gom cac treong hop sau day'™:

- Bi cdo, bi hai, duong sur 1a ngreoi nuoc
ngoai khong dinh cw, lam an, hoc tap, cong
tac ¢ Viét Nam cé mat hodc khong c6 mat
tai Viét Nam vao thoi diém Toa an thu ly
vu an;

- Bi cdo, bi hai, dwong su la cong dan
Viét Nam dinh cw, lam dn, hoc tap, cong tac
0 nudc ngoai khong cé mat tai Viet Nam
vao thoi diém Toa an thu ly vu an;

- Bi cdo, bi hai, dwong sy la ngroi nede
ngoai dinh cw, lam an, hoc tap, cong tac
o Viét Nam nhung khong cé mat tai Viét
Nam vao thoi diém Toa an thu ly vu an;

- Bi cdo, bi hai, dwong su la cong dan
Viét Nam dinh cw, lam an, hoc tap, cong tac
0 Viét Nam nhung khong c6 madt tai Viét
Nam vao thoi diém Toa an thu ly vu an.

- Bi cdo, bi hai, duong su la phap nhan
thuong mai khong phan biét 1a phdp nhan
thuwong mai nudc ngoai hay phdp nhan
thwong mai Viét Nam ma khong co tru
s0, chi nhanh, van phong dai dién tai Viét
Nam vao thoi diém Toa an thu ly vu an.

Vin dé thir hai: Vé tinh tiét “& nudc
ngoai” trong quy dinh “Tai san cé lién
quan dén vu an & nuwdc ngoai” ¢d thé duoc
hiéu la tai san dwgc xac dinh theo quy dinh
ctia BO luat Dan sy nam 2015 ¢ ngoai bién
gidi lanh thé ctia nudée Cong hoa xa hoi

0 Céng van s6 110/VKSND tinh Séc Trang ngay
22/02/2021

48 Khoahoc Kiémsat

cht nghia Viét Nam tai thoi diém Toa an
thu 1y vu an, c6 thé dwgc hiéu bao gom cac
treong hop sau day:

- Mot la, khi ki€ém tra, xac minh nguon
tin vé t0i pham hodc diéu tra, truy t0, xét
xtt d6i voi vu an hinh sy ma ¢d can cir xac
dinh nguoi bi t& gidc, nguoi bi kién nghi
khoi t6, nguoi bi gitt trong truong hop
khan cap, nguoi bi bét, nguoi bi tam git, bi
can, bi hai, dwong s & nedc ngoai hodc tai
san c6 lién quan dén vu an, vu viéc 6 nudc
ngoai thi TAND cdp tinh va TAQS quan
khu c6 tham quyeén giai quyét.

- Hai la, trong qua trinh giai quyét vu
an, vu viéc néu c6 can ct xac dinh nguoi bi
t0 giac, nguoi bi kién nghi khai t6, nguoi
bi gitt trong treong hop khan cap, nguoi
bi bit, ngwoi bi tam gitx, bi can, bi cdo, bi
hai, duong sw khong con ¢ nuwdc ngoai
hodc tai san c6 lién quan dén vu viéc, vu
an khong con ¢ nudc ngoai thi TAND cap
tinh va TAQS quan khu tiép tuc giai quyét
vu viéc, vu an.

- Ba 13, truong hop vu an, vu viéc
khong thudc truong hop ¢d lién quan dén
nudc ngoai thi ap dung tinh tiét “cd yéu t6
nudc ngoai” quy dinh tai diém b, khoan 5,
biéu 163 BLTTHS 2015 sé do Co quan diéu
tra cap tinh tryc tiép thu ly néu xét thay can
thiét. Viéc xét thay can thiét hay khong do
Co quan diéu tra va Vién kiém sat tinh xem
xét quyét dinh. Toa an nhan dan cap tinh sé
c6 tham quyeén xét xt theo thu tuc chung.

Thir hai, vuéng mac trong viéc ap
dung quy dinh tai diém c khoan 2 Biéu 268
BLTTHS nam 2015, diém c diéu luat quy
dinh nhw sau: “Vu dn hinh sy thudc thim
quyén xét xir cua Toa dn nhdan din cdp huyén
va Toa dn quan sy khu viec nhwng cé nhiéu tinh
tiet phirc tap kho danh gid, thong nhat vé tinh
chat vy dan hodc lién quan dén nhiéu cap, nhiéu
nganh; vu dn ma bi cdo la Thim phdn, Kiéin sdt
vién, Diéu tra vién, can by lanh dao chu chot
0 huyén, qudn, thi xa, thanh phd thudc tinh,
thanh phd” thudc thanh phd’ truc thuéc Trung
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wong, nguoi cd chike sic trong ton gido hodc c6
uy tin cao trong dan toc it nguoi”. Theo quy
dinh nay, trong qua trinh ap dung, Toa an
cac cAp gap mot sd vudng mac sau day:

Mot 13, tai diém c khoan 2 Diéu 268
BLTTHS nam 2015 quy dinh TAND cap
tinh va TAQS quan khu xét xt so tham
vu an hinh sy thudc thAm quyén xét xw
cua TAND cdp huyén va TAQS khu vyec:
“Nhung cé nhiéu tinh tiét phiec tap kho dinh
Qid, thong nhit vé tinh chat vu dan hodc lién
quan dén nhiéu cdp, nhiéu nganh”. Quy dinh
nay da phat sinh nhitng tranh cai nhu sau:

- Viéc xac dinh vu an “cé nhiéu tinh
tiét phiec tap khé danh gia, thong nhat vé tinh
chdat vu dn” la mang tinh dinh tinh. Thuc
t€ & mot don vi cdp huyén hang nam déu
c6 kha nhiéu vu an ¢6 nhiéu tinh tiét phtic
tap, nhiéu quan diém chua thong nhat vé
tinh chdt vu an va phai thinh thi lén cap
trén hoac t6 chac hop lién nganh. Nhuw
vay, nhling vu an phai xin y kién thi cta
cap trén hodc t6 chirc hop lién nganh thi cd
dwgc coi la nhitng vu an “cé nhiéu tinh tiét
phikc tap kho danh gia, thong nhat vé tinh chat
vy dn” hay khong.

- Viéc xac dinh vu an “lién quan dén
nhiéu cdp, nhiéu nganh” ciing kha phtc tap.
Hiéu nhu thé nao cho dang vé “nhiéu cip,
nhiéu nganh”, nhiéu cap la tirhai (02) cap tro
1én va nhiéu nganh la ttr hai (02) nganh tré
1én, hay vu an lién quan 01 cap va 01 nganh
thi dwoc coi la “nhiéu cdp, nhiéu nganh”, vi
du trong vu an kinh t€, chtic vu thuong
lién quan dén cap xa va cac phong ban &
cap huyén thi vu an nay c6 duoc coi la lién
quan dén “nhiéu cip, nhiéu nganh” va thudc
thdm quyén xét x( so thdm ctia TAND cép
tinh va TAQS quan khu hay khong.

Hai 1a, tai diém c khoan 2 Diéu 268
BLTTHS nam 2015 quy dinh TAND cdp
tinh va TAQS quan khu xét xit so tham
vu an: “Ma bj cio la Tham phdin, Kiém sit
vién, Diéu tra vién, cin bd lanh dao chu chot
¢ huyén...” ciing can duwoc huéng dan rd
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trong trieong hop bi cdo “da tirng” 1a can
bd chu chét cdp huyén trd 1én hoac “da
tirng” 1a Thadm phan, Kiém sét vién, Diéu
tra vién thi vu an c6 thudc tham quyén xét
xtt cia TAND cdp tinh va TAQS quan khu
hay khong. Bén canh d6, hiéu nhu thé nao
ve “cin bg lanh dao chii chot” cting chua co
hwéng dan cu thé.

Tai Coéng van s6 5024/VKSTC-V14
ngay 19/11/2018 ctia Vién kiém sat nhan
dan t8i cao vé viéc giai dap vudng mac lién
quan dén quy dinh ctia BLTTHS va nghiép
vu thieee hanh quyeén cong t0, kiém sat viéc
giai quyét vu an hinh sy xac dinh: “Hién
nay khong cé van ban chuyén nganh nao hwéng
dan “lanh dgo chii chot & huyén, qudn, thi xa,
thanh phd’ thudc tinh, thanh phd thudc thanh
phd’ truec thugc Trung wong” gom nhirng ai.
Tuy nhién, tham khao Quy dinh s6'90-QD/TW
ngay 04/8/2017 ciia Ban Chidp hanh Trung
wong vé tiéu chudn chirc danh, tiéu chi dinh
Qid can bg thugc dign Ban Chidp hanh Trung
wong, Bg chinh tri, Ban Bi thw quan 1y thi lanh
dao chii chot o huyén, quin, thi xa, thanh pho’
thugc tinh, thanh phd” thudc thanh phd’ truc
thudc Trung wong co thé’gom bi thu, pho bi thi
cdp uy cap huyén, chu tich hoi dong nhan din,
chu tich 1ty ban nhan dan cip huyén. Theo Quy
dinh s6'105-QD/TW ngay 19/12/2017 ctia Ban
Chap hanh Trung wong vé phin cap quan ly
cdn bg va b6 nhiém, gi6i thiéu cin b 1ing cir thi
lanh dgo chu chot ¢ huyén, quin, thi xa, thanh
phd'thudc tinh, thanh phd thudc thanh phd'truec
thudc Trung wong c6 thé’ gom bi thu, phd bi
thw, uy vién ban thwong vu huyén 1y, quin
uy va twong dwong; chu tich, phé chu tich hgi
dong nhan dan, Uy ban nhin dén cap huyén.”

Nhu vay, theo tinh than caa Cong van
thi can b chu chét “c6 thé” bao gom “bi thu,
pho bi thw cip uy cdp huyén, chii tich hyi dong
nhan din, chu tich 1ty ban nhan din cap huyén;
g0m bi thu, pho bi thuw, uy vién ban thwong vu
huyén uy, quan uy va twong dwong; chu tich,
phé chit tich hi dong nhan dan, Uy ban nhin
dan cdp huyén”. Tuy nhién, trong thuc tién
ngoai cac chirc danh néu trén thi tai cac dia
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BAN VE THAM QUYEN XET XU..

phuong con ¢ mot s6 co quan, ban nganh
duoc xem la chu chét tai dia phuong nhu
So Noi vy, S¢ Tai nguyén va Mai treong...

Pong thoi, biéu 268 BLTTHS nam
2015 chi quy dinh tham quyén ddéi véi bi
cio la Thiam phdn, Kiém sit vién, Diéu tra vién,
cdn bg lanh dgo chii chot 6 huyén, quan, thi xa,
thanh phd thudc tinh, thanh phd’ thugc thanh
phd’ truec thude Trung wong. Vay thi, doi voi
bi cio la Tham phin, Kiém sit vién, Diéu tra

vién, can by lanh dao chii chot o tinh, thanh pho’

thugc thanh phd triec thugc Trung wong thi
thudc Tham quyén xét xir ctia Toa an cap
nao. Theo suy luan bac cau thi c6 thé hiéu,
cac bi cdo nay cling phai thudc tham quyén
xét xtr ctia Toa an cap tinh. Tuy nhién, dé€
lam dwoc diéu d6, can stra doi BLTTHS
hodc it nhat cling can ban hanh huwéng dan
cua co quan c6 tham quyeén.

3. M6t s6 kién nghi

biéu 268 BLTTHS nam 2015 quy dinh
vé tham quyén xét xt ctia Toa an la mot
trong nhiing diéu luat quan trong trong
viéc thuc thi phap luat ctia co quan tién
hanh t6 tung cling nhw bao vé quyén con
nguoi, dam bao cho viéc diéu tra, truy to,
xét xtt dang din, vo tu, khach quan; dam
bao cho Tham phan, Hoi tham xét xtr doc
lap va chi tuan theo phap luat. Bén canh
nhitng quy dinh tich cuc gbp phan vao
viéc bao vé Nha nudc phap quyén, bao
vé quyéen con nguoi thi Diéu 268 BLTTHS
nam 2015 van con mot s6 bat cap, han ché
can ti€p tuc duwgc hoan thién hodc hudéng
dan thuc hién.

Vi vay, tac gia c6 mot s6 kién nghi
sau day:

- Huéng dan thuee hién diém b khoan
2 biéu 268 BLTTHS nam 2015 vé quy dinh
“Vu dn hinh sw co bi cio, bi hai, dwong sw 0
nwdc ngoai hodc tai sin co lién quan dén vu
dn ¢ nwoc ngoai” theo tinh than phan tich
O trén;

- Hwéng dan vu 4n lién quan dén
mot cadp va mdt nganh cling ¢6 thé dwoc
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xac dinh la vu an lién quan dén nhiéu cap,
nhiéu nganh thudc thdm quyén xét x& cuia
Toa an cdp tinh theo quy dinh tai diém c
khoan 2 Diéu 268 BLTTHS nam 2015;
-Huéng dan cu thé thé nao 1a 1anh dao
cha chot ¢ dia phuong. Dong thoi, cling
can huéng dan khéng chi bj cdo la Thim
phin, Kiéin sit vién, Diéu tra vién, cin bg lanh
dao chui chdt 0 huyén, quan, thi xa, thanh pho’
thugc tinh, thanh phd” thudc thanh phd triec
thudc Trung wong theo quy dinh ctia khodn
2 biéu 268 BLTTHS nam 2015, ma ca bi cdo
la Thim phin, Kiém sdt vién, Diéu tra vién, cin
by lanh dao chu chot ¢ tinh, thanh phd thudc
thanh phd’tryec thugc Trung wong cting thudc
thadm quyeén xét x cua Toa an cap tinh./.
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