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VU VIET TUONG*

B¢ ludt Hinh sy (BLHS) ndam 2015 dd cé nhiéu sita d6i, bo sung cdc tdi pham vé hoi 1o
theo hudng phii hop véi thuc tién xét xi, yéu ciu ddu tranh phong ngira toi pham va Cong
u6c qudc té ciia Lién Hop Qudc vé chong tham nhiing. Bai viét tdp trung phdn tich vé hoi
19, phdn biét héi 19i v6i tham nhiing, tir d6 dua ra cdc quan niém khdc nhau va lam sdng
t0 nhiing dic diém vé cdc toi pham vé hoi 19, lam co sé ddnh gid tiép tuc sita doi, bd sung
BLHS ndm 2015 quy dinh vé cdc tdi pham nay.

Tir khéa: Hoi 19, cdc toi pham vé héi 19, Bo ludt Hinh sy nam 2015.

Ngady nhdn bai: 13/12/2021; Bién tdp xong: 17/12/2021; Duyét dang: 24/12/2021

The 2015 Penal Code has made many amendments and supplements to the crimes
of bribery in consistent with trial practice, the requirements of crime prevention and
combat and the United Nations Convention against Corruption. The article focuses on
analyzing bribery, distinguishing bribery from corruption, thereby giving different
conceptions and clarifying the characteristics of bribery crimes, as a basis for further

amending and supplementing the 2015 Penal Code to provide for these crimes.

Keywords: Bribery, crimes of bribery, the 2015 Penal Code.

1. Hoi 19, phan biét hai 1 voi tham
nhiing

Theo Dai Tur dién Tiéng Viét, “hoi
16” 1a hanh vi 1én 1t dua tién cta dé nho
nguwoi c6 quyén lam diéu trai véi phap
luat nhung cé loi cho minh...". Hay theo
Tt dién Tiéng Viét nam 2004 do GS.
Hoang Phé chu bién dinh nghia: “Hoi 16
la viéc dua tién ctia cho nguoi c6 quyén
hanh dé lam viéc gi d6 c6 loi cho minh,
béng hanh vi lam dung chttc vu hoac lam
sai phap luat”>

Trong khi d6, theo hoc gia Pao Lé
Thu, “hoi 10” ¢6 thé la mdt hanh vi vi
pham phap luat, mét té nan xa hoi, mot

hién twong tiéu cuc trong xa hdi, tham chi

! Xem: Nguyén Nhu Y (Chu bién), Dai Tir diéh Tiéng
Viét, Nxb. Dai hoc Qudc gia H6 Chi Minh, Thanh phd
H6 Chi Minh, 2013, tr. 365

2 Xem: Hoang Phé (Chu bién), T dién Tiéng Viét,
Nxb. Da Ngmg, Da Ngmg, 2004, tr. 459
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la mot dang tham nhiing®. Hién tuong hoi
16 thuong dwoc nghién cttu tir géc do dao
dtic, chinh tri, kinh té va phap ly.

Dudi goc do xa hdi, hoi 16 duoc xem 1a
mot 1a mot kiéu dén dap hinh thire caa viée
tra on nguoi khac gitup d6. “Ho6i 16... mot
sO su dén dap bi xem la hoi 10 trong ting
nén van hoa cu thé, duwgc phan biét véi cac
truong hop khac boi su ¢d y”... Vi vay,
hoi 16 ¢6 thé duge xem la hién twong xa
hoi tiéu cuc, 1a sy lam dung nhitng truyén
thong tot dep ctia xa hoi loai nguoi (nhw
truyén thdng ting qua, truyén thong dén
dap on nghia) da tung ton tai trong doi
song dé thuc hién nhing hanh vi dua loi

* Thac si, Nghién citu sinh Khoa Ludt, Dgi hoc
Qudc gia Ha Néi

3 Xem: Dao Lé Thu, Cic tdi pham vé hoi 1§ theo lugt hinh sw
Vigt Nam trong sw so sdnh véi ludt hinh sw Thuy Dién va
ét—xtrﬁy—lia, Luén an Tién si luat hoc, Treong Dai hoc
Luat Ha Noi, 2011, tr. 19-25

4 Xem: Noonan, J. T., Bribes, New York: Macmillan,
Nicholls, 1984, p. 13

Khoahoc Kiémsat 23



NHIN NHAN VEHOI LO, CAC TOI PHAM VEHOI LO

ich d€ nguoi c6 chitc vu quyén han “gitp
do” hoac “bo qua” mot viéc gi d6 cd loi cho
ngudi dua loi ich. O day, do yéu t8 vin hoa
- xa hoi va diéu nay da anh hudng it nhiéu
dén viéc xac dinh tinh nguy hiém cho xa
hoi ctia hién twong hoi 10 va ranh gidi kho
phan biét gitta dao ly va vi pham phdp luat.

Vé mat chinh tri, “hoi 10 la mot trong
nhitng loai bong 16c cua quyén luc va la
mot hinh thite trao doi chung gitra quyén
luc va su giau c6”°. Nhu vay, luc nay hoi
16 mang ban chat chinh tri sau sac, thong
qua hoi 160 quyén luc tao ra tién bac va
nguoc lai tién bac ¢ thé mua duoc quyén
lwe. Ho1 16 tro thanh cong cu tim kiém va
duy tri quyén luc chinh tri, dong thoi tao
ra sit bat cong trong xa hoi. Khi nhan thic
duoc tinh chat nguy hiém ctia hanh vi héi
16 d6i v6i hé thong chinh tri thi viéc xw ly
loai hanh vi nay bang phap luat hinh sy
tro nén ro rang hon®.

Vé mat hanh chinh - nha nwéc, hoi 10
duoc hau hét cac qudc gia nhan thic la
mot loai hanh vi tham nhiing. H6i 10 1a
nhitng hanh vi c6 xu hudng xay ra nhiéu
tai nhiing noi thiéu sy minh bach va thiéu
s ton trong cc quy tac dao diec, dong
thoi tadc dong tro lai lam cho by may nha
nudc tro nén quan liéu, thi€u minh bach,
tri tré. “Noi nao ton tai hién twong hoi 16
c6 hé thdng ctia mot sd cong chire noi dé
sé c6 xu hudéng hoat dong kém hiéu qua va
dao dtic cuia cdc nhan vién tré nén xudng
cap”’. Vi thé, t6i pham vé hoi 10 thuong

®> Xem: Reisman, W. M., Folded lies - Bribery, Crusades,
and Reforms, New York: The Free Press - A Division of
Macmillan Publishing Co., Inc, 1979, p. 39-40

6 Xem: Andersson, S., Corruption in Sweden - Exploring
Danger Zones and Change, Department of Political
Science of Umea University of Sweden, 2002, p. 4-5

7 Xem: Van Duyne, P. C., Organized crime in Europe,
New York: Nova Science Publishers, INC, 1996, p. 163
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duoc xép vao nhém t6i xam pham hoat
dong hanh chinh cong hodc toi pham vé
cOng vu.

Vé mat phdp 1y, theo phap luat cta
da s0 cac qudc gia trén thé gidi thi hoi 16
bi xem 1a mot sy trao d6i loi ich bat hop
phép hai chiéu. Su trao do6i d6 duoc thuc
hién thong qua viéc bén dua hoi 16 sw
dung nhitng loi ich khong chinh dang dé
doi 1ay viéc bén nhan hai 16 1am theo yéu
cau cua minh. Nguoc lai, bén nhan héi 16
loi dung chtic vy, quyén han duwoc giao
thoa man nhitng muc dich cd nhan cta
nguoi dua hoi 1o d€ doi 1ldy cua hoi 1. Hoi
16 bi xem 12 bat hop phép xuat phét tir chd
no la viéc dat dwoc loi ich ca nhan trén co
s loi dung quyén lyc cong...

Trong khi d6, “tham nhiing” la hién
teong kinh t€ - xa hoi gén lién voi su ra
doi va phat trién cua bd may nha nudc.
Cac qudc gia ¢ cac diéu kién vé xa hoi,
van hoa, chinh tri, kinh t€ khac nhau quan
niém vé tham nhiing cting khac nhau. Do
dé, khé ¢ thé c6 mot khai niém chung
nhat vé tham nhiing cho moi qudc gia,
moi ché do chinh tri. Tham nhing ciing
khong phai la mot khai niém bat bién
xuyén qua cac thoi ky phat trién ctia moi
quéc gia, khu viee. O Viét Nam, theo quy
dinh cua Luat Phong, chdng tham nhiing
nam 2018, “tham nhiing la hanh vi cta
nguoi ¢ chic vy, quyén han da 1oi dung
chtrc vy, quyén han d6 vi vu 1oi”.

Duwéi goc do nghién cttu, chung toi
chia sé quan diém cho rang, “hdi 167 1a
hanh vi cu thé, hep hon, nam trong khai
niém “tham nhdng”... Mt s6 nudc trén
thé gioi (My, Australia...) coi hoi 1 la mot
t0i pham va duoc dinh nghia theo Tt dién
phap luat la cac hanh vi “dé nghi”, “duwa”,
“nhin” hodc “ga gam” bat ky mot dang gia
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tri lam anh huong dén hanh vi cta mot
cong chitc hay nguwoi nao dé thuc hién
cong vu hodc chirc vu phap ly; hay héi 16
“l1a hinh thttc tham nhing thé hién béng
cach mot nguoi dua tién dé thuyét phuc
mot cong chitc nha nuwdc chdp thuan dé
lam hodc khong lam mot viéc ¢6 loi cho
minh”..5. Do d6, héi 1o duoc hiéu 1a mot
dang cua tham nhing. Mot so tac gia khac
cling dong quan diém nay khi cho rang,
tham nhiing bao gom héi 10 va nhiéu
dang hanh vi khac’ hodc héi 1o la mot
trong nhitng hinh thitc tham nhing ro nét
va hién nhién nhat.

2. Cac toi pham vé héi 19

Nhing phan tich trén cho thdy, cho
du duoc nhan thic tir bat ki phwong dién
nao, hoi 10 ludn thé hién ban chat cia mot
hién tuong tiéu cuwc, phi dao dirc va gay
rat nhiéu tac dong xdu téi doi song xa hoi.
Tinh chat tiéu cuc caa hoi 16 chinh 1a suw
luan giai hop ly nhat cho sy can thiét phai
quy dinh nhitng hanh vi nay la t0i pham
va quy dinh viéc xtt ly hinh sy nghiém
khic. Viéc toi pham hoa nhitng hanh vi
nay can bao dam ban chat néu trén ctia hoi
16 dwgc thé hién rd nét va xa hoi khong
con hiéu nham vé tinh chdt nguy hiém
cho xa hdi cua chung.

Do do, tir goc do phap luat hinh sy,
khai niém cac toi pham vé héi 16 ciing
thuong duoc ti€p can béi nhiing nghién

8 Xem: Dao Lé Thu, Cdc tdi pham vé hoi 1§ theo ludt hinh sw
Vigt Nam trong sw so sanh v6i lu@t hinh sw Thuy Dién va
Ot—xtrdy—lia, Luén an Tién si luat hoc, Truong Dai hoc
Luat Ha Noi, 2011, tr. 25

° Xem: Johnson, R. A. and Sharma, S. “About
corruption” in R. A. Johnson (ed.), The Struggle
against Corruption: A Comparative Study, New
York: Palgrave Macmillan, 2004, p. 48.

10 Xem: Andersson, S., Corruption in Sweden - Exploring
Danger Zones and Change, Department of Political
Science of Umea University of Sweden, 2002, p. 21
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ctu chung vé nhém t6i pham vé tham
nhing" hoac vé nhém t6i pham vé chirc
vu'? hodc nhom t9i xam pham hoat dong
cua co quan nha nwéc’®. Mot s6 quan diém
khac cho r::fmg, ho6i 16 1a “hanh vi dwa tién,
hang hoa, dich vy, thong tin, hodc bat ki
mot thit cé gia tri nao voi muc dich gay
anh huong déi véi cac cong chire dé ho
hanh dong theo méot cach cu thé nao d6”™.
Tuy nhién, thuc chdt day chi la dinh nghia
vé hanh vi dua hoi 10 ma thoi.

Nghién ctru mét sd van ban luat cé lién
quan dén hoi 1§ ciing nhw nhitng binh luan
khoa hoc luat hinh sy vé céc tdi pham vé
héi 1, chng toi nhan thay, khong c6 mot
dinh nghia vé hoi 16 nao dugc chdp nhéan
chung tai tat ca cac qudc gia. Mdi qudc gia
déu c6 dinh nghia phap ly riéng vé hai 19,
dong thoi, khong c6 dinh nghia chung vé
cac toi pham nay, luat thanh van cta moi
quoc gia quy dinh tirng t6i pham hdi 16 cu
thé riéng biét. Trong mot nghién cttu cta
minh, tac gia Langseth cho rang, dudi goc
do phap luat hinh sy, “h6i16” thuwong duoc
dinh nghia théng qua hai khai niém “hdi 16
cht dong” va “hoi 16 thu dong”, trong do,
“h6i 16 chu dong” dung dé chi hanh vi moi
hodc dua cua hoi 19; “h6i 16 thu dong” chi
hanh vi nhan ctia hoi 16%°.

1 Xem: Tran Cong Phan, Tinh hinh, nguyén nhin va
cdc bign phdp ddu tranh phong chong cic toi tham nhiing,
Luan an Tién si luat hoc, Vién Nha nudc va Phap
luat, 2004, tr. 8-17

12 Xem: Vo Khanh Vinh, Tim hiéu trdch nhiém hinh sy
doi voi cdc t6i pham vé chitc vu, Nxb. Chinh tri qudc gia,
Ha Noi, 1996, tr. 96-97

B Xem: Reid, S. T., Crime and Criminology, Ninth
Edition, Mc Graw Hill Companies, 2000, p. 254

4 Xem: Reid, S. T., Crime and Criminology, Ninth
Edition, Mc Graw Hill Companies, 2000, p. 255

15 Xem: Langseth, P., “Measuring Corruption” in C.
Sampford, A. Shacklock, C. Connors and F. Galtung
(eds) Measuring Corruption, Burlington: Ashgate
Publishing Company, 2006, p. 9-10
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Quan diém khac cho ré”mg: “Nhan hoi
16 xay ra khi nhirng ngwoi c6 chirc vu tim
cach st dung vi tri cong tac va quyeén lwc
cta minh dé dat dugc mot cach bat hop
phap nhitng loi ich tit ngwoi khac va dua
hoi 16 xay ra khi cac ca nhan tim cach tac
dong toi nhitng ngwoi c6 chirc vu lam cho
ho st dung nhiing quyeén lyc chinh thic
ctia ho hoac thiec hién nhitng chitc nang
cong cua ho dé thoa man mot cach bat
hop phap nhitng muc dich riéng ctia cac
ca nhan d6”*. Quan diém nay mang tinh
mo ta hai t0i pham trong cac toi pham vé
ho6i 16, nhung chwa rd ndi ham cua tdi moi
gidi hoi 10 trong nhém cac toi pham nay.

Trong khoa hoc luat hinh sy Viét
Nam, ¢6 cac quan diém khac nhau vé cac
toi pham vé héi 16. C6 quan diém cho
rang, tdi hoi 16 bao gom ba hanh vi nhan
hoi 19, dwa héi 16 va méi gidi hai 16i, cac
tdi pham nay khong doc lap ma chi coi
la nhitng hinh thitc pham t0i cia mot t6i
don nhat phtic hop - toi hoi 167. Quan
diém nay chwa chinh xdc, boi 1€, trong cac
quy dinh ctia BLHS ciing nhu thuc tién
dinh t0i, khong c6 toi hdi 10 ma chi ¢6 03
t0i - toi nhan hoi 19, tdi dwa hoi 16 va toi
mdi gioi hoi 16. Pay la cac toi danh doc
lap, thé hién rd nét ban chat phap ly va
tinh nguy hiém cho xa hoi cua moi hanh
vi terong tng, va teong tng, cé muc dich,
ndi dung va chu thé thuc hién mdi hanh

16 Xem: Schwark, A. “A Market in Liberty:
Corruption, Cooperation, and the Federal Criminal
Justice System”, in W. C. Heffernan, J. Kleinig, eds.,
Private and Public Corruption, Rowman & Littlefield
Publishers, Inc., 2004, p. 184-185.

7 Quan di€ém nay dua trén quy dinh tai Diéu 1 ctua
Phap lénh trirng tri toi hoi 10 ngay 20/5/1981 vi trong
Diéu 1 quy dinh t6i hoi 10 bao gom nhén hoi 19, dwa
hoi 16 va méi gidi héi 10. Déan theo V6 Khénh Vinh,
Tim hiéu trdach nhiém hinh sy doi v6i cdc t0i pham vé chikc
vu, Nxb. Chinh tri quéc gia, Ha N6i, 1996, tr. 95
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vi khac nhau, va vi vy, can c6 chinh sach
hinh sy va nguyén tac xtt ly twong tng'.

Quan diém khéc khéng dinh, cdc tdi
pham vé hoi 19 la nhitng hanh vi dwa hodc moi
nhdn; nhin hodc doi hoi; hodc tao diéu kién cho
viéc duwa, nhdn loi ich dwdi bit ki hinh thirc nao
cho hodclva béi ngueoi co chikc vu, quyén han dé’
Qay anh hwong nhit dinh dén hoat dong thuec
thi chic trach ciia nguoi co chikc vu, quyén han
mot cdch cd'y va trdi phdp ludt hinh sy'. Mac
du quan diém nay néu dwgc cac toi pham
vé hoi 16 bao gom cac hanh vi dua, nhan,
moi gioi hdi 16 va ndi dung ddc trung cta
nhom toi pham nay, nhung chua lam rd
cac toi pham vé hoi 1o bao gom ba toi pham
cau thanh - toi nhan hoi 19, t6i dwa hoi 1o va
t01i mdi gioi hoi 1, cing nhw diéu kién truy
ctru trach nhiém hinh sy (TNHS), béi 1€, c6
treong hop, “ctia hoi 19” chwa du tri gid dé€
truy cttu TNHS, cting nhu quan hé xa hoi
ma luat hinh sy bao vé da bi cac tdi pham
nay xam hai dén.

Gan day, c6 quan diém cho rang, hoi
10 la viée sir dung mot loi ich nao do tic dong
vao hanh vi cua nguwoi co chirc vy, quyén han
dé hanh vi ctia ngwoi dé (nguoi cé chirc v,
quyén han) dién ra theo cdch nguwoi dwa hoi 19
mong mudn”*. Tuy nhién, quan diém nay
da danh dong hanh vi héi 10 véi cac toi
pham veé hdi 16, ndi dung chwa thé hién
rd gom ba tdi danh nao va diéu kién truy
cteu TNHS va ctia hoéi 19, cing nhu khach

18 Xem: Vo Khanh Vinh, Tim hiéu trdch nhiém hinh
sw doi voi cac tdi pham vé chiee vy, Nxb. Chinh tri
quoc gia, Ha Noi, 1996, tr. 96-97

19 Xem: DBao Lé Thu, Cic tdi pham vé hoi 1§ theo ludt hinh
sw Viét Nam trong sw so sanh vdi ludt hinh sy Thuy Dién
va Ot-xtrdy—lia, Luén an Tién si luat hoc, Truong Pai
hoc Luat Ha Noi, 2011, tr. 25

2 Xem: Tran Van Toan, Cic tdi pham vé hoi 1§ theo phdp
lugt hinh sw Viégt Nam tie thuc tién thanh phd H6 Chi
Minh, Luan van thac si Luat hoc, Hoc vién Khoa hoc
Xa hoi, Ha No6i, 2017, tr. 7-8
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thé - xam pham dén quan hé xa hdi nao...

Nhing phan tich trén day cho thdy,
khai niém cac toi pham vé hoi 10 phai
thé hién dwoc ba tdi danh cau thanh - toi
nhan hai 19, toi dua hoi 16 va tdi moi gidi
hdi 19, phan anh dwgc cac hanh vi khach
quan cta t0i pham nay, ciing nhu noi
dung ctia né. Do vay, chting t6i cho rang,
cdc t0i pham vé hoi 16 bao gom ba t6i danh tji
nhdn hoi 19, ti dwea hoi 10 va toi moi gidi hoi
16, dong thoi la nhitng hanh vi clia mot ngueoi
diea, nhdn hodc trung gian moi idi hoi 19, tao
diéu kién cho viéc dwa, nhdn, doi hoi loi ich
duwedi bit ky hinh thiec nao (tién, vdt chat, thoa
man cdc nhu cdu loi ich khdc... dap ng diéu
kién do ludt dinh) mot cich c6'y va trdi phdp
lugt hinh sy nham muc dich tdc dong dé gdy
anh hwong nhat dinh dén hoat dong thiec thi
chirc trdach cua nguwoi cé chiec vu, quyén han
dé’cd lpi cho cic chii thé tham gia.

Cac t0i pham vé héi 10 phan anh
nhting dic diém sau day:

Thir nhit, cac toi pham vé hoi 10 bao
gom ba t0i danh doc lap - t0i nhan hai 19,
t01 dwa hoi 16 va toi moi gidi hoi 10.

Cac tdi pham vé hdi 1o bao gom ba toi
danh doc lap - toi nhan hoi 19, t6i dwa hoi
16 va toi moi gioi hoi 10 véi su khéc biét
vé hanh vi, néi dung, muc dich va chu thé
thuc hién toi pham tuy nhién c6 sw gén bo
chat ché v6i nhau va déu lién quan dén
hoat dong thuc thi chttc trach, nhiém vu
cua nguoi ¢ chiee vy, quyén han, lién
quan dén lgi ich cua cac chu thé trong do.

Thit hai, cac toi pham vé hoi 10 thé
hién cu thé ¢ cac hanh vi dua, nhan hoac
trung gian mdi gioi hdi 19, tao diéu kién
cho viéc dwa, nhan, doi hoi loi ich dwdi
bat ky hinh thitc nao.

Cac t0i pham vé hoi 16 phan anh qua
cac hanh vi nguy hiém cho xa hoi tuwong
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tng voi cac toi danh:

- D61 vi toi nhan hoi 10 - d6 1a hanh
vi nhan hodc sé nhan bat ky lgi ich nao
truc tiép hodc qua trung gian cho chinh
ban than nguoi dé hoac cho ngwoi hodc
t0 chitc khac dé€ 1am hodc khong 1am mét
viéc vi lgi ich hodc theo yéu cau cua nguoi
dwua hoi 16;

- D6i véi toi dwa hoi 16 - d6 1a hanh vi
da dua hodc sé dwa cho ngroi c6 chiic vu,
quyeén han hodc nguoi khac hodc td chire
khac bat ky loi ich nao truc ti€p hay qua
trung gian dé€ nguoi c6 chirc vy, quyén
han lam hodc khong lam mot viéc viloi ich
hodc theo yéu cau ctia ngwoi dwa hai 19;

- D61 véi toi moi gidi hoi 16 - d6 la
hanh vi trung gian, tao diéu kién doi hoi
veé loi ich gitra bén dua va bén nhan duwdi
bat ky hinh thttc nao.

Thi? ba, trong quan hé hoi 16 ludn ton
tai it nhat hai chti thé ¢6 lién quan la nguoi
nhan héi 16 va nguoi dua hai 19.

Trén thuc t€, c6 thé xay ra hai truong
hop: Truong hop dwa hoi 16 va nhan héi 16
(khong c6 nguoi moi gidi hoi 19); treong
hop dua héi 16 va nhan hdi 10 (c6 nguoi
moi gioi hoi 19). Do do, trong “quan hé
hoéi 10” ludn ton tai hai chu thé cd lién
quan hodc chiu tdc dong cua hanh vi hoi
16 la ngwoi dua hoi 10 va nguoi nhan hai 16
(hodc nguoi duoc héi 19). Mot bén chu thé
c6 nhu cau giai quyét mot viéc nhat dinh
thong qua trao doi loi ich mét cach khong
chinh dédng véi mot bén chua thé ¢ quyén
trong viéc giai quyét nhu cau ctia bén kia.
Vi vay, su ¢6 mat ctia cac chu thé nay la
diéu kién tién quyét cho hanh vi hdi 10
duoc thuc hién trén thuc té. Mdc du vay,
thue tién xét xt¢ khong phai truong hop
nao ct ¢d nguoi nhan thi phai c6 nguoi
dua hoéi 10 ma tuy tung truong hop, ¢

Khoahoc Kiémsat 27



NHIN NHAN VEHOI LO, CAC TOI PHAM VEHOI LO

thé c6 nguoi nhan hai 16 nhung lai khong
co nguoi dua, nguoc lai cd treong hop co
nguoi dua hoi 1o nhung lai khong cd nguoi
nhan”?. Chung t6i cho rang, trong “quan
hé hoi 16” ludn ton tai hai cha thé cd lién
quan hodc chiu tac dong ctua hoat dong hoi
16 la nguoi dwa hoi 10 va nguoi nhan hoi
16 (hoac nguoi duoc hai 19); cd thé vé thuc
tién, viéc chiing minh ctia cic co quan tién
hanh t6 tung gdp kho khan, tuy nhién, vé
ndi dung phai c6 nguoi dua hoi 10 madi co
nguoi nhan héi 16 va ngwoc lai.

Thir tw, hanh vi nhan hai 10 do nguoi
o chtic vy, quyén han thuc hién, hanh vi
dwa hoi 16 va moi gidi hoi 16 do chu thé
khac thuc hién, nhung déu xam pham
dén hoat dong dting dan ctia co quan, t&
chttc va lién quan dén hanh vi cua nguoi
o6 chtre vy, quyeén han.

Trong cac hanh vi lién quan dén héi
15, cha thé cua t6i nhan hoi 10 phai la
nguoi co chic vy, quyeén han, 1a nguoi co
trach nhiém trong viéc giai quyét cac yéu
cau ctia nguoi dua héi 19, cac yéu cau do
c6 thé la vé loi ich vat chat hoac loi ich
phi vat chdt ciia nguoi dua héi 16. O day,
can phan biét gitta chu thé 1a nguoi ¢
chttc vy, quyén han trong t0i tham 0 tai
san - nguoi co trach nhiém quan ly tai san,
trong toi nhan hai 16 - pham vi ctia ngwoi
c6 chiic vy, quyén han nay rong hon.

Trong khi d6, chu thé cua hai toi
pham con lai trong nhém céc toi pham vé
hoi 16 1a t6i dwa hdi 16 va toi moi gidi hoi
16 khong doi hoi bat budc 1a nguoi c6 chiic
vy, quyén han. Tuy nhién, cac d6i tuong
nay van c6 thé 1a ngudi c6 chike vy, quyén

2t Xem: Dinh Van Qué, Binh ludn B ludt Hinh sy
nam 1999, Phiin thir hai - Cdc t6i pham, Chiwong XV va
Chuwong XXIII, Nxb. Théng tin va Truyén thong, Ha
NOi, 2019, tr. 414
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han va loi dung chirc vy, quyén han cta
minh d€ dwa hdi 16, nhung khong phai la
d&u hiéu bat budc.

Thir nam, loi ich trong quan hé hoi 16
14 bit budc.

Trong quan hé hoi 19, loi ich duoc bén
dwa trao cho bén nhan la yéu t6 khong
thé thiéu. Loi ich nay chinh la mot yéu t&
thé hién ro tinh chat khong chinh dang
cua hanh vi hoi 10. Vi vay, sé khong thé
c6 hanh vi héi 16 néu khong co su ton tai
“ctia hoi 10” véi tw cach 1a thir 1oi ich duoc
dung d€ trao d6i mot cach bat chinh véi
viéc thuee thi chirc trach cuia nguoi co chire
vy, quyeén han.

Ctia hoi 16 hay loi ich ¢ day chinh la
“tién, tai san hodc loi ich vat chat hoac phi
vat chat khac”.

Thir sdu, cac toi pham vé hoi 1o duoc
thire hién bang hinh thiec 18i ¢4 y.

Dai véi cac toi pham vé hoi 16, hanh
vi duoc thuc hién mot cach ¢d y, ké ca doi
véi truong hop dua hoi 16 do bi doi hoi 16
hay nhan héi 16 do bi mua chudc. Bai 1€,
day déu la nhitng hanh vi dwgc thuc hién
bdi quyét dinh ctia ban than chu thé, la két
qua hoat dong y chi cua chu thé.

Thir bay, cac toi pham vé hoi 1 phai
duwoc quy dinh trong luat hinh su.

Cac toi pham vé hoi 10 phai la nhiing
hanh vi dwoc quy dinh trong luat hinh
su, cu thé la BLHS. Néi cach khac, day la
nhitng hanh vi ma luat (thanh van hoac an
1€) coi la toi pham va twong tng la ba toi
danh cu thé - t6i nhan hoi 16, t0i dua hoi 10
va toi moi gidi hoi 16. Ngoai ra, dac diém
nay ciing la mot biéu hién ctia nguyén tac
phap ché trong luat hinh sy Viét Nam.

BLHS nam 2015 da cu thé hoa nhing
diéu thé hién trong Cong udc cua Lién
Hop Qudc vé chong tham nhiing nhu: Quy
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dinh tai Phan chung cua BLHS nam 2015
lién quan dén toi pham hai 19, cu thé: BLHS
nam 2015 da bo sung quy dinh tai khoan 3
biéu 28 vé khong ap dung thoi hiéu truy
ctu TNHS va Diéu 61 vé khong ap dung
thoi hiéu thi hanh ban an doi véi tdi tham
0 tai san va toi nhan hoi 16 khi thudce loai toi
dac biét nghiém trong. Véi quy dinh nay,
nhitng nguoi pham toi tham nhiing dac
biét nghiém trong néu trén co thé bi truy
ctru TNHS hodc bi thi hanh ban an vé cac
toi nay bat ct ltic nao, néu co quan chitc
nang phat hién deoc hanh vi pham t¢i ctia
ho hoac phat hién ban an chuwa dwoc thi
hanh. Day la mot nd luwc cua Viét Nam véi
tw cach 1a quoc gia thanh vién Cong wdc
cua Lién Hop Qudc vé chdng tham nhing
(UNCAC - biéu 29).

Hién nay, trén thé gidi cling nhu ¢ Viét
Nam, khai niém vé tdi pham vé hdi 16 van
chua duoc hiéu mot cach thong nhat. Viéc
nghién cttu dua ra mot khai niém chung
vé toi pham khong nhiing c6 y nghia vé
mat ly ludn ma con cé y nghia rat 16n vé
mét thuee tién, nham tim ra cac giai phép
ddu tranh phong, chdng mot cach cé hiéu
qua nhat doi vdi loai toi pham nay, dac biét
la phan biét hdi 16 v6i tham nhiing. Trén
co sd nay, chung t6i manh dan dwa ra khai
niém cac tdi pham vé hoi 160 bao gom toi
danh t6i nhan héi 16, ti dwa hoi 16 va tdi
mdi gidi hdi 16, dong thoi 1a nhitng hanh
vi cia mot ngroi dwa, nhan hodc trung
gian moi gioi hoi 19, tao diéu kién cho viéc
dua, nhan, doi hoi loi ich dudi bat ky hinh
thitc nao (tién, vat chat, thoa man cac nhu
cau loi ich khac... ddp tng diéu kién do
luat dinh) mot cach ¢ y va trai phap luat
hinh sy nham muc dich tac dong dé gay
anh hudng nhat dinh dén hoat dong thuc
thi chire trach cua nguoi ¢ chire vy, quyén
han d€ c6 1gi cho cac chu thé tham gia./.
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