AP DUNG AN LE TRONG GIAI QUYET
CAC TRANH CHAP DAN SU

NGUYEN THITRA MY*

Hién nay, nhiéu quy dinh ciia phdp ludt con chua ré rang, con c6 nhiing cich hiéu
vd vdn dung khdc nhau, do d6 viéc dp dung dn 1¢ vdo gidi quyét cdc tranh chdp din
sw la thuc s cin thiét. Ap dung dn 1¢ trong gidi quyét cic tranh chdp din sw bdo dim
nhiing vu viéc c6 tinh tiét, sy kién phdp 1y giong nhau, tuong tw nhau duoc gidi quyét
nhw nhau, qua dé gép phin dp dung thong nhit phdp ludt trong xét xi tai cdc Toa dn,
tao tinh minh bach trong cdc phdin quyét, bao dam cong bang trong xd hoi.

Tir khéa: An 1é, tranh chdp din su.
Ngay nhdn bai: 12/11/2021; Bién tap xong: 03/12/2021; Duyét dang: 20/12/2021

Currently, many regulations of the law are still unclear, and there are different
ways of understanding and applying them, so the application of case law to the
settlement of civil disputes is really necessary. Applying case law in settling civil
disputes ensures that cases with similar and similar legal facts and events are
resolved equally, thereby contributing to the uniform application of law in Courts,

creating transparency in judgments, and ensuring fairness in society.

Keywords: Case law, civil disputes.

2 Viét Nam, [an dau tién an 1é dwoc
ghi nhan trong Nghi quyét so 48/

NQ-TW cta B¢ Chinh tri ngay
24/05/2005 vé “Chién luwgc xdy dwng va hoan
thién hé thong phdp ludt Vigt Nam dén nam
2010, dinh hwéng 2020”, theo d6 mot trong
nhting giai phap quan trong vé xay dung
va hoan thién hé thong phap luat Viét
Nam la nghién cttu kha nang khai théc,
st dung an 1¢. Tiép dén, Nghi quyét s6 49-
NQ/TW cta Bo Chinh tri ngay 02/6/2005
xac dinh: “Toa dn nhan din toi cao cé nhiém
vu tong két kinh nghiém xét xir, hwdng dan dp
dung thong nhit phdp ludt, phét trién dan 1¢”.
Thuc hién tinh than cua Nghi quyét s 48/
NQ-TW, Nghi quyét s6 49/NQ-TW, ngay
24/11/2014, Qudc Hoi khéa XIII da thong

30 Khoahoc Kiémsat

qua Luat T6 chirc Toa an nhan dan cé
hiéu luc tit ngay 01/6/2015, trong dé xac
dinh rd Hoi dong Tham phan Toa an nhan
dan t6i cao (TANDTC) c6 nhiém vu: “Lua
chon quyét dinh gidm doc tham ciua Hoi dong
thdm phdan Toa dn nhdn din t6i cao, ban dn,
quyét dinh da co hi¢u lwc phdp lugdt, cé tinh
chiit chudn muec cuia cic Toa dn, tong két, phit
trién thanh dn 1@ va cong bd dn 1¢ dé cdc Toa
dn nghién ciru, dp dung trong xét xir”*. Trén
co sO do, dé trién khai thi hanh va dwa an

* Thac si, Gidng vién Khoa Phdp ludt din sy va Kiém
sdt dan su, Truong Dai hoc Kiém sdt Ha Noi

! Nguyén Van Nam, “An ¢ - Nhitng van dé Iy lugn va
thue tién dp dung”, Ky y&u Hoi thao khoa hoc Quy
pham phép luat trong hé théng phap luat Viét Nam
- Ly luan va thuc tién, Truong Dai hoc Luat Ha Noi,
2015, tr. 89
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1é di vao cudc song, Hoi dong Tham phan
TANDTC da ban hanh Nghi quyét so
03/2015/NQ-HDTP vé quy trinh lua chon,
cong bo va ap dung an 1€ c6 hiéu luc thi
hanh ké tir ngay 16/12/2015. Ngay sau khi
Nghi quyét s6 03/2015/NQ-HDTP ngay
06/4/2016, Chanh an TANDTC da ban
hanh Quyét dinh s6 220/QD-CA cong bd
06 an 1é dau tién cta Viét Nam. Viéc quy
dinh va cdng b6 nhiing én 1¢é dau tién nay
da tao co so, tién dé cho viéc ap dung an
1é vao trong thuec tién xét x¢ va tinh dén
thoi diém hién tai da c6 tong cong 43 an 1é
dwoc cong bd. Trong thuee tién, rat nhigu
an l¢ da duoc dwa vao dp dung tai Toa
an. Theo Bdo cdo cia Chanh an TANDTC
truede ky hop cudi ctia Qudc hoi khoa XIV
ngay 25/3/2021, nhiém ky qua da c6 hon
1.000 vu 4n vién dan an 1é trong xét xtt.
Diéu nay cang khang dinh vai tro ctia an
1é va budc dau da hinh thanh ky nang, tap
quan, thoéi quen dp dung an I¢ trong xét
xt nhu xu thé chung cua thé gioi.

Ap dung an 1€ la hoat dong cua Toa
an trong qua trinh xét xtt, dua trén cac an
1é da cong bo dé dua ra phan quyét cho
cac vu viéc ¢6 tinh chat twong ty xay ra
sau do. Trén thuc té, cd rat nhiéu tinh
hudng dién ra, can dugc giai quyét nhung
nha lap phap da khong lwong triede duoc.
Chinh vi vay, an 1é duoc hinh thanh tt
nhu cau thuec t& giai quyét cac tinh hudng
phép ly chua duoc du kién trong cac van
ban quy pham phap luat. Mat khac, mac
du ¢6 van ban quy pham phap luat tuy
nhién nhiéu ndi dung cac quy dinh con
kho hiéu hodc khong rd rang nén co thé
bi hi€u theo nhiéu nghia khac nhau. Diéu
nay can téi sy giai thich d€ dam bao tinh
thong nhét cua phap luat. Nhu vay, trong
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nhiéu truong hop, ding trudc tinh huéng
trén, Toa an sé c6 trach nhiém giai thich
cac diéu khoan d6 nham lam rd nghia
hoac tao ra cach hiéu thong nhat va gitp
cho viéc thuc hién phap luat tré nén thong
nhat. Vi vay, viéc ap dung an 1é trong giai
quyét cac tranh chdp dan sy sé khac phuc
duoc cac khiém khuyét ctia phap luat, bao
dam nhtng vu viéc co tinh tiét, sy kién
phap ly giong nhau, twong ti nhau dwoc
giai quyét nhu nhau, qua dé gép phan ap
dung thong nhat phap luat trong xét xt
tai cac Toa an, tao tinh 6n dinh, minh bach
trong cac phan quyét, bao dam cong bang
trong xa hoi.

Theo quy dinh cua phap luat hién
hanh thi tiéu chi Iyra chon an 1é nhu sau:

“An 1¢ dwoc lya chon phdi ddp ting cdc
tiéu chi sau ddy:

1. C6 gia tri lam r6 quy dinh cua phdip
ludt con ¢o cich hiéu khdc nhau, phin tich,
gidi thich cic van dé, sw kién phdp lyj va chi ra
nguyén tic, dwong 16i xir Iy, quy pham phdp
ludt cin dp dung trong mot vu viéc cu thé
hodc thé hién I¢ cong bang doi véi nhitng vin
dé chiea c6 diéu ludt quy dinh cu thé;

2. Co tinh chudn muc;

3. C6 gid tri huéng dan dp dung thong
nhdt phap lugt trong xét xir.””

Nhu vay, vé tiéu chi lya chon an 1¢,
tai Nghi quyét s6 03/2015/NQ-HDTP, an
1é “chtta dung lap luan”, nhdm lam rd
quy dinh cua phap luat con cé cach hiéu
khac nhau, phan tich sy kién phap ly chi
ra nguyén tac, duong 16i xtt ly ctia vu viéc
cu thé thi tai Nghi quyét s6 04/2019/NQ-
HDTP, an 1¢ “c6 gia tri” lam 1o quy dinh
cuia luat c6 nhiéu cach hiéu khac nhauy,

2 Khoan 2 Nghi quyét s& 04/2019/NQ-HDTP
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dwa ra dwong 161 xt ly vu viéc hodc “thé
hién 1& cong bang” ddi véi nhitng van dé
chua cé diéu luat quy dinh cu thé. Nhu
vay, Nghi quyét s6 04/2019/NQ-HDPTP da
bd sung thém tiéu chi lwa chon an 1€ cling
chinh la y nghia ctia viéc 4p dung an 1€ la
thé hién 1& cong bang ddi véi nhitng van
dé chwa co6 diéu luat quy dinh cu thé.

Thuc t€ cho thay, c6 hai loai an 1¢,
mot la an 1€ tao ra quy pham phap luat,
nguyén tac phap luat méi; hai 1a 4n 18 hinh
thanh bdi qua trinh toa an giai thich cac
quy dinh trong phap luat thanh van. Véi
quy dinh ctua phap luat Viét Nam hién
hanh da trich dan & trén cho thdy an 1é
dwoc ap dung;:

Mot la, Toa an c6 thé 4p dung an 1é
dé giai quyeét vu viéc dan sy khi khong co
quy dinh phap luat, khong thé ap dung
tap quan va twong tu phap luat.

Hai la, d€ bao dam ap dung thong
nhdt phap luat trong xét xtr. Ban an duoc
phat trién thanh an 1€ chinh la su giai
thich, hoan thién cho nhitng quy dinh qua
chung chung, map mo, chua ro nghia...
trong cac van ban quy pham phap luat.
Nghia la vu viéc da c6 quy pham phap
luat diéu chinh nhung c6 thé c6 nhiéu
cach hiéu khac nhau vé cung mot quy
dinh hodc ¢ nhiéu quy dinh d€ lya chon
ap dung. Luc nay, an 1€ duoc st dung dé
lam r6 cac quy dinh ctia phéap luat con c6
cach hiéu khac nhau, giai thich cac van de,
su kién phap 1y, chi ra nguyén tac, duwong
16i xtr 1y va quy pham phap luat can ap
dung trong mot vu viéc cu thé.

biéu 1 Nghi quyét s6 04/2019/NQ-
HDTP quy dinh: “An 1¢ la nhitng lgp ludn,
phan quyét trong ban dn, quyeét dinh di co
hiéu lyc phap ludt ciia Toa dn vé mot vy viéc
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cu thé' dwpc Hoi dong Thiam phdn Toa dn nhin
din to1 cao lwa chon va dwoc Chdnh dan Toa dn
nhdn dan t6i cao cong bd'la dn 1¢ dé'cic Toa dn
nghién ciru, dp dung trong xét xu”.

An 1¢ & Viét Nam ngay cang déng
mot vai trdo quan trong, tro thanh mot
ngudn phap luat® khong thé thiéu trong
hé thong phap luat Viét Nam. Hién nay
cac Nha nuwdc st dung nguon phap luat
pho bién van la: Van ban quy pham phap
luat (VBQPPL); tap quan phap; tién 1é
phap (an 1€). Ngoai ra, con co cac loai
nguon phdp luat khac nhu: Hoc thuyét
phap 1y, nguyén tac phap luat, chinh sach
phép luat, cac hop dong... Mbi Nha nudc
khac nhau cé sy quan niém va st dung
cac loai nguon phap luat khac nhau. Viéc
Nha nude ghi nhan ngudén phéap luat nao
va muc do wu tién ap dung cta ting
loai ngu6n phép luat nao phu thudc vao
hé thdng phép luat qudc gia dé*. O Viét
Nam, an 1é mdi chinh thic dwoc thira
nhan la mot loai nguén cua phap luat tt
nam 2014, sau khi Luat To chtc Toa an
nam 2014 dwoc ban hanh. Tuy nhién, khi
di so sanh, d6i chiéu vi tri cua an 1é vdi
cac loai nguon khac dang duoc thira nhan
thi ¢ Viét Nam hién nay VBQPPL duoc
tru tién hon so voi tap quan phap va an 1¢
trong giai quyét cac vu viéc. Chi khi nao
khong c6 luat thanh van hodc luat thanh
van khong phu hop, khong rd rang, map
mo... ma tap quan hoac an1é phu hop hon
véi truong hop cu thé d6 thi méi duoc ap
dung tap quan hoac an 1. Van ban quy
pham phép luat hay luat thanh van van 1a

3 Ngudn phép luat duoc hiéu la tat ca cac can ctit duoc
str dung lam co s& d€ xay dung, giai thich, thuc hién
va ap dung phap luat

* Tap bai giang Ly luan chung vé Nha nuéc va phap
luat, Truong Pai hoc Kiém sat Ha Noi, 2017, tr. 145
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nguon co ban, chu yéu va quan trong nhat
ctia phap luat Viét Nam. An 18, mac du
duogc thira nhan 1a ngudn chinh thire cua
phap luat va trong thoi gian c6 hiéu Iyc co
gia tri bat budc Thadm phan va Hoi thdm
phai nghién cttu, ap dung dé giai quyét
cac vu viéc twong tu, song chu yéu duoc
stt dung dé giai thich phap luat thanh van
hoac khi phap luat thanh van chua quy
dinh.

Vi vay, theo quy dinh ctia phap luat
Viét Nam hién hanh thi an 1é dwoc dwa ra
dé ap dung khi:

“Piéu 6. Ap dung twong ty phap luat

1. Truwong hop phat sinh quan hé thudc
pham vi diéu chinh cua phdp ludt dan sy ma
cdc bén khong co thoa thudn, phap ludt khong
co quy dinh va khong co tiap qudn diwoc ap
dung thi dp dung quy dinh cua phdp ludt diéu
chinh quan h¢ din sy tirong ti.

2. Trieong hop khong thé'ap dung twong
tw phdp ludt theo quy dinh tai khoan 1 Diéu
nay thi dp dung cdc nguyén tic co bin ciia
phdp ludt din sw quy dinh tai Diéu 3 cua B)
ludt nay, dn 1¢, Ié cong bang” .

Theo Khoan 3 Biéu 45 Bo luat T6 tung
dan sy (BLTTDS) nam 2015 thi: “Toa dn dp
dung cdc nguyén tic co ban cia phdp ludt dan
sw, dn 1¢, 1é cong bang dé’ gidi quyét vu viéc
din sw khi khong thé dp dung tdp quan, tiong
tw phap ludt theo quy dinh tai Diéu 5 va khoan
1 Diéu 6 cua Bo ludt Dian sw, khoan 1 va
khodn 2 Diéu nay*”. Tai Quyét dinh s 74/
QD-TANDTC vi tri cta an l¢ trong twong
quan vdi luat thanh van cting duwoc chi 1o
la: “Vige sir dung dan 1 chi coi la thir yéu, sau

77 4

vin ban quy pham phdp lugt...”, “an 1¢ b6’ tre

4 "

cho cdc vin ban quy pham phdp ludt”, “dn I¢

5 Khoan 2 Diéu 6 Bo luat Dan sy ndm 2015
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la sy b6 sung cho sw thiéu hut cia cdc vin
ban hwéng dan dp dung phdp ludt khi chuwa
c6 vin bdn hwéng dan dp dung phdp ludt diéu
chinh”.

Nhu vay, vé nguyén tac, an 1& duoc
ap dung khi khong c6 van ban quy pham
phap luat, khong co tap quan va khong
thé ap dung tuong tu phap luat. Khi giai
quyét cac tranh chdp, nguoi tién hanh to
tung phai xac dinh d6i tuwgng khoi kién,
quan hé phap luat diéu chinh do6i teong
khoi kién do... treong hop khong co luat
diéu chinh méi ap dung an lé.

Sau khi xac dinh treong hop nao an 1é
duoc ap dung thi dé€ ap dung an 1é ching
ta can thuc hién nhitng budc sau:

1. Tim kiém dn 1¢ tuwong tw dé dp dung

Theo khoan 3 Diéu 7 Nghi quyét s6
04/2019/NQ-HDTP thi “An I¢ dwoc ding tai
trén Cong thong tin dién tir ciia Toa dn nhin
ddn t6i cao; dwoc givi cho cdc Toa dn, cic don
vi thudc Toa dn nhin dan toi cao va dwoc diwa
vao Tuyén tdp dn 1¢ dé xudt ban”. Tinh dén
thoi diém hién tai (thang 11/2021) da c6 43
an 1€ cac loai viéc, trong d6 an 1 vé tranh
chap dan sy (theo nghia rong) gom 34 an
¢ (Dan sy: 24 an 1¢; Hon nhan gia dinh:
01 an 1¢; Kinh doanh thwong mai: 08 4n
1¢; Lao dong: 01 an 1€) chiém sd luong 16n
hon so véi an 1é hinh sy, an 1é hanh chinh.
Vi s0 luong ban an 1é dwoc cong bo trén
thi hién tai viéc tim kiém 4an 1é twong tu
dé 4p dung khd dé dang, nhung khi s&
leong an 1¢ duoc nang lén con s6 hang
tram, hang ngan thi T4c gia cho rang, viéc
tim kiém an 1é trén Cong thong tin dién
te TANDTC (https://anle.toaan.gov.vn)
la nhanh chéng va tién lgi nhat, boi né ¢
nhiéu lya chon khi tim kién, vi du: Theo
linh viee hinh sy, hanh chinh, dan sw, hon
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nhan gia dinh, kinh doanh thuwong mai,
lao dong hodc theo tén an 1€, s6 an 1¢, tur
khoa, ngay thong qua, ngay ap dung, tinh
trang hiéu luc... Hién nay, viéc tra cttu, tim
kiém an 1¢ d€ ap dung trén thuc t€ kha dé
dang va thuan tién, moi nguoi dugc tiép
can, khai théc, st dung thuan lgi khi cac
an 1é déu duoc cap nhat trén Cong thong
tin dién t&¢ cia TANDTC. Ngoai viéc tra
ctu trén Cong thong tin dién td TANDTC
thi viéc ban hanh nhing cuén Tuyén tap
an 1€ va lién tuc cap nhat cac ban an l¢ méi
dwoc ban hanh cling gitup viéc lya chon
én 1é tro 1én dé dang. An 1& khong phai
la san pham cha dong dwoc lam ra theo
quy trinh xay dung phdp luat ma no duogc
gan véi tinh hudng phap ly thuc t& can
giai quyét ctia Toa an. N6 dich thuec 1a loai
nguon phdap ludt duoc hinh thanh ttr thuc
tién xét xr ctia Toa an. Do d6, viéc bién
tap, hé thong hoa an 1¢ c6 y nghia quan
trong d6i vdi viée tim hiéu, tra ctru va ap
dung trén thuec té. Két qua cua hoat dong
nay la tao ra cac tuyén tap an 1é duoc sép
x€p theo linh vy diéu chinh va dam bao
thi ty theo thoi gian dé thuan 1oi cho viéc
khai thac, st dung. Chéng han, tuyén tap
an 1é vé hon nhan va gia dinh, tuyén tap
an 1é kinh doanh thwong mai hoac vé dan
sw, lao dong... Tuy nhién, tinh dén thoi
diém hién tai mdc du chang ta cing da
ban hanh dwoc cac an 1é thudc nhiéu linh
viec khac nhau nhung so voi cac nuedce thi
s0 lwong nay la kha it khi ¢ nhiing quéc
gia mot nam ho cd thé ban hanh hang
ngan an 1€; s6 tuyén tap an 1é cé thé lén
dén vai tram quyén nhu & Anh. Véi khoi
leong 16n &n 1€ va su phttc tap trong viéc
tra cru 4n 16 1a van dé kho khan doi vdi
Tham phéan, Kiém sat vién, Luat su...
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trong viéc tim ra cac an lé phu hop ban
chat ctia cac vu viéc dang thu ly.

Nhuw vay, dé€ 4p dung duoc an 1€ thi
trudc tién nhitng nguoi tién hanh t6 tung
phai cap nhat kip thoi cac an 1€, hiéu duoc
cac tinh tiét, ndi dung co ban cua an 1é dé
lya chon an 1€ tuwong tw ap dung déi voi
vu an dang giai quyét tai Toa an.

2. Xdc dinh vy dn dang gidi quyét coé
tinh tiét, noi dung tuong tw dn 1¢

Hién nay mot an 1é duoc cdng bd bao
gom cac ndi dung sau:

N¢i dung cong bo"bao gom:

a) SO, tén an l¢;

b) S6, tén ban dn, quyét dinh cua Toa dn
c6 ngi dung dwoc phit trién thanh dn 1¢;

c) Tinh hudng phdp ly, giai phdp phdp ly
cua an lé;

d) Quy dinh cia phdp luidt co lién quan
dén an lé;

d) Ttr khoa vé nhirng tinh huéng phdp ly,
Qidi phdp phip ly trong dn ¢

e) Cdc tinh tiét trong vy dn va phdn quyét
cua Toa dn c6 lién quan dén dn 1¢;

Q) Ngi dung cuia dan I¢°.

Khi xét xt, Tham phan, Hoi tham
phai nghién ctu, d4p dung an l¢, bao
dam nhting vu viéc ¢ tinh hudng phap
ly twong ty thi phai dwoc giai quyét nhuw
nhau. Treong hop vu viéc c6 tinh hudng
phap ly twong ti nhung Toa an khong ap
dung an ¢ thi phai néu ro ly do trong ban
an, quyét dinh ctia Toa an’.

Qua do6i chiéu cho thdy, Nghi quyét
s6 04/2019/NQ-HDTP da lam rd vu viéc
ap dung an 1€ c6 “tinh hudng phdp ly tuong

¢ Khoan 2 Diéu 7 Nghi quyét & 04/2019/NQ-HDTP
7 Khoan 2 Biéu 8 Nghi quyét s6 04/2019/NQ-HDTP
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tir”, thay vi chi néu ra chung chung la vu
viéc twong tu. Nghi quyét s6 03/2015/NQ-
HDTP quy dinh “nhitng vu viéc cé tinh tiét,
sw kién phdp ly giong nhau” trén thuyec t€ viée
giong nhau nay chi c6 tinh chat twong doi,
nén Nghi quyét s6 04/2019/NQ-HDTP da
c6 sy diéu chinh bang “tinh hudéng phdp ly
twong ti” 1a chinh xac; bao ddm duwoc tinh
linh hoat khi toa an 4p dung phap luat,
dac biét la ddi voi nhitng tranh chdp dan
su.

O day, vu viéc sau dugc ap dung
an 1é la vu viéc ¢6 “tinh hudng phép ly
tuong te”. Tuy nhién, khi nao vu viéc sau
c6 “tinh hudng phép ly tuong te” chua
duwoc van ban lam ro va thwong xuyén
dugc ban luan dé xem xét kha nang ap
dung mot an 1é. Nhin chung, trén thuc
t€ c6 hai quan diém chinh dé€ 4p dung an

N7

1¢ 1a tuong tu vé “tinh ti€t” hay tuong tu
vé “van dé phap ly”. Trong thuec tién, sé
c6 Toa an dia phuong theo huong tuong
tw vé “tinh tiét”, nhung sé c6 Toa an theo
huéng ap dung an 1é cho vu viéc c6 “van
dé phép ly teong tw”. Vi du nhw trong An
1€ s6 02/2016/AL, chiing ta thdy “Ba Thanh
la nguoi bo 21,99 chi vang dé chuyén
nhuwong dat” va trong phan Khai quat noi
dung cta an 1§, chiing ta thdy néu “Truong
hop ngueoi Viet Nam dinh cw ¢ nwdc ngoai di
bé tien ra dé nhin chuyén nhwong quyén sir
dung dat va nho nguoi ¢ trong nwéc dirng
tén nhin chuyén nhwong quyén siv dung dat
h¢ minh, khi gidi quyét tranh chap thi Toa dn
phai xem xét va tinh cong siec bdo quan, giie
Qin, ton tao lam tang gid tri quyén sit dung
dat cho nguoi dirng tén ho; truong hop khong
xdc dinh dwgc chinh xdic cong sitc ciia nguoi
do thi cin xdc dinh nguoi thuwc chit trd tién dé
nhdn chuyén nhwong quyén sir dung dat va
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nguoi dirng tén nhin chuyén nhwong quyén
st dung dat hy c6 cong sikc ngang nhau dé
chia phin gid tri chénh léch ting thém so
v6i tién goc nhin chuyén nhwong quyén sir
dung dat ban diu”. O day, trong vu viéc
tao lap ra An 1¢ s§ 02, ba Thanh la Viét
kiéu ¢ Ha Lan. Thuec té€ xay ra treong hop
khong phai la Viét kiéu nho ding tén ho
ma nguoi nudc ngoai nho ding tén ho
nén néu xét vé “tinh ti€t” thi khong thé ap
dung An 18 s6 02 (do khong co Viét kiéu
nén khong cé cung tinh tiét phép ly). Tuy
nhién, xét vé van dé phap ly, ban chat ctia
hai hoan canh trén twong ty nhau, dé la:
Péu c6 viéc nguoi khong dwgc sd hitu
bat dong san ¢ Viét Nam nho nguoi ¢
Viét Nam dung tén ho. Thuc t€, sau khi
An 18 s8 02 duoc ban hanh, da c¢6 Toa 4n
ap dung an l¢ khong cho vu viéc cé “tinh
tiét twong tu” ma cho vu viéc c6 “van dé
phap phap ly teong tu”®. Cling qua viéc
phan tich an 1é trén, c6 Toa an con can ctt
vao tinh tiét la nguoi Viét kiéu “truc tiép”
giao dich véi nguoi ban tai san (dat) con
vu viéc cu thé Toa an giai quyét co tinh
tiét nguoi Viét kiéu “khong truc tiép” giao
dich ma duwa tién cho nguoi dang tén hd
giao dich. Do d¢, c6 Toa an ap dung va
Toa 4n khong ap dung nhuw trong Ban an
phtic tham s6 208/2017/DS-PT ctia TAND
cap cao tai thanh phé H6 Chi Minh ngay
29/8/2017°, méac du cling c6 tinh tiét nguoi

A gy

Viét kiéu “khong truc tiép” giao dich ma

dua tién cho nguoi ding tén ho giao dich

8 Ban an s6 75/2017/DSST ngay 20/7/2017 ctia Toa an
nhén dan thixa Thuan An, tinh Binh Duwong. Ngudn truy
cap: https://congbobanan.toaan.gov.vn/2ta7078tlcvn/
chi-tiet-ban-an, truy cap ngay 26/10/2021

° Ngubn truy cap: https://congbobanan.toaan.gov.
vn/Otatlcvn/ban-an-quyet-dinh, truy cap ngay ngay
27/10/2021
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nhung Toa nay van ap dung An 1& s
02/2016 yéu cau nguoi ding tén ho phai
tra nha lai cho nguoi Viét kiéu.

Hay nhw viéc ap dung An 1& s8
06/2016/AL trong phan khai quat ndi
dung An 18 s6 06/2016/AL c6 néu “Trong
vu dn tranh chdp thiea ké'cé nguoi thudc dién
thira ké'6 nwéc ngoai, néu Toa dn da thiec hign
uy thdc tw phdp, thu thdp chieng cir theo diing
quy dinh ctia phdp lugt nhung van khong xdc
dinh dwoc dia chi cua nhitng ngueoi do thi Toa
dn van gidi quyét yeu ciu ciia nguyén don;
néu xdc dinh dwoc di san thira ké, dién hang
thiva ké va nguwoi dé'lai di san thira ké'khong
c6 di chiic thi gidi quyét viéc chia thira ké"cho
nguyén don theo quy dinh cua phip lugdt; phin
tai sdn thira k&' clia nhitng nguoi ving mit,
khong xdic dinh dwoc dia chi sé tam giao cho
nhitng nguwoi song trong nwdc quan ly dé’sau
nay giao lai cho nhitng thiva ké'vang mat”.

Nhu vay, néu xét vé tinh tiét trong An
1€ s6 06 thi chi ap dung én 1é d6i véi nhiing
vu an c6 tinh tiét twong tw la mot trong s6
nhting nguoi thira k€ dang ¢ nudc ngoai,
nguoi khoi kién khong cung cdp duoc dia
chi cu thé ctia nhiing ngwoi nay. Toa an
phai uy thac te phap thu thap ching ct
nhung van khong xac dinh dwoc dia chi
cta nhitng ngwoi do. Tuy nhién, trén thye
t&€ cac Toa an ap dung dua trén viéc twong
te vé tinh hudng phap ly. An 1& s5 06
da dwa ra tinh hudng, giai phap phép ly
trong truong hop duwong su khong cung
cap duoc dia chi cua nguoi thudc hang
thira k&, Toa an khong thu thap dwoc tai
liéu, chiing c& lién quan dén thong tin
cua ho dé€ giai quyét triét d€ vu an, dam
bao quyeén va loi ich hgp phédp ctia nhiing
nguoi khac trong hang thira ké. Vi vay,
cac Toa an da dya vao tinh hudng va giai
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phép phap ly nay d€ ap dung An 1¢ s8
06/2016/AL, vi du nhw TAND quan Hai
Chau, thanh phd Pa Néng. Trong vu an
nay TAND quan Hai Chau da thu thap
thong tin cua nguoi thudc hang thira ké
(0 day duong su khong 6 niedc ngoai ma
0 Viét Nam nhung khong biét duoc dia
chi hién tai ho & dau); bién phap thu thap
thong tin la thong qua phuong tién thong
tin dai chiing ma theo An 1¢ s6 06 thi Toa
an phai uy thac te phap thu thap ching
ctt. Tuy nhién, TAND quan Hai Chau xét
thdy, bién phap thu thap chiing ct thong
qua uy thac va thong qua phuong tién
thong tin dai ching vé ban chat déu cé gia
tri phap ly twong duwong, nén da ap dung
An 18 s8 06. Viéc ap dung an l¢ cuia TAND
quan Hai Chau® la co6 co s¢, phu hop vdi

10 Ban an s6 48/2017/DS-ST ngay 14/8/2017 cia TAND
quan Hai Chau, thanh phd Da Néng. Ban 4n c6 tinh
tiét vu an tuong tu an 1é nhw sau: Nguyén don 6ng
Huynh H yéu cau chia di san thira k& di san ctia b6 me
cho nhitng nguoi thudc hang thira ké thi nhat: Huynh
A, Huynh H, Huynh C, Huynh T, Huynh M, Huynh Q,
Huynh Thi A, Huynh Thi M va Huynh Thi K. Ngoai ra,
cha 6ng con c6 04 nguoi con riéng la cac 6ng ba: Huynh
Thi Tr, Huynh Thi H, Huynh Th, Huynh Thi C. Trong
s0 nhiing nguoi thudc hang thira k€ thi nhat nay, cd
ong Huynh C hién con séng nhung ¢ dau khong ro.
Noi cu trt cudi cung ctia 6ng C la 01, Puong C, quan
Hai Chau, thanh phd Da Néng. Tai nhan dinh ctia Toa
an, ¢6 néu: Do 6ng C hién sinh séng s& dau khong rd
mac du Toa an da thwc hién viéc thong bao trén cac
phuong tién thong tin dai ching theo khoan 4 Biéu 173
BLTTDS nhung 6ng Huynh C van vang mét, cac duong
s ¢6 mat tai phién toa déu thong nhét giao cho 6ng
Huynh H quan ly s6 tién twong ting véi ky phan thira
ké ctia 6ng C duoc huong. D6i chiéu voi quy dinh ctia
phap luat, hién nay chua c6 van ban quy pham phap
luat hudng dan truc tiép d€ giai quyét tinh hudng trén.
Can c&t vao nhiing tinh tiét tuong tw, Toa an ap dung
An 1¢ 58 06/2016/AL @€ giai quyét yéu cau chia thita ké
ctia nguyén don theo quy dinh cta phéap luat, phan tai
san thira k& ciia nguoi Véng mat, khong xac dinh duoc
dia chi thi tam giao cho nguoi séng trong nude quan ly
dé sau nay giao lai cho nguoi thita ké vang mat
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quy dinh cua phap luat, dong thoi thé
hién tinh linh hoat khi van dung quy dinh
phap luat caa Tham phan dé thu thap
chiing ct cing nhw xdc dinh hoan canh
twong tu dé &p dung An 1é s6 06. Diéu nay
sé han ché€ sy ctiing nhéc khi van dung, ap
dung phap luat d€ giai quyét vu an.

Nhuw vay, trong thuc t€ phong phu
ctia cudc séng, can khang dinh rang,
khong c6 nhitng vu viéc ma cac tinh tiét
khach quan cta vu viéc nay lai giong
hoan toan vdi vu viéc khac. Do d6, sé la
phi thuc t€ néu cho r.%mg an 1é chi dwoc
ap dung khi va chi khi cac tinh tiét khach
quan cta vu viéc dang giai quyét phai
giong hoan toan cac tinh tiét khach quan
cua vu viéc trong ban an, quyét dinh cé
chtra dyng an 1€. Bén canh do, trong mdi
vu viéc thi cac van dé phap ly ma cac
dwong su yéu cau Toa an giai quyét la
khéc nhau, theo d6 c¢6 van dé phép ly thi
da duwoc phap luat quy dinh rd, hudng
dan chi tiét hogc c6 van dé phép ly lai
chuwa duwoc phap luat quy dinh hoac quy
dinh chwa du ro va chi tiét dé thuc hién.
Theo dinh nghia vé an 1€ thi 4n 1€ chi
dwoc xac lap dé€ giai quyét van dé phap
ly lién quan truc ti€p dén lwa chon quy
dinh cu thé ctia phap luat dé€ ap dung ma
quy dinh ctia phap luat d6 con cé cach
hiéu khac nhau hodc lwa chon, xac lap
nguyén tac, duong 18i xit ly trong truong
hop phép luat chuwa cé quy dinh. Nhuw
vay, khi da c6 an 1é thi Tham phéan, Hoi
tham xem xét so sanh van dé phép ly can
dwoc giai quyét trong vu viéc ma Toa an
da thu ly véi van dé phap ly da duoc giai
quyét bang an 1&é nham tim ra sy twong
dong hay khac biét, lam co sé quyét dinh
ap dung hay khong ap dung an 1¢ do.
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3. Viénddan dn 1 dp dung trong ban dn

Theo quy dinh tai khoan 3 Diéu 8
Nghi quyét s6 04/2019/NQ-HDTP thi
“Trwong hop Toa dn dp dung dn 1¢ dé’ gidi
quyét vy viéc thi so, tén dn I¢, tinh huéng phap
ly, gidi phdp phdp ly trong dan 1¢ va tinh huong
phdp 1y ctia vu viéc dang dwoc gidi quyét phai
dwgc vién dan, phan tich trong phin “Nhdn
dinh cua Toa dn”; tiy tieng trieong hop cu
thé’co thé'trich dan toan bg hodc mot phitn nji
dung cua dn 1¢ d¢'lam 16 quan diém cia Toa
dan trong viéc xét xir, gidi quyét vu viéc twong
t”. Nhu vay, khi ap dung an 1é nao thi
Toa 4n phai vién dan va phan tich trong
phan “nhdn dinh ciia Toa dn”. Phan nhan
dinh cua Toa an la phan dua ra quan diém
vé nhitng van dé can phai giai quyét trong
vu an (ap dung phdp luat to tung va ap
dung phap luat noi dung). Toa an phai
can ct vao tai liéu, ching ct trong ho so
vu an, da dugc xem xét tai phién toa va
két qua tranh tung tai phién toa d€ phan
tich, danh gi4, nhan dinh day du, khach
quan vé nhitng tinh tié€t cta vu an, phan
tich, vién dan cac can c& phap luat, an 1é
(néu cd) dé€ chap nhan hodc khong chap
nhan yéu cau, dé nghi cua duong su...
Tuy nhién, hién nay chwa c6 van ban nao
huéng dan mot cach chi tiét vé viéc vién
dan ap dung an l¢ trong ban an cua Toa
an. Trén thuce t€ khi xem xét cach thirc ap
dung an ¢ tai cac ban an da ap dung an 1é
chung ta thay c6 nhiing Toa an ap dung
chi trich dan s6, tén &n 1é ma khong c6 sy
phan tich gitta tinh hudng; giai phap phap
ly trong an 1€ va tinh hudng phap ly caa
vu viéc dang duoc giai quyét dé€ can ct
vao do6 ching ta biét duoc viéc 4p dung
an 1¢ do 1a c6 co s¢ hay khong. Hon nita,
do truyén thong 4p dung phap luat thanh
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van nén nhiéu Tham phan con e ngai, ling
ting trong viéc dp dung, vién dan an 1¢
dan dén viéc vién dan an 1& khong thong
nhat, tham chi nhiéu Tham phan khong
vién dan 4n 1é trong ban &n, quyét dinh
ctia minh ma chi xét xtt theo duwong 16i ma
an1é duara. Vi du nhu: Ban 4n s6 15/2021/
DS-PT ngay 18/06/2021 ctia TAND tinh
HY xét xit cong nhan thoa thuan miéng
cua cac duong su trong viéc chuyén doi
quyeén sit dung dat nong nghiép. Vé tinh
tiét va su kién phap ly ctia ban an tuong
tw voi An 18 s8 15/2017/AL cua TANDTC.
Ban an tuyén dung v6i duwong 16i ma an 1é
dwa ra, tuy nhién, khi 1ap luan cho phan
quyét cua minh, TAND tinh HY khong
vién dan, phan tich An 1é s& 15/2017/AL.
Hon nita theo quy dinh tai khoan 2
dieu 8 Nghi quyét s6 04/2019/NQ-HDTP
thi “trieong hop vu viéc c6 tinh hudng phaip
ly twong tw nhwng Toa dn khong dp dung dn
I¢ thi phadi néu ro ly do trong ban dn, quyét
dinh cua Toa dn”. Tuy nhién trén thuc t€,
néu Toa an da khong 4p dung an 1é d€
giai quyét vu an thi ciing khong trich dan
an 1é va néu o ly do trong ban an, quyét
dinh ctia Toa 4n vé viéc khong ap dung
an 1é d6. Do vay c6 rat nhiéu truong hop
cap so tham khong 4p dung an 1é nhung
lén cap phac tham lai dan chiéu &n 1é dé&
ap dung... Nhu vay, cung la mot vu an
sé c¢6 Toa an ap dung hoac Toa an khong
ap dung an 1é. Tuy Nghi quyét s6 04/2019/
NQ-HDTP da khic phuc duoc han ché
cua Nghi quyét s6 03/2015/NQ-HDTP vé
viéc huéng dan nguyén tac 4p dung an 1é
ma chwa quy dinh cu thé vé cach vién dan
an 1é trong ban én, quyét dinh ctia Toa
an nhung trudc nhitng yéu cau cua thuc
tién 4p dung phép luat, TANDTC can ban
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hanh huwéng dan chi tiét vé viéc vién dan,
ap dung an lé dé€ ban an, quyét dinh da
tuyén duoc dung dan, chinh xac va c6 co
s0, thuyét phuc.

Trén day la cach thiec tién hanh, ky
nang khi ap dung an 1é vao giai quyét cac
tranh chap dan su. Viéc ap dung an 1é vao
giai quyét cac tranh chap dan sy sé giup
cho Toa an kip thoi giai quyét nhitng kho
khan, vuéng mac trong cong tac xét xtt,
khac phuc tinh trang qua tai va cham ban
hanh vén ban huéng dan ap dung phap
luat, ddc biét la trong bdi canh nhitng vu
an dan sy thudc tham quyeén giai quyét
cua Toa 4n gia tang ca vé s6 luong va miec
do phtc tap; nhiéu quy dinh caa phap
luat con chwa rd, con ¢é nhitng cach hiéu
chua thong nhat va van dung khac nhau
thi viéc ap dung an 1€ vao giai quyét cac
tranh chap dan su la thuc sy can thiét./.
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