MOT SO GIAI PHAP NANG CAO HIEU QUA THUC HANH
QUYEN CONG T0, KIEM SAT IIIEII TRA CAC VU AN |
TOI LAM GIA CON DAU, TAI LIEU CUA CO ‘QUAN, T0 CHUC; T0I
SU DUNG CON DAU HOAC TAI LIEU GIA CUA CG QUAN TO CHUC

NGUYEN THILAN ANH*-NGUYEN THIKIM THO*

Thoi gian gan ddy, cdc vu dn vé toi lam gid con ddu, tdi liéu ciia co quan, to chiic; toi sit
dung con ddu hodc tdi ligu gid ciia co quan t6 chiic c6 ddu higu gia ting cd vé s6 lugng, tinh
chdt nguy hiém, thii doan thyc hién hanh vi... Trong bdi viét ndy, cdc tdc gid dua ra quan
diém dé gép phian nhan thitc chinh xdc, tir d6 gidi quyét hiéu quad déi v6i vu dn hinh sy vé
Téi lam gid con ddu, tai liéu ciia co quan, t6 chikc; t9i sir dung con ddu hodc tdi li¢u gid ciia
co quan, o chiic.

Tix khéa: Téi lam gia con ddu, tai liéu ciia co quan, t6 chikc; tdi si dung con ddu hodc tai
liéu gid ciia co quan t6 chitc; BO lugt Hinh sy nim 2015.

Ngay nhan bai: 27/12/2021; Bién tdp xong: 14/01/2022; Duyét ding: 21/02/2022

Recently, cases of fabricating an organization’s seal or documents and use thereof has
shown signs of increasing in both quantity, dangerous nature, tricks to perform acts... In
this article, the authors give views to contribute to correct awareness, thereby effectively
solving the criminal case of fabricating an organization’s seal or documents and use

thereof.

Keywords: Fabricating an organization’s seal or documents and use thereof; the 2015

Penal Code.

1. Nhén thitc chung vé Té6i lam gia
con dau, tai liéu ctia co quan, td chirc; toi
stt dung con dau hoic tai liéu gia caa co
quan, t6 chirc

biéu 341 B6 luat Hinh s (BLHS) nam
2015 quy dinh vé 02 tdi danh gom: T6i lam
gia con dau, tai liéu ctia co quan, to chirc va
Toi st dung con ddu hodc tai liéu gia cta
co quan to chirc.

Lam gia con dau, tai liéu hoac giay to
khac ctia co quan, t6 chirc la hanh vi lam
ra con dau, tai liéu hodc gidy to khéac cua
co quan, t0 chitc gidng véi con dau, tai liéu
hoac giay to khac that ctia co quan, t6 chire
d6 hodc stt dung con dau, tai liéu, gidy to
d6 nham Itra d6i co quan, t§ chitc hodc
cong dan.

Str dung con déu, tai liéu gia caa co
quan, td chic 1a hanh vi st dung con dau,
tai liéu hodc giay to gidng vdi con dau, tai
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liéu hodc gidy to that cua co quan, td chic
d6 hodc str dung con dau, tai liéu, giady to
dé nham lira d6i co quan, t6 chirc hodc
cong dan.

Toi lam gia con dau, tai liéu cua co
quan, to chirc; t0i st dung con ddu, tai liéu
gia ctia co quan, td chirc quy dinh tai Diéu
341 BLHS 6 céc yéu td cau thanh t6i pham
nhu sau:

- Vé khdch thé ciia tdi pham:

Hanh vi pham t0i lam gia con dau,
tai liéu ctia co quan, t6 churc; t0i st dung
con dau, tai liéu gia ctua co quan, td chiic
xam pham dén hoat dong ding dan binh
thuong cua cac co quan Nha nude, t6 chiic
trong hoat dong quan ly hanh chinh.

* Thac si, Phé Truong Khoa Dao tao boi duéng cin
bé kiém sdt, Truong Dai hoc Kiém sdt Ha N§i

** Kiém sdt vién Vién kiém sdat nhan din quin
Nam Tir Liém, thanh phé Ha Noi
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- Vé mat khdch quan cia tdi pham:

Nguoi pham tdi c¢6 hanh vi lam gia
con ddu ctia co quan, to chitc nhu: Hanh
vi dtc, khac... d€ tao ra con d&u gia giong
nhu con dau cua co quan, t6 chirc dang st
dung (t&c dau that) vao nhing viéc trai
phéap luat (nhu st dung dé lam cac loai
giady to gia mao...).

Cé hanh vi lam gia tai liéu, gidy to
khac ctia co quan, td chic: La hanh vi viét,
vé, in... cac loai gidy to, tai liéu gia giong
nhu cac loai tai liéu, gidy to cua co quan, to
chirc dang st dung dé st dung vao nhiing
viéc trai phap luat (nhu lam gia cac tai liéu
cong nhan con liét si d€ huong cac vwu dai
ctia Nha nudc...). Puc, in, vé, khic, viét,
pho to... gidng nhuw that.

Hanh vi sit dung cac giay to that ¢ chi
ky, con ddu, mau gidy that nhung tén ngudi
trong cac tai liéu, gidy to do la gia hoac doi
teong duoc néu trong céc tai liéu do khong
phtt hgp voi quy dinh ctia phap luat.

Hanh vi st dung con dau gia, tai liéu
gia hodc gidy to gia khac cua co quan, to
chttc nham && Ira d&i co quan, t& chtic
hodc cong dan.

Cac co quan Nha nudc, td chie phai
la nhitng co quan, t0 chitc dugc thanh lap
hop phap.

- Mt chi quan cua t9i pham:

Ve 16i: Nguoi pham t6i nay thuc hién
hanh vi ctia minh la do ¢6 y, ttc la nguoi
pham tdi biét hanh vi lam con ddu, tai liéu
hodc cac giay to khac cua co quan, t6 chic
la hanh vi lam gia va str dung con dau, tai
liéu hoac gidy to gia d6 d€'ltra doi co quan,
td chitc hodc cong dan nhung van thuec
hién, mong mudn hodc d€ mac cho hau
qua xay ra hodc khong can biét hau qua
cta hanh vi 6 nhu thé nao.

Ve dong co pham toi: Dong co pham
toi cling khong phai 1a ddu hiéu bat bude
nhung viéc xac dinh dong co ctia nguoi
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pham t6i la rat quan trong. Néu vi né nang,
vi thanh tich cuc b0 thi tinh chat, mirc do
nguy hiém cho xa hoi khac véi truong hop
vi 1oi ich vat chat hodc vi tra thu ca nhan
hay vi mot dong co hen ha khac.

- V& chil thé ciia toi pham:

Chu thé ctua tdi nay la bat ky nguoi
nao co nang luc trach nhiém hinh su va da
16 tudi tro 1én.

2. Mt 56 kho khan, vieéng mac trong
thuc hanh quyén cong t6, kiém séat diéu
tra vu 4n hinh sy vé t6i lam gia con diu,
tai liéu cta co quan, t6 chic; tdi st dung
con d4u hoic tai liéu gia ctia co quan, to
chtrc

Trong qua trinh thyec hanh quyén cong
t0 va kiém sat diéu tra cdc vu an hinh sy vé
toi lam gia con dau, tai liéu cua co quan, to
chirc; ti sit dung con ddu hoac tai liéu gia
cua co quan, t0 chirc, chung t6i nhan thay
c6 mot s6 khoé khén, vudng mac nhu sau:

Thit nhit, khé khan, vuéng mac trong
hoat dong xac dinh t6i danh d6i véi tdi lam
gia con dau, tai liéu cua co quan, to chic;
t0i st dung con ddu hodc tai liéu gia ctia co
quan, to chtc.

Mot la, vedng mac trong viéc xac dinh
treong hop mot nguoi thuc hién hanh vi
lam gia va str dung tai liéu gia dé€ thyc hién
hanh vi Itra dao chiém doat tai san thuong
gdp va khd pho bién trong cong tac giai
quyét cac vu an hinh sy. Tuy BLHS nam
2015 quy dinh kha r6 rang, va day khong
phai nhitng hanh vi méi xuét hién, nhung
thure tién xét xtr cho thdy van con nhiéu y
kién ban khodn va khong thong nhat khi
xac dinh t6i danh trong cac vu an cu thé.

Hanh vi phd bién la nguoi pham t0i st
dung gidy to gia hoac lam gia va st dung
gidy to nay dé€ gian d6i va thuc hién hanh
vi chiém doat tai san, cac co quan tién hanh
t0 tung, nguoi tién hanh t6 tung con nhiing
y kién khac nhau khi xac dinh t0i danh. Co
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quan diém cho rang, bi cdo chi pham toi
“Ltra dao chiém doat tai san” do hanh vi st
dung gidy to gia duoc thu hut vao toi “Lira
dao chiém doat tai san” va d6 duoc coi la
thtt doan gian d&i dé dat dwoc muc dich
chiém doat. Quan diém khac thi cho rang,
bi cdo ngoai tdi danh trén con phai bi xét
Xt veé t0i “Str dung con dau, tai liéu gia cua
co quan, t6 chie¢” do hanh vi st dung giay
to gia da cdu thanh toi danh doc lap. Co
quan diém néu, bi cao phai bi xét x( vé toi
“Ltra dao chiém doat tai san” va tdi “Lam
gia con dau, tai liéu ctia co quan td chirc; str
dung con dau hodc tai liéu gia cta co quan,
t0 chirc” mdéi dang va day du.

Hai la, viedng méc trong viéc xac dinh
nodi dung “stit dung dé thuec hién hanh vi trai
phap luat” trong khoan 1 biéu 341 BLHS.
bién hinh nhu d6i véi hanh vi mot nguoi
dat mua (thué nguoi khac lam) tai liéu
gia (Gidy chiing nhan quyén st dung dat,
giay phép ldi xe, gidy chtiing nhan dang ky
xe...), sau d6 st dung dé thuc hién hanh vi
trai phap luat, con nhiéu quan diém khac
nhau. Quan diém th nhat: Khoi to vé toi
“Lam gia con ddu, tai liéu cua co quan, to
chtc”; Quan diém th hai: Khoi to vé toi
“Str dung con dau, tai liéu gia ctia co quan,
td chirc”; Quan diém thit ba: Khoi to vé toi
“Lam gia con ddu, tai liéu cua co quan, to
chtrc; toi st dung con dau, tai liéu gia cua
co quan, to chic”.

Ngoai ra, theo khoan 1 Biéu 341 BLHS
quy dinh: “Nguoi nao lam gid con ddu, tai ligu
hodc gidy to khdc cua co quan, t6 chikc hodc str
dung con ddu, tai liéu hodc gidy to gid thuc
hién hanh vi trai phdp ludt, thi bi phat tién
tir 30.000.000 déng dén 100.000.000 dong, phat
cdi tao khong giam giiv dén 03 nam hodc phat
tu tir 06 thang dén 02 nam”. Van dé nay hién
nay c6 2 luéng quan diém nhw sau: Quan
diém tht nhat, thiee hién hanh vi trdi phap
luat quy dinh tai khoan 1 Biéu 341 BLHS
ndm 2015 chi gan véi hanh vi st dung con
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ddu, tai lidu hodc gidy to gia, khong gan
véi hanh vi 1am gia con dau, tai liéu cta co
quan, t6 chtrc. Do vay, hanh vi 1am gia con
déu, tai liéu ctia co quan, t& chiic khong bat
budc phai gan véi yéu 3 thuc hién hanh vi
trai phap luat thi ciing cé thé bi xem xét truy
cttu trdch nhiém hinh sy. Quan diém thi
hai, thirc hién hanh vi trdi phap luat ngm voi
02 hanh vi lam gia va stt dung con dau, tai
liéu ctia co quan, t0 chitc chi thdéa man biéu
341 BLHS khi viéc 1am gia, va sit dung con
ddu, tai liéu gia phai thuc hién hanh vi trai
phap luat. Diéu nay gay khong it khé khan
cho cac co quan tién hanh t6 tung trong viéc
xac dinh t6i danh dé khai t6 vu an, khoi to
bi can d6i voi nguoi pham toi.

Thif hai, kh6 khan, vuéng mac trong
viéc xac dinh s6 luong giay to gia dé€ dinh
khung hinh phat.

Viéc tinh sO lwong con dau, tai liéu
gia dé€ xac dinh tinh tiét dinh khung ting
ndng quy dinh tai khoan 2 hodc khoan 3
Diéu 341 BLHS, thuc tién da xay ra truong
hop: Thong qua mang xa hoi, d6i tuong
A da dit lam gia 02 Bang t&t nghiép va 02
Bang diém ctia treong Pai hoc X mang tén
minh va mang tén Nguyén Thi L. Sau khi
nhan duwoc bang va bang diém gia, A tiép
tuc mang dén Uy ban nhan dan (UBND)
phuong dé ching thuc “Sao y ban chinh”
ddi véi Bang tot nghiép va Bang diém
ctia minh, mdi loai 02 ban (tong cong 04
ban) muc dich dé lam ho so du thi tuyén
cong chirc. Do khong c6 thiét bi kiém tra
nén Chu tich UBND phuwong da ky va
dong dau chung thuc “sao diing voi bin
chinh” d8i véi Bang tot nghiép va Bang
diém ctia Nguyén Van A. Khi vu 4n bi phét
hién, Co quan diéu tra (CQDT) da thu gitr
duoc 02 Bang tot nghiép, 02 Bang diém gia
(ban chinh) va 02 ban sao Bang t&t nghiép,
02 ban sao Bang diém gia déu mang tén A
da dugc UBND phuong ching thuc “sao
duing v6i ban chinh”. Trong treong hop nay,
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c6 02 quan diém vé viéc tinh s6 lwong tai
liéu gia, cu thé la:

Quan diém thir nhdt: Nguyén Van A
da chu dong lién hé dé lam tong s 04 tai
liéu gia (02 Bang t8t nghiép, 02 Bang diém
cua 02 nguoi khac nhau), tir tai liéu gia noi
trén, A tiép tuc dé nghi ching thuc dé lam
04 tai liéu khac c6 ndi dung gia mao, muc
dich lam ho so du thi tuyén cong chrc.
Nhu vay, tong so tai liéu A da lam gia la
08 tai liéu. Vi vay, can truy t6 A theo diém
a khoan 3 Diéu 341 BLHS (lam 06 con dau,
tai liéu hoac giay to khac trd 1én).

Quan diém thir hai: Nguyén Van A chi
phai chiu trach nhiém hinh sy d6i véi 04
tai liéu gia (02 bang t&t nghiép va 02 bang
diém cua treong Pai hoc X); doi véi cac
ban tai liéu gia da dwoc UBND phuong
chiing thwc “sao diing véi ban chinh” thyc
chat dwgc pho to (sao) tir chinh tai liéu gia
do A dat lam; vé hinh thitc, ndi dung la
gidng nhau, né khong duoc lam gia bang
cac phuong phap thong thwong. Do do, ap
dung nguyén tac c6 loi cho nguoi pham
toi thi khong coi day la tai liéu dé tinh s6
lwong tai liéu gia'.

Thitba, vuong mac trong viéc xac dinh
t0i lam gia con ddu, tai liéu cua co quan, to
chirc; t0i str dung con d&u hodc tai liéu gia
cua co quan to chirc trong moi quan hé véi
toi Itra dao chiém doat tai san.

Hanh vi pho bién la bi cdo sit dung
gidy to gia hodc lam gia va sit dung giay
to nay dé€ gian doi va thue hién hanh vi
chiém doat tai san, cac co quan tién hanh
t0 tung, nguoi tién hanh td tung con nhitng
y kién khac nhau khi x4c dinh t6i danh. C6
quan diém cho rang bi cdo chi pham tdi
“Ltra ddo chiém doat tai san” do hanh vi

! Nguyén Minh Nguyét (2021), Vieong mdc khi xi
Iy tgi “Lam gid tai ligu cia co quan, t6 chike” theo Diéu
341 BLHS. Ngudn truy cap: https://vksbacgiang.
gov.vn/chuyendephapluat/59/11325, truy cap ngay
06/12/2021
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stt dung giay to gia dwoc thu huat vao t6i
“Ltra dao chiém doat tai san” va d6 dwoc
coi la tht doan gian d&i d€ dat dwgc muc
dich chiém doat. Quan diém khac thi cho
rang, bi cdo ngoai toi danh trén con phai bi
xét xtr vé toi “Str dung con ddu, tai liéu gia
ciia co quan, to chiic” do hanh vi sit dung
gidy to gia da cau thanh t6i danh doc lap.
C6 quan diém néu, bi cdo phai bi xét xt&r
vé tOi “Litra dao chiém doat tai san” va toi
“Lam gia con dau, tai liéu ctia co quan to
chitc; stv dung con dau hodc tai liéu gia cua
co quan, t6 chirc” mdi dung va day du.

Qua nghién ctu, theo doi mot sd van
ban giai dap cua Toa an nhan dan t6i cao
(TANDTC), Vién kiém sat nhan dan tdi cao
(VKSNDTC) va két qua xt ly, giai quyét
mot s6 vu an ma d6i twong ¢ hanh vi st
dung (khong cé hanh vilam gia) gidy to, tai
liéu gia ctia co quan, t6 chitc nham chiém
doat tai san, chung ta cé thé thay van con
mau thuan gitta quan diém ctia TANDTC
va VKSNDTC, gitta quan diém giai dap
cua TANDTC va viéc nhan thttc, ap dung
phap luat cia Toa an nhan dan cac cap trén
thuce t€. Cu thé:

Tai muc 10 Phan 1 Céng vén s6 212/
TANDTC-PC ngay 13/9/2019, Héi dong
Tham phan TANDTC da giai dap: “Hanh
vi lam gid gidy to, tai liu cia co quan, t6’ chirc
dé'liva dio chiém doat tai san da xdm pham vio
02 khdch thé khdc nhau dwgc BLHS bado vé (quy
dinh tai Diéu 174 va Diéu 351 cua BLHS),
nén néu hanh vi dé cé du cdc yéu t0"cau thanh
101 pham thi bi x1¢ lyj hinh sw vé ca tgi ltra ddo
chiém doat tai san (Diéu 174) va t6i lam gia
con diu, tai ligu cua co quan, t6 chirc; t0i sir
dung con ddu hodc tai liéu gid ctia co quan, t6'
chirc (Diéu 341)”. Sau khi dwgc hudng dan,
van con ton tai nhiéu y kién, nhan thtec
khong thong nhat nén ngay 01/10/2019,
Hoi dong tham phan TANDTC ban hanh
Cong vén s6 233/ TANDTC-PC nham lam
ro ndi dung: “Trweong hop ngueoi thuc hién 01
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hanh vi nhwng thoa man diu hi¢u cdu thanh
cua nhiéu ti pham thi bi truy civu trach nhiém
hinh sy vé tgi nang hon...; Truong hop nguoi
thwec hién nhiéu hanh vi (chudi hanh vi) mot
cdach lien tuc, ké"tiép nhau vé mat thoi gian,
trong d6, hanh vi trudc la tién de, dieu kién
dé thuee hién hanh vi sau thi bi truy civu trdch
nhi¢m hinh sy vé nhiéu t9i twong 1rng vdi tirng

hanh vi, néu moi hanh vi déu cé di cdc yéu to’

cdu thanh tgi pham”.

C6 thé nhan thay, xuyén sudt ndi dung
giai dap, TANDTC chi ¢6 y kién vé truong
hop ddi tuwong c6 hanh vi lam gia, st dung
dé'ltra dao chiém doat tai san nhung khong
giai thich ro truong hop ddi twong chi ¢
hanh vi stt dung d€ chiém doat tai san nén
da dan dén viéc co quan tién hanh t4 tung
cac cap sau khi nghién ctru ndi dung da xt
ly d6i twong voi hanh vi tuong tu theo hai
t0i danh gom tdi “Str dung con ddu, tai liéu
gia cta co quan, to chic” va toi “Lira dao
chiém doat tai san”. Quan diém nay duoc
su thong nhat cia VKSNDTC (muc 2 Cong
van s6 1648/VKSTC-V7 ngay 27/4/2021 cta
Vu 7 tra 10i thinh thi giai ddp vudng mac
trong giai quyét vu 4n hinh su).

Ngay 07/4/2020, Vu Phéap ché va Quan
ly khoa hoc TANDTC ban hanh Céng van
s6 50/TANDTC-PC tra 1oi vueéng mac ddi
véi Toa an nhan dan cac dia phwong, theo
dé, déi voi truong hop nguoi ¢6 hanh vi
stt dung gidy to, tai liéu gia ctia co quan, to
chttc dé Itra dao chiém doat tai san. Cu thé:
“Hanh vi str dung gidy to, tai liéu gid cua co
quan, t0 chirc (nhw sir dung Gidy chirng nhin
quyeén sw dung dat gia, gidy chirng nhan dang ky
xe 0 10 Qid. ..) dé' chuyén nhieong, mua bin, cim
c6, thé'chdp... nham lita ddo chiéin doat tai sin

2 Nguyeén Dtec Ha (2021), Vin con vwéng miic trong viéc
xt¢ ly hanh vi sir dung gidy to, tai lidu gid dé'liva dao chiéin
doagt tai san. Nguodn truy cap: https://tapchitoaan.vn/
bai-viet/trao-doi-y-kien/van-con-vuong-mac-trong-
viec-xu-ly-hanh-vi-su-dung-giay-to-tai-lieu-gia-de-
lua-dao-chiem-doat-tai-san%C2%A0, truy cap ngay
06/12/2021
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cua nguoi khdc la dau hiéu ddic trung trong mat
khdch quan cua t6i lira ddo chiéin doat tai san.
Day ciing la hanh vi khdch quan ciia t0i sir dung
con diu hodc tai liéu gid ctia co quan, t6 chikc.
Tuy nhién, theo huéng dan tai Muc 2 Céng vin
s0'233/TANDTC-PC ngay 01/10/2019 ctia Toa
dan nhan dan t61 cao thi triong hop nguoi thyec
hién mot hanh vi pham t6i nhung thoda man dau
hiéu cau thanh cua nhiéu toi thi bi truy ciru
trach nhiém hinh sw vé toi nang hon. Do do,
trueong hop nguwoi cé hanh vi s dung gidy to,
tai lidu gid ciia co quan, t6'chikc dé'liva ddo chiéin
doat tai san thi bi xir ly hinh sy vé ti liva dao
chiéin doat tai san theo quy dinh tai Diéu 174
ctia BLHS. Ciing cin lwu v rang, truong hop
nay khdc voi trwong hop lam gid gidy to, tai liéu
cua co quan, t6 chirc va ste dung gidy to, tai liéu
do deé'lira dio chiéim doat tai san”.

Theo ndi dung Cong van trén,
TANDTC cho rang viéc stt dung tai liéu gia
cuia co quan, td chire dé€'ltra dao chiém doat
tai san chi thudc treong hop huéng dan tai
Muc 2 Cong van s6 233, tiec la mot nguoi
thuee hién mot hanh vi pham toi nhung thoa
man dau hiéu cau thanh ctia nhiéu t0i thi
bi truy ctru trach nhiém hinh su vé t6i ndng
hon, déng thoi cho rang viéc st dung gidy
to, tai liéu gia la dau hiéu ddac trung caa
mat khach quan cua t6i ltra dao chiém doat
tai san. Diéu nay cho thdy, viéc xac dinh
hanh vi pham t0i ltra ddo chiém doat tai
san nhung c6 thu doan dung cac gidy to
gia dé gay long tin cho bi hai van chua c6
nhan thitc d6ng nhat vé viéc chi xtr ly mot
toi danh hay hai toi danh.

Thi¢ tu, khé khin, vueéng mac cla
CQDT khi chiing minh 1a giay to, tai liéu gia.

Ngay nay, gidy to duoc lam gia mot
cach tinh vi véi sy hd tro clia cOng cy, may
moc hién dai, k€ ca nhitng giay to rat quan
trong nhu: Gidy ching nhan quyén sw
dung dat, bang dai hoc, bang thac si ciing
c6 thé lam gia, ma nguoi binh thwong rat
khé dé phat hién.
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Qua thuec tién gidi quyét cac vu an vé
loai tdi nay cho thdy, cac d6i twong da gia
mao cac trang web, lap Zalo, Facebook ao
d€ quang ba lam gidy to gia cong khai, cac
déi twong khai nhan c6 thé thyc hién tat ca
cac cong doan lam gia tlr ché tao phdi bang
cap, con dau dén chit ky, déong dau lén tai
liéu. Dai tuong st dung may tinh lam cong
cu va thiét lap cac ky thuat vi tinh, cong
nghé cao dé€ lam céc gidy to gia ma mat
thueong, tham chi mdy moéc ciing kho cé thé
phat hién. Tham chi, c6 truong hop can bo
Canh sat giao thong dung dién thoai quét
ma QR trén mot gidy phép lai xe gia, ngay
lap téc trén dién thoai hién 1én day du
thong tin cua nguoi duoc cap gidy phép lai
xe giong nhu that. Biéu do6 cho thdy, mot
s6 loai gidy to gia lam tht cong thi dé nhan
biét nhung véi viéc ste dung cong nghé cao
dé'lam gidy to gia thi rat kho phat hién.

Theo quy dinh tai Thong tu s6 38/2019/
TT-BGTVT cua Bo Giao thong Van tai vé
dao tao va cap gidy phép lai xe, ké tir ngay
01/6/2020, cac loai gidy phép 1ai xe (bang l4i
xe) duoc cap theo mau quy dinh méi phai
duoc tich hgp ma hai chiéu (QR code). Ma
QR nay dwogc in & goc trdi, mat sau cta
gidy phép lai xe bz‘?mg thé nhwa PET. Viéc
in ma QR code duoc thuc hién trén tat ca
cac loai bang 14i xe hién nay nhu: A1, A2,
B1, B2, D... Nguoi dan va cac t6 chitc 6 thé
dé dang tur tao cho minh cac ma QR code
thong qua cac tng dung va phan mém
mo trén Internet. Cac tng dung va phan
mém nay cé thé dé dang chuyén ddi cac
thong tin ma nguoi dung mudn hién thi
thanh cac ky hiéu hai chiéu duéi dang ma
QR code. Diéu nay c6 thé giai thich vi sao
cac ddi tuong lam bang 14i xe gia c6 thé dé
dang tao ra caic ma QR code trong do6 chira
day du cac thong tin ctia nguoi dung tén
trén bang 14i xe gia.

Pong thoi c6 doi tuong st dung thu
doan déc biét dé lam gia gidy to tai liéu
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ttt d6 thuc hién hanh vi ltra dado chiém
doat tai san, vi du nhu: Thong qua cac
trang web mua, ban bat dong san nhu:
chotot.com, batdongsan.com... doi tuwong
tim hi€u thong tin vé cha sé httu Gidy
chiing nhan quyeén st dung dat can ban.
Sau do, cac doi tuong lién lac va gidi thiéu
ban than véi nhiéu tén khac nhau, dong gia
la nguoi di mua dat, yéu cau cha s¢ hitu
chup anh Giay chiing nhan quyén st dung
dat, sau do gui hinh anh cho déi tuong.
Sau khi c6 day du thong tin cua nguoi cd
tén trén Gidy chiing nhan quyén st dung
ddt, nhém doi tuwong sé lam gia Giay
chiing nhan quyén stt dung dat, dong thoi
lam gia cac gidy to vé nhan than nhu gia
chttng minh nhan dan (CMND) cta chu
dat, gia cac gidy xac dinh tinh trang hon
nhan, s6 ho khau. Sau do, d6i tuong cam
dau truc ti€p 1én hé véi chu dat dé€ hen gap
thoa thudn viéc mua ban. Qua trinh tiép
can véi chu dat, nhom doi twong thuong
di tir 02 nguoi dé tranh sw nghi ngo. Sau
dé, loi dung luc so ho, cac ddi tuong da
danh trdo Gidy ching nhan quyén s
dung dat gia chuan bi tir trude dé'1ay Gidy
chiing nhan quyén st dung dat that. Ngay
sau khi thoa thuén véi chu dat, doi tuong
1ay cd sé ban bac thém va dat coc sau. Khi
c6 Gidy ching nhan quyeén str dung dat
that, doi twong cam dau sé phan cong cac
doi twong dé tim nguoi ¢b do tudi, gidi
tinh phu hop véi chu dat roi lam cac thu
tuc nhu: Lam gia ddu van tay, anh... Khi
c6 day du cac gidy to da lam gia va Gidy
chiing nhan quyén st dung dat that, nhom
do6i teong sé tim ngwoi mua. Bon chang
sé tim cac Van phong cong ching dé lam
hop dong chuyén nhuong mot cach hop
phap. Tai cac Van phong cong chiing, cac
Cong ching vién khong du phuong tién,
ky thuat d€ kiém tra xem gidy to do la gia
hay that va cing khong kiém tra ky cac d6i
twong dong gia chu dat nhue CMND, cac
thong tin vé tai san hodc cac thong tin khac
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ma nhanh chong lam tha tuc cong chiing
cho cac bén. biéu nay cho thdy, viéc st
dung gidy to gia dé thuwc hién hanh vi ltra
dao chiém doat tai san rat pho bién, nhung
trén thuece t€ dé€ phat hién ra gidy to gia hién
rat khé khan. Dac biét trong bdi canh viéc
lam gidy to gia ngay cang tinh vi.

Thit ndm, qua trinh diéu tra, thu thap
chiing ctt con nhiéu khoé khan, phtec tap.

T6i pham lam gidy to gia da st dung
cac thué bao “sim rac” va céc tai khoan ao
trén mang dé€ dang tai thong tin quang cao
va tim kiém khach hang. Sau moi lan két
ndi va thuc hién giao dich véi khach hang,
cac doi twong vt bo sim, xda tai khoan
dé tranh bi phat hién, khong bao gio nghe
dién thoai truc ti€p tir khach hang, ma chi
tra 10i qua tin nhan. D&i véi viéce giao hang,
cac doi tuong da gui “hang” qua hé thong
chuyén phat nhanh cta cac cong ty dich
vu hodc chuyén qua cac tuyén xe khach
duong dai. Néu trong pham vi gan, cac
doi twgng chuyén “hang” qua doi ngii xe
om cong nghé. Tat ca cac dich vu nay déu
dtng nhu cam két: “Nhan hang méi thanh
toan tién”. Bong thoi trong mot s vu viée,
béng cap, ching chi, giay to gia khac vao
thoi diém phat hién ra vu viéc thi khong
con dwoc lwu trit, dan dén rat kho xi ly.

Vé viéc thu thap, danh gia, st dung
chting ctt kho khan, Kiém sat vién can phai
phoi hop kip thoi, bam sat cac hoat dong
diéu tra cua Diéu tra vién, khong dé tinh
trang cac do6i tuong tiéu huy ching ct,
nguy tao ching ct gia. ..

Dai véi mot s6 vu an xay ra dén khi
bi phat hién thi d6i twong da kip thoi tiéu
huy gidy to gia, chi thu gitt dwgc ban pho
t0. Theo Diéu 206 By luat T6 tung hinh
s (BLTTHS) nam 2015 quy dinh cac
truong hop bat budc phai giam dinh thi
quy dinh ctia diéu luat chi bat budc giam
dinh d6i voi tién gia, khong thdy quy dinh
phai giam dinh d6i véi tai liéu, gidy to
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gia. Khoan 2 biéu 4 Thong tw lién tich s&
01/2017/TTLT-VKSNDTC-TANDTC-BCA-
BTP ngay 13/12/2017 quy dinh nhiing
treong hop can thiét phai trung cau giam
dinh: Khi cin truy nguyén vé do vat, tai ligu,
chit ky... Nhung theo quy dinh ctia B Cong
an thi viéc gidm dinh gidy to, tai liéu gia
phai duoc thuc hién gidm dinh trén ban
g0c cua tai liéu gia.

C6 quan diém cho rang néu khong
thu gitr duoc ban goc, nhung cé ban phd
to, ban pho t6 c6 cong chitng, chitng thuec;
dong thoi can ct vao cac tai liéu, ching ctir
khac nhw 10i khai nhén t6i cua doi tuong;
Cac co quan, t0 chtic, cac co so dao tao xac
dinh khong phat hanh loai tai liéu, gidy
to d6 thi khong can phai giam dinh ma
cling da can ct xtr ly d6i voi hanh vi lam,
str dung tai liéu, gidy to gia theo Diéu 341
BLHS nam 2015.

C6 quan diém cho rang néu 1a tai liéy,
gidy to gia ma khong thu gitt duoc tai liéu
goc, khong co két luan giam dinh tai liéu,
gidy to do la gia hay that thi khong cé can
ctt d€ budc toi doi véi hanh vi quy dinh tai
biéu 341 BLHS nam 2015.

3. Mot s6 giai phap nham nang cao
hiéu qua thuc hanh quyén cong 3, ki€m
sat diéu tra cac vu an vé tdi lam gia con
dau, tai liéu cta co quan, t6 chic toi sw
dung con dau hoic tai liéu gid caa co
quan t6 chixc

Thit nhdt, nhan thitc chinh xac mot s
van dé vé xac dinh tdi danh d6i vdi toi lam
gia con dau, tai liéu cua co quan, to chirc;
t0i st dung con ddu hodc tai liéu gia ctia co
quan to chic

Theo chuing t6i trong thoi gian tdi, cac
Kiém sat vién thuc hanh quyén cong t6 va
kiém sat giai quyét vu an vé tdi lam gia
con dau, tai liéu ctia co quan, t6 chuc; toi
stt dung con dau hodc tai liéu gia caa co
quan to chirc can nhan thirc chinh xac mot
s& van dé vé tdi danh d6i voi toi pham nay
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mot cach thong nhat tir d6 c6 thé xac dinh
duoc t0i danh trong qua trinh phé chuan
cac quyét dinh khoi t6 vu an, khoi t6 bi can
cting nhu trong viéc truy t& doi vdi cac bi
can vé 02 toi pham nay.

Mot la, viéc nguroi pham tdi st dung
con dau hoac tai liéu gia dé thuc hién hanh
vi ltra dao chiém doat tai san. Theo ching
toi, khi ngueoi pham t6i thiee hién mot chudi
cac hanh vi nham dat dwoc muc dich cua
minh la chiém doat tai san, can tach bach
trong chudi cac hanh vi 6, hanh vi nao da
o tinh chdt nguy hiém dang ké phai bi xt
ly hinh sy, bang cach dinh danh phap ly
chinh x4c tttng hanh vi dé la t6i pham cu
thé nao hodc 1a hanh vi nao trong hanh vi
khach quan tong thé cua toi pham cu thé.

Vi du nhu treong hop nguoi pham toi
stt dung gidy to gia d€ gian d6i chiém doat
tai san, thi ngoai hanh vi ltrva dao chiém
doat tai san da dwoc thtra nhan, thi ban
than hanh vi st dung gidy to gia dé thuc
hién hanh vi trdi phdp luat da phan anh
tinh nguy hiém dén mutc dang ké va da
duwoc BLHS quy dinh cu thé tai Diéu 341.
Do vay, ngoai t0i danh “Ltra dao chiém
doat tai san”, ngwroi pham toi con phai bi
xét xir vé tdi “Stt dung con dau hodc tai
liéu gia cta co quan, to chtr¢” méi dam bao
tat ca cac hanh vi nguy hiém duoc xt ly
day du, triét dé.

Vé quan diém cho rang, hanh vi lam
gia, sit dung gidy to gia la thu doan gian
doi trong hanh vi khach quan cta tdi “Lira
ddo chiém doat tai san”’, do d6 can dwoc xac
dinh la da thu hat vao toi pham nay. Theo
chang t6i, néu chi xac dinh nhiing hanh vi
dé la tha doan cau thanh hanh vi Itra dao
thi khong phan anh duoc day du tinh chat
nguy hiém ctia ching. Béi ban than hanh
vi lam gia, sit dung gidy to gia nham thuc
hién hanh vi trai phép luat (chiém doat) da
cau thanh mot t6i pham doc lap, thé hién
tinh chat nguy hiém dang ké dén muc phai
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xtt ly hinh sy ma BLHS da quy dinh tai
mot diéu luat vé tdi pham cu thé. Vi vay
néu thu hit hanh vi trén vao toi “Ltra dao
chiém doat tai san” sé dong nghia véi viéc
bd lot hanh vi nguy hiém cho xa hdi ma
dang ra phai xt ly nghiém.

Vé nguyén tic: Nguoi pham toi chi
phai chiu trach nhiém vé hanh vi ma ho
da thuc hién. Theo d6, nguoi pham t6i chi
c6 hanh vi lam gia gidy to thi twong tng
chi chiu trach nhiém hinh suw vé tdi danh
“Lam gia con ddu, tai liéu cua co quan, t6
chttc”, nguoi pham tdi chi thuc hién hanh
vi st dung gidy to gia dé thuc hién hanh vi
trai phap luat thi chi phai chiu trdch nhiém
hinh sy vé t6i “Str dung con dau hodc tai
liéu gia cuia co quan, t& chiec”.

Theo chung t6i, khac véi cac diéu
ludt quy dinh vé cac hanh vi tang trt, van
chuyén, mua ban nhw Diéu 191 “Tdi tang
trlt, van chuyén hang cdm” hoac cac Biéu
luat tuwong tu tai BLHS, viéc tén Diéu 341
duoc thé hién c6 dau %" ¢ gitra va tir “Toi”
trede mdi hanh vi lam gia va st dung tai
liéu gia chinh la co s phap ly dé€ cac co
quan tién hanh t6 tung dinh t6i danh twong
khdp véi hanh vi pham tdi trong truong
hop nguoi pham téi chi thuwc hién mot
trong hai hanh vi: Lam gia hodc st dung
con dau, tai liéu gia.

Treong hop nguwoi pham t6i thuc hién
hai hanh vi khach quan cung duwoc quy
dinh trong moét diéu ludt vé tdi pham cu
thé ma hanh vi treedc 1a tién dé cho hanh vi
sau, hanh vi sau mang tinh ké tiép, gan b6
chat ché véi hanh vi truede thi can xac dinh
mot tdi danh duy nhat bao ham dong thoi
ca hai hanh vi nay. Viéc ap dung nhu trén
dé€ dong thoi dam bao t6i danh duoc tuyén
dung theo quy dinh cua BLHS, phan anh,
bao ham day du cac hanh vi khach quan,
dong thoi dam bao viéc chi quyét dinh mot
hinh phat véi mét hanh vi khach quan tong
thé ma khong gay bat 1¢i cho bi cdo.
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Co thé dan ching nhuw truong hop bi
cao lam gia Gidy ching nhan quyeén st
dung dat, s dung gidy trén dé thé chap
vay ngan hang thi ngoai t6i danh “Ltra dao
chiém doat tai san”, can thiét phai xét xt
ca hai hanh vi lam gia va st dung Giay
chiing nhan quyén st dung dat gia vé mot
toi danh chung la T6i “Lam gia con dau,
tai liéu cta co quan t6 chic; st dung con
dau hoac tai liéu gia ctia co quan to chic”,
ttr d6 chi quyét dinh mot hinh phat d6i voi
cac hanh vi nay ctia bi cdo. Tranh truong
hop nguoi tién hanh t6 tung tach bach hai
hanh vi trén thanh hai t0i danh “Toi lam
gia con dau, tai liéu cta co quan, t6 chiec”
va “Toi st dung con dau hodc tai liéu gia
cua co quan, td chirc”, tir d6 quyét dinh hai
hinh phat va tong hop lai gay bat loi cho
bi cdo, va theo chung t6i la 4p dung chua
dung tinh than diéu ludt cu thé chi quy
dinh mot loai toi pham cu thé, ma khong
phai dua hai toi pham cu thé vé trong cliing
mot diéu luat.

Theo chang t6i, dé€ thong nhat trong
nhan thic va 4p dung phap luat doi voi
nhing vu an tuong tu, can cu thé trong
tieng vu an:

Truong hop bi cdo chi c6 hanh vi lam
gia dé€ cung cdp cho d6i tuwong khac st
dung thuwec hién hanh vi trai phap luat, bi
cao bi truy to, xét xit vé t6i “Lam gia con
dau, tai liéu ctia co quan, to chic”.

Trwong hop bi cdo chi c6 hanh vi st
dung con ddu hodc tai liéu gia (khong cd
hanh vi lam gia) dé€ thuc hién hanh vi trai
phép luét thi bi truy t, xét xir vé tdi “Sw
dung con dau hodc tai liéu gia cta co quan,
to chic”.

Truong hop bi cdo c¢6 hanh vi lam gi3,
sau d6 sit dung giay to gia nay dé thuec hién
hanh vi trdi phap luat can bj truy t0, xét xt
veé toi danh day du la “Lam gia con dau, tai
liéu ctia co quan td chic; str dung con ddu
hodc tai liéu gia ctia co quan t6 chic”.
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Truong hop bi cdo co hanh vi st dung
gidy to gia dé€ gian dodi chiém doat tai san,
thi can bi truy t6, xét xtr vé hai toi “Str dung
con ddu hodc tai liéu gia cua co quan, td
chtc” va “Lira dao chiém doat tai san”.

Truong hop bi cdo cé cac hanh vi lam
gia, st dung con ddu, tai liéu gia nay de€
gian doi chiém doat tai san, thi can bi truy
t0, xét xtr vé hai toi “Lam gia con dau, tai
liéu ctia co quan td chiec; str dung con déu
hodc tai liéu gia cua co quan td chic” va
“Ltra dao chiém doat tai san”.

Hai la, nhan thitc chinh xac vé cum tir
“thuec hién hanh vi trdi phdp ludt” duoc quy
dinh tai khoan 1 Diéu 341 BLHS.

Theo ching t6i yéu t6 “thiec hién hanh
vi trdi phdp ludt” quy dinh tai khoan 1 Diéu
341 BLHS nam 2015 (stra d6i, b6 sung nam
2017) chi gan véi hanh vi “sie dung con ddu,
tai ligu hodc gidy to gid”, khong gan véi hanh
vi “lam gid con ddu, tai liéu ciia co quan, t6
chirc”. Do vay, hanh vi “lam gid con ddu, tai
lidu ctia co quan, t6 chirc” khong bat budc
phai gén véi yéu t8 “thuc hién hanh vi trdi
phip ludt” thi clng c6 thé bi xem xét truy
cttu trach nhiém hinh su.

“Hanh vi trdi phdp ludt” quy dinh tai
khoan 1 Diéu 341 BLHS nam 2015 (stra d6i,
bd sung nam 2017) dwoc hiéu la hanh vi
trai phap luat néi chung (ké ca phéap luat
hinh sy, phap luat dan sw, phap luat hanh
chinh...). Treong hop trai phap luat hinh
su, du yéu td cau thanh tdi pham thi bi x&
ly theo quy dinh tai diém d khoan 2 (st
dung con diu, tai ligu hodc gidy to khdc thuyec
hign tgi pham it nghiem trong hodc toi pham
nghiém trong) hodc diém b khoan 3 (si
dung con dadu, tai ligu hodc gidy to khdc thuec
hién tgi pham rat nghiém trong hodc t0i pham
dic bi¢t nghiém trong) Diéu 341 BLHS nam
2015 (stra d6i, b6 sung nam 2017).

Thit hai, xac dinh s6 luong con dau, tai
liéu gia dé xac dinh tinh tiét dinh khung
tdng nang quy dinh tai khodn 2 hoac khoan
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3 biéu 341 BLHS.

Dbai véi loai tai liéu gia vi du gidy
kham sttc khée ctia bénh vién nhung dugc
lam gia véi s8 lwong 16n thi xdc dinh méi
giay kham strc khoe gia 1a mot loai tai liéu
gia hay tat ca gidy la mot loai tai liéu gia
thi van c6 cdc quan diém khac nhau. Theo
chung t6i, treong hop doi twong lam gia
mot bo tai liéu gia, bao gom gidy vao vién,
gidy ra vién, s6 kham bénh, ban sao bénh
an thi phai bi coi 1a lam nhiéu gidy to gia
dé€ dinh khung hinh phat ma khéng phu
thugc vao viéc lam cho mét nguoi, hay chi
c6 mot muc dich, viéc x ly nhw trén la phu
hop véi quy dinh ctia diéu luat va thuc tién
dau tranh loai ti pham nay.

Dai v6i truong hop ban sao cac gidy to
gia la bang t6t nghiép, bang diém, chiing
chi... Can xac dinh vé ban chat, ban chinh
da la tai liéu gia thi cdc ban tai liéu duoc
sao tir ban chinh dé mac du da dwoc co
quan c6 thdm quyén ching thwce “sao diing
v6i ban chinh” thi van phai coi 1a tai liéu gia
(c6 ndi dung gia tao); biéu 341 BLHS chi
quy dinh vé sd lirgng gidy to, tai liéu gia,
khong quy dinh vé logi gidy to, tai liéu gia
nén cac tai liéu duwgc xac dinh la gid thi
duoc cong theo s6 hoc. Theo Luat Cong
chting ndm 2014 va thuc tién cho thay, cic
ban sao da duoc ching thuc “sao dung voi
ban chinh” mot cach hop phap thi c6 gia tri
twong duong véi ban chinh, tai liéu goc,
c6 thé sit dung d€ thay cho ban chinh,
tai liéu goc; viéc nguoi pham toi tryc tiép
dem bang t6t nghiép va bang diém gia
dén UBND phuong ching thuc “sao diing
v6i ban chinh” véi s6 lwong 04 ban cling la
hanh vi lam gia tai liéu va nguoi phai chiu
trach nhiém vé s6 luong tai liéu gia nay.

Thit ba, d6i voi treong hop khong thu
gitr duoc gidy to gia ban gdc cac co quan to
tung can thuc hién theo nguyén tac, truong
hop khong thu gitt duoc ban goc tai liéu,
gidy to gia nhung c6 ban pho to, ban phd
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t0 c6 cong ching, ching thuc, dong thoi
cdn ctt vao cac tai liéu, chiing ctt khac nhw
loi khai nhan t6i cta d6i tuong; Cac co
quan, t6 chitc xdc dinh khong phat hanh
loai tai liéu, gidy to do6 (nhu truong Dai hoc
c6 cong van tra loi: Khong co hoc vién do hoc tai
truong, trieong khong phdt hanh, cap biang tot
nghiép cho hoc vién do...) thi khong can phai
giam dinh ma cling du can ¢ xtt ly d6i voi
hanh vi lam, st dung tai liéu, gidy to gia
theo Diéu 341 BLHS nam 2015.

Thit tu, vé thuc tién can nang cao chat
luong cong tac diéu tra, xi ly toi pham
trong hoat dong thu thap, xt ly thong tin
tai liéu phan anh vé toi pham lam gia giay
to, tai liéu cua co quan, td chic; st dung
con ddu, gidy to gia. St dung tot hé thong
mang lwdi thong tin trinh sat d€ phat hién
thong tin kip thoi. Sau khi da ti€p nhan
tin bao, phai nhanh chong xac minh, thu
thap tai liéu, cung c6 ching ct budc toi
béng nhitng hoat dong nhu: Xadc minh qua
nguoi bao tin, bi hai, nguwoi lam chiing,
1ay 10i khai ban dau, kham xét... tranh dé
ddi teong tiéu huy tai liéu ching ¢ cling
nhu tau tan tai san c6 dwgc tir hoat dong
pham t6i.

Thir ndm, can thuc hién t6t méi quan
hé phoi hop gitta CQDT, Vién kiém sat
trong viéc diéu tra cac vu an ma ddi tuong
pham t0i mang tinh c6 td chirc. Phéi hop
vdi cacluc luwgng trong vangoai Nganh, cac
nganh thong tin dai chang d€ cap nhat kip
thoi va tuyén truyén cho nhan dan, mang
lai hiéu qua cao trong cong tac phong ngtra
toi pham t0i lam gia con dau, tai liéu caa
co quan, to chitc; tdi st dung con dau hodc
tai liéu gia ctia co quan t6 chirc. Thong qua
cong tac phoi hop nay dé€ chu dong phat
hién sém t0i pham t6i lam gia con dau, tai
liéu cua co quan, t6 chic; t0i st dung con
dau hodc tai liéu gia ctia co quan to chic
cting nhu xtt ly nghiém nhttng hanh vi vi
pham phap luat./.
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