~ MOT SO VUGNG MAC TRONG KHOI TO
TOI VI PHAM QUY DINH VE AN TOAN THUC PHAM

NGUYEN THIXUAN*

Trong nhiig ndm qua, hanh vi vi pham phdp ludt vé an todn thuc phdm c6 xu hudng gia
tang va dién bién phiic tap, gay dnh huong khong nho dén tinh mang, siic khoe ciia nguoi
dan. Tuy nhién, két qua khoi t6' d6i véi nhém tdi pham vi pham quy dinh vé an toan thuc
phdm theo Diéu 317 Bg ludt Hinh sy ndm 2015 (sika 461, bé sung nam 2017) con thap. Bai
viét tdp trung phan tich mgt s6 vwéng mic trong khoi t6 doi véi nhom t6i ndy, tir dé dua
ra giai phdp kién nghi.
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Recently, law violations on food safety and food hygiene have tended to increase and
be complicated that leads to negative impacts on people’s lives and health. However, it
has witnessed a low result in the prosecution of that kind of offences under Article
317 of the 2015 Penal Code (amended and supplemented in 2017). Therefore, the article

analyzes obstacles on prosecuting these offences first and propose solutions later.

Keywords: Food safety, the Penal Code, the Criminal Procedure Code.

ao dam an toan thwc phdm (ATTP)
Bgi& vi tri quan trong trong chién

leoc bao veé stec khoe con nguoi,
thuc ddy sy phat trién kinh t&€ - xa hoi.
Xuat phat tir thuee tién tinh hinh tdi pham
va vi pham phap luat c6 xu hudng gia tang
va xac dinh duogc tdm quan trong ctia van
dé bao dam ATTP, nhiing nam qua, Dang,
Nha nudc ta da tang cuong ddu tranh,
ngan chan cac loai t6i pham va vi pham
phap luat trong linh viec ATTP. Theo bao
cao cua co quan chitc ndng, trong nhitng
nam gan day, s6 cac vu viéc vi pham phéap
luat trong linh viec ATTP trén dia ban toan
qudc mdi ndm 1a hon 2000 vy, gay thiét
hai vé tinh mang, sttc khoe cua nhan dan
cing nhu gay thiét hai vé kinh t€ hang
tram ti dong. Hang ndm c¢ tdi thiéu 1,5
triéu ngurdi bi mac bénh truyén nhiém qua
thuwe phdm, nhiéu loai bénh nghiém trong
do st dung thwc pham khong dam bao
ATTP nhu : Ung thu, ngd doc thuec pham,
ly, ta, thwong han... anh huong nghiém
trong dén tinh mang, sttc khoe ctia nguoi
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dan. Chi tinh riéng van dé ngd doc thuc
pham, trong giai doan tir nam 2015 dén
nay da c6 2.367 vu ngd doc thuc pham,
s0 nguoi bi ngd doc thuc pham la 6.202
ngwoi/nam, tinh trung binh ty 1&é ngwoi bi
ngd doc cdp tinh la 7,1 nguoi/100 nghin
dan/nam. Cing trong giai doan nay, co
quan chttc nang da tdng cuong cac bién
phap phat hién, xtt ly cting nhu tién hanh
cac hoat dong phong ngtra doi véi loai toi
pham, vi pham phap luat nay. Tuy nhién,
trén thuee t&, cong tac nay van con nhiéu
kho khan, bat cap, chua twong xtng voi
tinh hinh thuec tién.

1. Quy dinh caa phéap luat vé khoi
t0 t6i vi pham quy dinh vé an toan thuc
pham

Theo Diéu 8 BLHS nam 2015, stra d64i,
bd sung 2017 (sau day goi tat 1a BLHS ndm
2015) thi “T6i pham la hanh vi nguy hiém cho
xd hoi dwoc quy dinh trong Bo luat Hinh s,
do nguoi co ning lwc trach nhiém hinh sw hodc

* Thiéu td, Thac si, Khoa Ludt, Hoc vién Cdanh sdt
nhan dan
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phdp nhan thwong mai thiee hign mot cich co'y
hodc 0 v, xdm pham djc ldp, chu quyén, thong

nhit, toan ven lanh thé T6 qudc, xdm pham ché’

dg chinh tri, ché’dg kinh té; nén vin héa, quoc
phong, an ninh, trit tw, an toan xa hgi, quyeén,
loi ich hop phdp cia t6’ chirc, xdm pham quyén
con nguwoi, quyén, lpi ich hop phdp ciia cong
dan, xam pham nhitng linh viec khic cua trit
tw phap ludt xa hgi chit nghia ma theo quy dinh
cua BO ludt nay phai bi xir Iy hinh su”.

Do vay, toi pham vi pham quy dinh vé
an toan thyc pham dwoc hiéu la nhitng hanh
vi do cd nhidn c6 nang lwc trach nhiém hinh
s, phdp nhin thwong mai thyc hién vi pham
trong san xudt, ché bién, dong goi, cung cap,
phin phdi, kinh doanh thwc phidm duwgc quy
dinh trong B luat Hinh sw, gay thiét hai hodc
de doa Qay thi¢t hai cho tinh mang, sitc khoe
cua con nguwoi, loi ich ciia cd nhin, t6 chirc va
phdi chiu trach nhiém phdp 1y hinh sw d6i voi
hanh vi gay ra.

Trong BLHS nam 2015, tdi vi pham
quy dinh vé an toan thyc pham duwoc quy
dinh tai Diéu 317. Day la co so phap ly dé
luc lwong chiic nang tién hanh cac hoat
dong diéu tra, truy td, xét xtr cling nhu tién
hanh cac hoat dong phong ngtra ti pham,
vi pham vé ATTP.

Dé khoi to vé toi vi pham quy dinh vé
ATTP theo Diéu 317 BLHS hién hanh, hanh
vi d6 phai ¢6 dau hiéu phap ly caa toi vi
pham quy dinh vé ATTP, cu thé:

- Vé khéach thé, hanh vi d6 phai xam
pham dén cac quy dinh vé quan ly nha
nudc trong linh viec ATTP.

- Médt khach quan la nhitng hanh vi
duoc mo ta cu thé trong Diéu 317 BLHS
nam 2015, xam pham t&i cadc quan hé xa
hoi nhu ché d quan ly nha nuwéc vé ATTP
ciing nhw tinh mang, sttc khoe cta con
nguoi bao gom:

+ Str dung chét, hoa chat, khang sinh,
thudc tha y, thubc bao vé thuc vat, phu gia
thuc pham hoac chat hd tro ché bién thuc
pham ma biét la cam st dung hodc ngoai
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danh muc dugc phép st dung trong san
xuat thye pham;

+Str dung dong vat chét do bénh, dich
bénh hodc dong vat bi tiéu huay theo quy
dinh cta phap luat d€ ché bién thuc pham
hodc cung cap, ban thuc pham ma biét la
c6 nguodn goc tir dong vat chét do bénh,
dich bénh hodc dong vat bi tiéu huy;

+ St dung chét, hoa chét, khang sinh,
thudc thu y, thubc bao vé thuc vat, phu gia
thuc pham hodc chat hd tro ché bién thuc
pham ma biét la chwa duoc phép st dung
hodc chwa dwoc phép luu hanh tai Viét
Nam trong san xuat thuc pham;

+ Nhap khau, cung cap hodc ban thuc
phdm ma biét 1a c6 str dung chat, hda chat,
phu gia thuc phdm hodc chat ho tro ché
bién thwe pham cam st dung hodc ngoai
danh muc dwoc phép stt dung;

+ Nhap khau, cung cap hodc ban thuc
pham ma biét 1a c6 stv dung chat, hda chat,
phu gia thie phdm hodc chat hd tro chébién
thue pham chwa dwgc phép st dung hoac
chwa duoc phép Iuru hanh tai Viét Nam.

Hau qua caa tdi pham vi pham quy
dinh vé ATTP truc ti€p gay thiét hai hoac
de doa gay thiét hai dén tinh mang, stc
khoe cta nguoi st dung thuc pham, xam
hai trat tu an toan xa hoi. D& cau thanh toi
pham theo Diéu 317, hanh vi san xuat, ché
bién, cung cap hoac ban thuc phdm phai co
gia tri ttr 10.000.000 dong trd 1én, hodc da bi
xtt phat vi pham hanh chinh vé mét trong
cac hanh vi quy dinh tai Diéu 317 hodc da
bi két 4n vé tdi nay, chua duoc xda an tich
ma con vi pham; gay ngo doc anh huwong
nghiém trong dén stec khoe tir 05 nguoi
tré 1én hodc gay ton hai cho stic khoe ctia
nguoi khac ma ty 1é ton thuong co thé tir
31% tro 1én hodc 1am chét nguoi.

- Vé chu thé, tdi pham vi pham quy
dinh vé ATTP duoc thue hién boi chu théla
ca nhan hodc phap nhan thwong mai. Chu
thé thuc hién toi pham vi pham quy dinh
vé ATTP phai c6 du nang luc trach nhiém
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hinh sy theo quy dinh caa BLHS.

- Vé mat cha quan, chu thé thuc
hién hanh vi vi pham quy dinh vé ATTP
thwong dwugc thuee hién dwdi hinh thic 16i
c0 y. Trong d6 nguoi pham toi nhan thic
ro hanh vi ctia minh la vi pham phap luat,
gay nguy hiém cho xa hoi, tinh mang, stic
khoe nguodi dung nhung van thuc hién
hanh vi. Pong co, muc dich pham t0i da
dang nhung chu yéu la vu lgi, dau hiéu
dong co, muc dich khong phai 1a dau hiéu
bit bude trong cau thanh t0i pham cua toi
pham vé ATTP.

bé viéc giai quyét vu an hinh sy duoc
ding dan, xtt ly ding nguoi, ding toi,
ding quy dinh ctia phap luat can dam
bao duogc ca 02 yéu cau la khong bo lot toi
pham nhung cling khong lam oan nguwoi
vO tOi. Nham dat dwoc nhitng muc tiéu nay
thi quyét dinh khoi t6 vu an hinh sy phai
dam bao chinh xac. Do d6, B luat T6 tung
hinh sy ndm 2015 (BLTTHS nam 2015) quy
dinh can c khoi to vu an hinh su tai Diéu
143 nhu sau: “Chi dwoc khoi t6" vu dn hinh
sw khi da xdic dinh c6 ddu hi¢u ctia t9i pham”.
Nhu vay, can ct khoi t6 vu an hinh sy la
dau hiéu cua t6i pham da dwoc xac dinh.
Do d6, d€ khoi t6 t6i vi pham quy dinh
vé ATTP theo Diéu 317 BLHS, co quan c6
thdm quyén tién hanh t& tung phai lam rd
dwoc hai ndi dung la co6 sy viéc xay ra va
su viéc d6 co dau hiéu tdi pham duoc quy
dinh tai Diéu 317 BLHS ndm 2015 nhu da
phan tich 6 trén.

Nghién cttu dwdi goc do Luat Hinh sw
va Luat T6 tung hinh sy, van dé xac dinh
dau hiéu, cdu thanh tdi vi pham quy dinh
ve ATTP va khoi t6 vu an hinh sw toi vi
pham quy dinh vé ATTP trén thuc t& con
nhiéu khoé khan, viedng mac. Theo bao céo
thong ké cua Cuc Canh sat moi truong Bo
Cong an, giai doan 2011 — 2021 da phat
hién, xx ly 27.005 vu, 36.825 d6i twong,
nhung chi khoi t6, dé nghi khoi té duoc 57
vy, 139 d6i tuong, xtr ly hanh chinh 15.932
vy, chuyén co quan khac 11.016 vu. Nhuw
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vay, trong tong sd vu vi pham phap luat vé
ATTP thi ty 1é khoi t6, dé nghi khoi td vé
t0i vi pham quy dinh vé ATTP theo Diéu
317 BLHS nam 2015 con thap, chwa da stic
ran de. Diéu nay cting xudt phat tir nhiing
bat cap trong quy dinh ctia phap luat doi
v6i khoi t6 t6i vi pham quy dinh vé ATTP.

2. Mgt s6 han ché, bat cap trong quy
dinh vé khdi t6 tdi vi pham quy dinh vé
an toan thuc pham

Trén thuce tién hién nay, viéc van dung,
ap dung can ct khoi t6 vu an hinh sy doi
véi t0i vi pham quy dinh vé ATTP theo
Diéu 317 BLHS nam 2015 con mot so khoé
khan, vudng mic, cu thé nhu sau:

Thir nhat, vé can ctt khoi to vu an hinh
sw, Diéu 317 BLHS nam 2015 quy dinh
nhu hién nay gay khoé khan trong viéc xt
ly nguoi pham t6i. Biém d khoan 1 Diéu
317 BLHS nam 2015 quy dinh hanh vi:
“Nhdp khdu, cung cip hodc bin thyc phim
ma biét la co sw dung chat, hoa chat, phu gia
thire phdm hodc chit ho tro ché'bién thiec phim
cam sir dung hodc ngoai danh muc dwoc phép
sw dung tri gid tir 10.000.000 dong dén duwi
100.000.000 déng hodc thu lgi bat chinh ti
5.000.000 déng dén dwoi 20.000.000 dong
hodc da bi xir phat vi pham hanh chinh vé mot
trong cdc hanh vi quy dinh tai Diéu nay hodc
da bi két an vé t6i nay, chwa dwgc xoa dn tich
ma con vi pham ”; Hodc theo diém d khoan
1 Diéu 317: “Nhip khdu, cung cip hodc bdn
thwec phdm ma biét la co st dung chat, héa chat,
phy gia thuc pham hodc chdt ho trg ché bién
thwec phim chwa dwoc phép siv dung hodc chua
dwegc phép lwu hanh tai Viet Nam tri gid tie
100.000.000 dong dén dwoi 300.000.000 déng
hodc thu lgi bat chinh tir 50.000.000 dong dén
duwéi 100.000.000 dong; thwe phim tri gid tie
50.000.000 déng dén dwoi 100.000.000 dong
hodc thu lgi bat chinh tir 20.000.000 dong dén
dwéi 50.000.000 dong nhwng da bi xir phat vi
pham hanh chinh vé mot trong cdc hanh vi quy
dinh tai Diéu nay hodc da bi két dn vé toi nay,
chuea dwoc x6a dn tich ma con vi pham”. Nhuw
vay, hanh vi khach quan cta toi pham phai
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thda man cac ddu hiéu nguoi pham toi biét
la thyc phdm c6 stt dung chat cdm, dw
lwgng vuot nguong cho phép, thue pham
khong bao dam quy trinh vé sinh ATTP va
ngoai danh muc duoc phép stt dung hodc
khong ro6 nguoén goc xuat x... thi maéi bi xt
ly hinh su. Diéu nay sé bat cap trong truy
ctru trdch nhiém hinh sw vi cac tiéu chuan
vé ATTP con chua ¢é quy dinh chat ché,
mot sO ca nhan, t0 chitc kinh doanh thuc
pham dé€ nhan biét cac thong so trén quy
chuan ky thudt d6i voi mot so loai thuee
pham 1a kho. Theo Thong tw s6 01/2011/
TT-BYT ngay 13/01/2011ctia BO Y t€ vé ban
hanh cac quy chuan ky thuat quoc gia doi
v6i phu gia thuc pham, nhitng nguoi lam
cong tac nghién ctu vé linh vue thue pham
hoac ngwoi ¢6 trinh d§ chuyén mon truc
ti€p pha ché nguyén liéu tai co so san xuat
thi méi c6 thé biét duwgc nhitng quy dinh vé
quy chuan ky thuat, con véi nhitng nguoi
buodn ban nho, dai ly phan phoi thuc pham
d€ truy ctu trach nhiém hinh sy d6i véi
nhom hanh vi quy dinh tai cac diémd, d, e
khoan 1 Diéu 317 BLHS nam 2015 doi hoi
phai chttng minh dwoc y thitc cht quan cta
nhitng nguoi nay la biét san phdm ma ho
dang trung bay, ban cho nguoi tiéu dung,
phan phdi cho tiém tap hoa, cadc dau mai la
vi pham quy chudn ky thudt phu gia thuc
pham. Thuc tién day 1a mot van dé kho d6i
v4i cac co quan tién hanh td tung ddc biét
la Co quan diéu tra.

Thit hai, vé thdm quyén khoi t6 vu 4n
hinh su, theo cac diéu 13, 153, 163 BLTTHS
nam 2015 va Luat T6 chiic Co quan diéu
tra hinh st nam 2015, Cuc Canh sat phong,
chong toi pham vé mai treong, Phong Canh
sat phong, chong toi pham vé moi truong
trong linh virc quan ly cia minh phat hién
vu viéc cd ddu hiéu t6i pham c6 thdm quyén
ra quyét dinh khoi t6 vu an, trong dé ¢ toi
vi pham quy dinh vé ATTP. Nhu vay, Cuc
Canh sat phong, chong t0i pham vé moi
truong, Phong Canh sat phong, chdng toi
pham vé mdi treong cd nhiém vu dau tranh
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phong, chdng t6i pham vé ATTP, diéu tra
ban dau ddi vdi tdi pham nay. Tuy nhién,
Cuc Canh sat phong, chong toi pham veé
moi treong, Phong Canh sat phong, chong
t0i pham vé mdi truong chi duoc khoi to
vu an hinh sy r6i chuyén ho so vu an cho
Co quan diéu tra thu ly. Nhw vay, khi tiép
nhan vu an hinh s t6i vi pham quy dinh vé
ATTP, Co quan diéu tra phai tién hanh cac
hoat dong diéu tra d€ chitng minh tdi pham,
nguoi pham tdi. Qua trinh chitng minh toi
vi pham quy dinh vé an toan thuc phdm c6
thé sé gdp mot sd kho khan nhw can bd diéu
tra, diéu tra vién thu ly vu an chua c6 kinh
nghiém chuyén moén vé linh viee ATTP, thu
thap, danh gia, st dung ching ctt sé gap
mét s6 kho khan nhét dinh.

Thit ba, vé ti€p nhan ngudn tin vé toi
pham. Theo quy dinh ciia BLTTHS, ngu6n
tin vé t0i pham la nhiing thong tin vé toi
pham do ca nhéan, co quan, t6 chtrc cung
cap cho co quan c6 trach nhiém ti€p nhan
va giai quyét; do cac phuwong tién thong
tin dai ching néu lén hodc do nguoi
pham t0i tu tht. Doi véi nguodn tin vé toi
vi pham quy dinh vé ATTP, luc luong
Canh sat moéi treong cha yéu ti€p nhan
qua don, thw phan 4nh cta c4 nhan, co
quan, t6 chic. Tuy nhién, d€ xac dinh su
viéc ¢6 dau hiéu t6i vi pham quy dinh vé
ATTP con gdp phai mot s6 kho khan nhw
chttng minh ddu hiéu 16i ctia chu thé, hau
qua cua t0i vi pham quy dinh vé ATTP.
Dai véi nguon tin vi pham phap luat vé
ATTP trén cac phuwong tién thong tin dai
chung chiém ty 1é twong ddi cao, nhung
luc lwgng Canh sat moi treong con thiéu,
mong, trinh d chuyén mén chuwa dong
déu nén qua trinh xac minh chwa dap ting
duoc yéu cau thuc t€.

3. Mot s6 kién nghi, dé xuat

C6 thé ndi, dau tranh phong, chong toi
pham, vi pham phap luat vé ATTP dang
la van dé cdp bach hién nay. D€ nang cao
chat lwgng cong tac nay, dac biét la khoi
t0 dang nguoi, dang toi, khong bo lot toi
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pham d6i voi loai toi nay, tac gia dua ra
mot s6 dé xuat, kién nghi sau:

Mot g, tham muu dé xuat stra doi
Diéu 317 BLHS nam 2015 vi quy dinh nhu
hién nay kho xt¢ ly nguoi pham tdi. Boi
1€, hanh vi khach quan cua tdi pham phai
théa man cac ddu hiéu nguoi pham toi
biét la thue phdm cd st dung chat cdm; du
luong vueot ngudng cho phép; thiee pham
khong bao dam quy trinh vé sinh ATTP va
ngoai danh muc dwoc phép st dung hodc
khong rd nguoén goc xudt xt... thi méi bi
xt ly hinh sw. Do vay tham muu, kién nghi
dé xuédt stra d6i Diéu 317 BLHS nam 2015
can bd cum tir “biét la”. Co thé quy dinh
theo hudng chitng minh ca nhéan, t6 chic
c6 hanh vi san xuat, kinh doanh thitc pham
khong c6 déng ky hodc sai tiéu chudn da
dang ky dan dén gdy hau qua hoac co6 can
ct s€ gay hau qua lam ton hai stc khoé,
tinh mang cho ngwoi st dung la pham toi.
Pong thoi can tang mtc hinh phat d6i véi
toi vi pham quy dinh vé ATTP dé dam bao
tinh ran de, gido duc, cd thé tang t6i da
mtutc hinh phat cho nhém t6i nay la chung
than hodc t& hinh.

Huai la, cac co quan Bo Tu phap, Toa an,
Vién Kiém sat, B Y t€ can nhanh chéng ban
hanh van ban huéng dan Diéu 317 BLHS
nam 2015 d€ phuc vu cong tac diéu tra,
truy t3, xét xtt theo tinh than c6 huéng dan
cu thé xac dinh dau hiéu 16i ctia cht thé.
Doéng thoi, ¢4 van ban hudng dan cu thé
vé thu thap, danh gia, st dung ching ct
chitng minh tdi pham. Bacbiét 1a trong thu
thap, bao quan, st dung vat ching (thuc
pham khong dam bao ATTP) phai kip thoi,
nhanh chong phuc vu cho qua trinh lam r6
cac hanh vi pham t6i, chttng minh nguwoi
thuee hién hanh vi pham t6i.

Ba la, nang cao nang luc thuee thi nhiém
vu cta lyce lwong Canh sat méi truong, dau
tw kinh phi, co sd vat chat, trang thiét bi,
ky thuat phuc vy phong ngtra toi pham, vi
pham phap luat vé ATTP noéi chung, tir d6
thuc hién tot cong tac phdi hop voi cac co
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quan c6 tham quyeén trong phat hién, ddu
tranh, xtt ly t6i vi pham quy dinh vé ATTP.

Bon la, cht trong tuyén truyén, gido
duc, nang cao nhan thttc cho qu‘én ching
nhan dan vé ATTP. Tuyén truyén, phd bién
gido duc nang cao nhan thirc phap luat va
nang cao trach nhiém ctia moi cong dan
trong phong ngtra 1a nhém giai phép rat
quan trong, gdc ré d€ han ché, day lui hanh
vi t0i pham, vi pham phdap luat trong Iinh
vuc nay. Boi vi nguyén nhan cta tinh trang
t0i pham vé ATTP mét phan la do y thirc
chap hanh phap luat cia mot s6 ca nhan,
to chirc con thap, dac biét la mot sd doanh
nghiép, co so san xuéat, kinh doanh thuc
phdm con chay theo 1oi nhuén, dung nhiéu
tht doan dé€ san xuat, kinh doanh thuc
pham khong dam bao chat luong trong khi
y thirc, kién thiic cia nguoi tiéu dung con
han ché. Thyc t€ nhitng ndm qua cong tac
tuyén truyeén, gido duc phdap luat, y thic
chdp hanh phap luat, y thirc tham gia dau
tranh phong, chong t6i pham, vi pham
phép luat vé ATTP con chwa thuong xuyén,
lién tuc, nang vé hinh thirc, chatluong chua
hiéu qua, chua tao dwgc chuyén bién trong
nhan thttc ctia ngroi tiéu dung, ca nhan,
t0 chirc san xuét, kinh doanh thuyc pham.
Do vay, trong thoi gian tdi, cong tac tuyén
truyén, pho bién kién thic phap luat vé
ATTP can tang cuong, tao su chuyén bién
sau sac trong nhan thitc ctia nguoi dan. Tir
dé nguoi dan cha dong tham gia dau tranh
phong, chdng toi pham vi pham phép luat
vé ATTP, tdng cuong chat lwong ngudn tin
veé toi pham trong linh vuc nay./.
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