PHAP LUAT VIET NAM VE BAO VE
NGUGI THU BA NGAY TINH KHI HGP DONG CHUYEN NHUGNG
QUYEN SU DUNG DAT VA NHA G V0 HIEU

TRAN THIHA*

Khi dé cdp tdi van dé gidi quyét hdu qua phdp 1y trong truong hop hop dong chuyén
nhwong quyén s dung dit va nha 6 v6 hi¢u, bén canh viéc ddm bdo quyén, lgi ich ciia chii
s6 hitu thi vin dé bdo vé quyén, loi ich ciia nguoi thit ba ngay tinh ciing cin dugc xem xét.
Bai viét nghién ciiu khdi qudt vé bao vé nguoi thit ba ngay tinh, dong thoi danh gid quy
dinh phdp ludt hi¢n hanh vé bao vé nguoi thit ba ngay tinh khi hop déng chuyén nhuong
quyén st dung ddt va nha & v6 hiéu. Trén co so d6, bai viét dua ra mot s6 dé xuit, kién
nghi hodn thié¢n phdp ludt Viét Nam vé bdo vé nguoi thit ba ngay tinh khi hop dong chuyén
nhuong quyén st dung dit va nha ¢ vé hiéu.

Tir khod: Bdo vé, chil s6 hitu, nguoi thit ba ngay tinh, hop dong chuyén nhuong quyén sic
dung ddt vd nha 6 vé hiéu.
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When it comes to dealing with legal consequences of the invalid contractions of
transferring land use rights and housing, besides ensuring the rights and interests of
the owner, the protection rights and interests of a bona fide third party should also
be considered. The article provides an overview of the protection of a bona fide third
party and evaluates the current legal provisions on protection of a bona fide third
party in invalid contractions of transferring land use rights and housing. Thereby, the
article gives some proposals and recommendations to improve the Vietnamese law on
protection of a bona fide third party in invalid contractions of transferring land use

rights and housing.
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1. Khéi quat chung vé bao vé nguoi
thit ba ngay tinh khi hgp dong chuyén
nhuong quyén st dung dit va nha ¢ vo
hiéu

Hop dong chuyén nhuong quyén st
dung dat va nha ¢ cing la mot loai giao
dich dan sy noéi chung va cé ddi twong la
quyeén st dung dat va nha 6, c6 muc dich
chuyén giao quyén so httu tai san. Do
d6, dé dang xac nhan hop déng chuyén
nhuong quyén st dung dat va nha ¢ vo
hiéu 1a do vi pham mot trong cac diéu
kién c6 hiéu luc cua giao dich theo quy
dinh cta luat. Hop dong chuyén nhuong
quyén st dung dat va nha ¢ vd hiéu
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khong phat sinh hiéu lyc d6i véi cac bén,
khong phu thudc vao viéc cac bén da,
dang hay chua thyec hién giao dich. Hop
dong chuyén nhuong quyén str dung dat
va nha ¢ v0 hiéu khong lam phat sinh hau
qua ma cac bén mong mudn'.

Thuat ngt ngroi tht ba trong mot
giao dich dan su ndi chung va nguoi thit
ba trong hop dong chuyén nhuong quyén

* Thac si, Giang vién Khoa Phdp ludt Din sy, Truong
Dai hoc Ludt Ha Noi

! Nguyén Thi T Tam, Giao dich din sy w0 hiéu do
khong tudn thii quy dinh vé hinh thirc theo quy dinh cia
B9 ludt Dian sy nam 2015, Luan van thac sy luat hoc,
Treong Dai hoc Luat Ha Noi, 2017, tr.11
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str dung dét va nha ¢ noi riéng dwoc hiéu
dudi nhiéu goc do khac nhau:

Theo T dién giai thich thuat ngt luat
hoc thi: “Nguwoi thir ba ngay tinh khi tham gia
giao dich din sy 0 hi¢u la nguoi dwoc chuyén
giao tai san thong qua giao dich ma ho khong
biét, khong budc phdi biét tai san dé do nguoi
chuyén giao cho ho thu dwoc tir mgt giao dich
din sw © hi¢u”?. Nhu vay, hiéu mot cach
chung nhat, nguoi tht ba ngay tinh la
nguoi dang chiém httu tai san ngay tinh,
nghia la ngudi d6 c6 can ct dé tin rang
minh c6 quyén ddi véi tai san dang chiém
hitu. Ho hoan toan trung thuc, ngay thang
khi tham gia vao giao dich do°.

Khai niém nguoi thit ba ngay tinh
trong giao dich dan sy con dwgc mét sd
nha nghién cttu nhan dinh la: Trong quan
hé dan sw, ngoai cac chu thé hodc nguoi
dai dién theo phap luat, ngroi duoc uy
quyén tham gia giao dich, mot s6 truong
hop nguoi khac c¢é quyén loi va nghia vu
lién quan. D6 la nguoi thit ba trong quan
hé dan su*.

Nhu vay, khi mot nguwoi xac lap
giao dich dan sy ndi chung va hop dong
chuyén nhuwong quyén st dung dat va
nha ¢ ndi riéng xac lap giao dich trén co
sO tw nguyén, binh drfmg va tuan thu day
du cac quy dinh ctaa phap luat, ho khong
thé biét doi twong cua hgp dong do bén

2 Truong Pai hoc Luat Ha Néi, Tir dién giai thich
thuat ngt Ludt hoc: Luat Dan sy, Luat Hon nhan va
gia dinh; Luat TG tung dan sw, NXB. Cong an nhan
dan, Ha N6i, 1999, tr. 95.

3 ThS. Nguyén Thi Hong Thuy, Bdo v¢ nguoi thir ba ngay
tinh theo B ludt Déin sy 2015 va thuc tién dp dung, Tap chi
dién t& Luat su Viét Nam, s6 thang 3/2021, link : https://
Isvn.vn/bao-ve-nguoi-thu-ba-ngay-tinh-theo-bo-luat-
dan-su-2015-va-thuc-tien-ap-dung1616873609.html

* Nguyén Manh Hung, Thuat ngit phép ly, NXB.
Chinh tri qudc gia — Su that, Ha Noi, 2011, tr. 313.
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chuyén nhuong c6 dwgc tir mét giao dich
vO hiéu trudc d6 thi nguoi nay dwoc coi
la nguoi tht ba ngay tinh khi hop dong
chuyén nhwong quyén st dung dat va
nha ¢ (1a d6i twong hop dong ho giao két)
bi tuyén bd vo6 hiéu®.

Ttr nhan dinh trén c6 thé thay, nguoi
tht ba ngay tinh dwoc nhan dién qua cac
d4u hiéu sau:

Mot 1a, nguoi thit ba khong phai cha
thé tryce tiép tham gia giao dich dan sw ¢
doi tuong la quyén st dung dat va nha ¢
bi tuyén b vo hiéu. Nguoi thit ba 1a nguoi
nhan chuyén nhuong tir chu thé tham gia
giao dich do.

Hai la, quyén st dung dat va nha &
dwoc chuyén giao cho ngwoi tht ba 1a doi
teong ctia mot hop dong chuyén nhuong
quyeén str dung dat va nha & vo hiéu.

Ba la, vé y chi cua nguoi th ba ngay
tinh: Tai thoi diém nhan chuyén nhuong
quyeén st dung dat va nha ¢ nguoi thit ba
roi vao boi canh khong thé biét duoc tai san
ma ho nhan chuyén nhuong la d6i tuong
cua giao dich vd hiéu, nguoi chuyén giao
cho ho tai san la nguoi khong c6 quyén
xac lap giao dich. Néu ho biét thi ho khong
phai la ngwoi thi ba ngay tinh.

Bon la, ngweoi thir ba khi tham gia giao
dich v6i nguoi khong c6 quyén chuyén
nhuwong quyén st dung dat va nha o la
ngwoi c¢d nang lec phap luat dan su va
nang liec hanh vi dan su pht hop véi quy
dinh phap luat. Hop dong duoc giao két

5 Nguyén Thi Minh Phuong, Bdo vé quyén loi ngueoi thie
ba ngay tinh khi hgp dong mua bin nha 6 bi  hiéu theo B§
ludt Dan sy Vigt Nam, Tap chi Nghé Luat, Hoc vién Tu
phap, s6 04/2016, tr. 74—84, Link: http://hocvientuphap.
edu.vn/tapchingheluat/Lists/CacSoDaXuatBan/
Attachments/170/TapchiNgheluat7%20s04%202016.pdf,
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gitta nguoi thit ba ngay tinh va mot bén
chu thé cua hop dong vo hiéu trude déd
phai tuan thu day du quy dinh ctia phap
luat.

Nim la, nguoi th ba ngay tinh da
thuwee hién giao dich, dat dwoc muc dich
va nhan chuyén giao quyén, loi ich hop
phép lién quan dén tai san, chu thé ctaa
giao dich vo hiéu trede dé da chuyén giao
tai san cho nguoi tht ba ngay tinh chiém

htru.

Sdu la, quyén st dung dat va nha &
duoc chuyén giao cho nguoi thtt ba ngay
tinh phai la quyén st dung dat va nha ¢
hop phap, khong phai loai luat chuyén
nganh cdm chuyén giao.

Nhuw vay, nguwoi thit ba ngay tinh khi
hop dong chuyén nhwong quyén siv dung dat
va nha ¢ W hiéu la nguwoi tiép nhan quyén st
dung dat va nha ¢ - doi twong cua giao dich
truedc do wo hiéu nhwng tai thoi diém tiép nhin
quyén s dung dit va nha 6 nguoi thir ba co
cin cik cho rang minh cé di diéu kién dé'nhin
chuyén nhieong quyén s dung dit va nha ¢
va dwgc phdp lugdt bao vé.

2. Quy dinh cua phap luat Viét Nam
hién hanh va thuyc t€ thyc thi phap luat
vé bao vé nguoi tht ba ngay tinh khi hgp
dong chuyén nhugng quyén str dung dat
va nha ¢ vo hiéu

Bao vé nguoi thit ba ngay tinh la viéc
giai quyét duoc xung dot loi ich gitra
nguroi thit ba ngay tinh va cha so httu tai
san. C6 nhitng giao dich vo hiéu do chu
sO hitu tai san cd y thuc hién nhung cling
c6 nhitng treong hop cha so hiru tai san
khong c6 16i khién giao dich v6 hiéu. D&
giai quyét duoc van dé nay, B luat Dan
sy (BLDS) nam 2015 da cung cd nhing
quy dinh vé diéu kién c6 hiéu luc cta giao
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dich, van dé cung cdp thong tin trung
thue trude khi xac lap hop dong va quy
dinh bao vé nguoi tht ba ngay tinh khi
giao dich noi chung va hop dong chuyén
nhuong quyén st dung dat va nha & noi
riéng vO hiéu, dac biét tai cac diéu luat
133, 168 va 236.

BLDS nam 2015 quy dinh can ctt xac
dinh chiém hitu ngay tinh cu thé tai Diéu
180: “Chiém hitu ngay tinh la viéc chiém hitu
ma nguoi chiéim hitu c6 cin cie dé tin rang
minh c6 quyén doi véi tai san dang chiém
hitu
dinh: “Trwong hop giao dich din sy ©0 hiéu

4

. Khoan 2 biéu 132 B0 luat nay quy

nhuwng tai san da dwegc ding ky tai co quan
nha nwéc cé tham quyén, sau dé dwgc chuyén
giao bang mot giao dich dan sy khdc cho nguoi
thir ba ngay tinh va nguwoi nay cin cit vao viéc
ding ky doé ma xdc ldp, thuwc hién giao dich thi
giao dich dé khong bi w0 hi¢u”. Tuy nhién,
cting c6 nhitng truong hop tai san phai
dang ky ma chwa dugc dang ky tai co
quan nha nudc c6 thdm quyén thi: “giao
dich dan sw v6i nguwoi thir ba bi ©0 hiéu, trir
truwong hop nguwoi thir ba ngay tinh nhan dwoc
tai san nay thong qua bian didu gid tai t6’ chirc
co tham quyén hodc giao dich voi nguwoi ma
theo ban dn, quyét dinh cua co quan nha nieéc
o tham quyén la chii s6 hitu tai sin nhung
sau do chii thé' nay khong phdi la chit sé hitu
tai san do ban dn, quyét dinh bi huy, sira.”
biéu 168 BLDS nam 2015 quy dinh
cht s¢ hiru sé khong doi lai dwoc tai
san la bat dong san tir nguwoi chiém htru
ngay tinh néu ho thudc quy dinh khoan 2
biéu 133. Truong hop chu so hitu khong
c6 quyén doi lai tai san tr nguoi tht ba
ngay tinh nhung c6 quyén khoi kién yéu
cau chu thé ¢ 16i dan dén viéc giao dich
dwoc xac lap voi nguoi thit ba phai hoan

S0 Chuyén dé 01 - 2022



TRAN THIHA

tra nhitng chi phi hop ly va boi thwong
thiét hai.

Nhu vay, két hop quy dinh trén thi
chu so hittu khong c6 quyén doi lai bat
ddng san no6i chung va quyén st dung dat
va nha 0 ndi riéng tir nguoi thit ba chiém
hiru ngay tinh khi:

Mot 1a, tai san la quyén st dung dat
vanha ¢ lién quan dén hai loai giao dich:

(i) Giao dich tht nhat vo hiéu. Nguyén
nhan vo hiéu do vi pham mot trong cac
diéu kién co6 hiéu luc cua giao dich dan
st nhu ndi dung, muc dich vi pham diéu
cam hay cac bén chu thé khong thoa man
nang Iyc tham gia giao dich...

(ii) Giao dich thtt hai dugc xac lap
nham muc dich chuyén giao quyén so
httu d6i voi tai san. Trong giao dich th
hai nay, nguoi chuyén giao quyén so hitu
tai san chinh la cha thé nhan chuyén giao
tai san trong giao dich tht nhat va nguoi
nhan chuyén giao trong giao dich thit hai
nay chinh la nguoi thit ba ngay tinh.

Hai Ia, nguwoi tht ba ngay tinh do tin
tedng vao viéc dang ky tai san (ddng ky
quyén st dung dat va nha ¢) ma xac lap
thuec hién giao dich thi giao dich véi nguoi
thit ba khong vo hiéu®.

Ba la, treong hop ngwoi thit ba nhan
tai san noi chung va quyén st dung dat va
nha ¢ ndi riéng khi tai san nay chua dwoc
dang ky thi chi dugc bao vé khi thu¢c mot
trong cac treong hop sau:

Trueong hop 1: Nguoi thit ba cé dwoc
quyén st dung dat va nha ¢ thong qua
ban ddu gia.

¢ PGS.TS. Nguyén Van Cty, Tran Thi Hué, Binh ludn
khoa hoc BG ludt Din sw nim 2015 ciia nwée Cong hoa xi
hgi chit nghia Viét Nam, NXB. Cong an nhan dan, 2017,
tr. 263, 315, 316.
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Ban dau gia 1a hoat dong dwoc tién
hanh cong khai, nguoi mua tai san dau
gia cling hoan toan ngay thang khi tham
gia giao dich, do d6 quyén loi cua ho phai
dugc phap luat bao vé. biéu 7 Luat Ban
dau gid tai san nam 2016 quy dinh vé bao
vé quyeén, loi ich hgp phap ctua nguoi co
tai san dau gid, nguroi tham gia ddu gia,
nguoi trang ddu gid, nguoi mua duoc
tai san dau gia ngay tinh. Cu thé, khoan
2 Diéu luat nay quy dinh: “Truong hop cé
nguoi thir ba tranh chip vé quyén so hivu doi
00i tai sdn ddu gid thi quyén sé hivu van thugc
vé nguoi mua dwoc tai san ddu gid ngay tinh.”

Truong hop 2: Nguoi thit ba ¢é duoc
bat dong san ndi chung va quyén st dung
dat va nha ¢ néi riéng thong qua viéc giao
dich véi nguroi ma theo ban an, quyét dinh
ctua co quan nha nuwdc c6 tham quyén la
chu so hitu tai san nhung sau do6 chua thé
nay khong phai la cha so hitu tai san do
ban an, quyét dinh bi huy, bi stra.

Nhu vay, so véi BLDS nam 2005, quy
dinh vé nguoi tht ba ngay tinh trong
BLDS nam 2015 ¢ mot s6 diém moi:

Mot la, BLDS nam 2015 quy dinh rong
hon vé d6i tugng giao dich, thay thé cum
tir “ddng san khong phai dang ky” bang
cum ttr “tai san khong phai dang ky”.

Hai la, BLDS nam 2015 b6 sung thém
quy dinh bao vé nguoi tht ba ngay tinh
trong treong hop giao dich dan su truedc
do vo hiéu nhung tai san da dwoc dang ky
tai co quan nha nudc c6 tham quyén, sau
dé duwoc chuyén giao b?mg mot giao dich
dan sy khac cho nguwoi tht ba ngay tinh
va nguoi nay can ctt vao viéc dang ky do
ma xac lap, thuec hién giao dich thi giao
dich d6 khong bi vo hiéu. Day la quy dinh
hoan toan mdi so véi BLDS ndam 2005. Tt
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nhtng phan tich trén, cé thé thay quy dinh
cua BLDS nam 2015 vé bao vé nguoi thir
ba ngay tinh da c6 su diéu chinh tuong
doi phu hop.

Tuy nhién, bén canh nhitng ndi dung
da dat dugc, BLDS ndm 2015 cling cé
nhitng bat cap vé bao vé nguoi thit ba
ngay tinh khi giao dich dan su v hiéu. Cu
thé:

Mot la, van dé dinh danh nguoi thi ba
ngay tinh can duoc bao vé: Trong pham
vi bai viét chi dé cap dén chu thé nguoi
tht ba ngay tinh khi hop dong chuyén
nhuong quyeén st dung dat va nha ¢ vo
hiéu. Tuy nhién, thuc t& c6 treong hop hop
dong chuyén nhuong quyeén st dung dat
va nha ¢ tredc dé khong vo hiéu nhung
nguoi tht ba xac 1lap hop dong véi nguoi
khong ¢é quyén chuyén nhuwong quyén
st dung dét va nha ¢ thi c6 dugc bao vé
khong?

Vi du: A chuyén nhuong quyén
st dung dat va nha ¢ cho B, hop dong
chuyén nhuong cua A va B hop phép, B
cho C thué, C lam gia gidy to hét stc tinh
vi va mua chudc van phong cong chiing
khién D tin C 1a chu thé c6 quyén d6i voi
quyeén st dung ddt va nha ¢ trén ma nhan
chuyén nhuwong. Quyén valgiich ctia D cé
dwoc bao vé theo khoan 2 Diéu 133 BLDS
nam 2015 khong? RO rang la khong vi
khoan 2 Biéu 133 giai quyét hau qua cua
giao dich dan su vo hiéu véi nguoi thi ba
trong khi d6 trong tinh hudng trén mac du
D ngay tinh nhung khong c6 quy dinh cu
thé bao vé. biéu 168 BLDS nam 2015 quy
dinh vé quyén kién doi ctia cht so htru lai
vién dan dén biéu 133 BLDS ndm 2015, v0
hinh chung cling bo sot truong hop bao
vé nguoi thit ba ngay tinh la D.
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Hai la, c6 nhat thiét hop dong vo hiéu
ban dau phai la hop dong c6é muc dich
chuyén giao quyén so hitu tai san nhu
quan niém cda nhiéu nha khoa hoc, hay
chi can hiéu giao dich v6 hiéu la giao dich
c6 muc dich xac lap quyén cho bén chu
thé (nguoi tham gia ca hai giao dich) dé
chti thé thi ba c6 cén ctt cho rang chu thé
nay cé quyén xac lap hgp dong chuyén
nhuwong quyén st dung dat va nha ¢ véi
minh. Vi du: Hop dong uy quyén, hop
dong thé chap...

3. Mot s6 kho khin trong thuc tién
vé bao vé nguoi thi ba ngay tinh khi hop
dong chuyén nhuwong quyén st dung dat
va nha ¢ vo hiéu

Thyc tién 4p dung cac quy dinh trén
van con nhiéu bat cap, viedng mac can
phai nghién cttu dé€ hoan thién. D¢ la:

Thir nhat, viéc nhan dién nguwoi thiv ba
ngay tinh khi giao dich din sy 10 hiéu

Vuéng mac lién quan dén viéc nhan
dién nguoi tht ba ngay tinh. Xét vé ban
chat, phap luat bao vé nguoi thi ba ngay
tinh 1a nham bao vé quyén va loi ich chinh
dang cho cac chu thé tham gia giao dich
trén tinh than ngay thang, trung thuc, bao
dam tinh 6n dinh trong cac giao dich dan
siw. Nhung thé nao dugc xem la nguoi thir
ba ngay tinh? Trén thuc t€, cd nhitng chu
thé'1oi dung quy dinh ctia phap luat nham
hop phap hda quyén so htru tai san tir mot
giao dich dan sy vo hiéu anh huong dén
quyeén loi ctia chu so hitu, nghia la ngay
sau khi chi€m htru tai san ttr mot giao dich
v0 hiéu, nguoi nay tién hanh dang ky tai
san va sau do giao dich véi ngwoi thit ba.
Can ct vao khoan 2 Biéu 133 BLDS nam
2015, giao dich voi nguoi thit ba dugc
chap nhan. Tuy nhién, trong nhiéu treong
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hop giao dich véi nguoi thit ba cling chi la
gia tao. Vi vay, néu khong xac dinh duoc
ban chdt ctia giao dich thi quy dinh tai
khoan 2 Diéu 133 BLDS nam 2015 da tao
diéu kién cho cac chu thé truc loi.

Thir hai, viéc xdc ldp quyén so hitu ciia
nguoi thir ba ngay tinh doi voi quyén s dung
dat va nha ¢ qua ban ddu gid tai san

Vé viéc xac lap quyén sd htru d6i véi
tai san mua dwoc tir phién ban dau gia,
trén thuc t€, cd nhiéu tranh chap lién quan
dén tai san ban dau gia. Mdc du khoan 2
biéu 133 BLDS nam 2015 c6 quy dinh d6i
véi tai san chwa dang ky quyén sé hitu
nhung néu nguoi thit ba ngay tinh nhan
duoc tai san nay thong qua ban dau gia
thi giao dich v6i ngroi thit ba cé hiéu luc.
Tuy nhién, trén thuece t€, ngwoi mua duoc
tai san ban dau gia rat kho khan trong viéc
dang ky quyén sé hitu tai san do chua so
htru tai san dau gia khoi kién vé sai pham
trong thu tuc ban dau gid. Vé phia cac
toa an lai c6 quan diém giai quyét khong
gidng nhau. C6 toa an thi cho rang phai
xem xét viéc ban dau gia c6 dung thu tuc
hay khong méi giai quyét bao vé nguoi
thtr ba ngay tinh, c6 toa an lai cho rang du
ban dau gia khong dung thu tuc thi van
bao vé nguoi thit ba ngay tinh.

Theo quan diém cua tac gia, du viéc
ban dau gia c6 dung thu tuc hay khong
dung tht tuc thi van phai bao vé quyén
loi ctia nguwoi mua duoc tai san dau gia.
Boi 1€, viéc ban dau gia la hoat dong duoc
tién hanh cong khai, nguoi mua tai san
ddu gid cling hoan toan ngay thang khi
tham gia giao dich, do d6 quyén lgi cta
ho phai dwgc phap luat bao vé. Viéc to
chitc ban dau gia khong dung thu tuc, anh
huong dén quyén va loi ich hop phép cua
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cht s hitu thi cht s6 hitu c6 quyén khoi
kién t0 chttc ban dau gia theo quy dinh
cua phap luat. Biéu nay phu hop véi quy
dinh ctia Luat Bau gid tai san nam 2016 va
quy dinh ctia khoan 2, 3 Biéu 133 BLDS
nam 2015. Theo d6, nguwoi mua dwoc tai
san trung dau gia sé duoc nhan tai san
trung dau gia, duoc cap gidy chiing nhan
quyeén so hitu tai san theo quy dinh cta
phap luat.

Thir ba, bdo vé nguwoi thir ba ngay tinh
khi hop dong chuyén nhwong quyén siv dung
dit va nha ¢ la tai san chung cua v chong
dwoc dem giao dich ©0 hiéu

Lién quan dén tai san la tai san
chung ctia vo chong, theo Diéu 35 Luat
Hon nhan va gia dinh nam 2014, d6i véi
tai san la bat dong san, dong san phai
dang ky quyén so httu va nhiing tai san
dang la ngudn tao ra thu nhap chu yéu
ctia gia dinh thi viéc dinh doat tai san
chung phai c6 sy théa thuan bang vén
ban ctia vo chdong. Tuy nhién, Diéu 32
Luat Hon nhan va gia dinh nam 2014 lai
quy dinh néu vog, chong la nguoi ding
tén tai khoan ngan hang, tai khoan chitng
khodn, chiém httu dong san khong phai
dang ky quyén sé htru duoc coi la nguoi
c6 quyeén xac lap, thyc hién giao dich lién
quan dén tai san d6. Nhu vay, truong
hop nguoi diing tén mot khoan tién 16n
gui trong ngan hang (ma 1ai tir tién gt
hién dang la ngu6n thu nhap chu yéu cta
gia dinh) ty minh dung khoan tién d6 dé
xac lap hop dong chuyén nhuwong quyén
st dung ddt va nha 6 va nguoi nay duoc
xac dinh la nguoi tht ba ngay tinh thi
nguoi vg, nguoi chong khong truc tiép
tham gia giao dich c6 dugc xac dinh la
nguoi thit ba ngay tinh khong?
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PHAP LUAT VIET NAM VEBAO VE...

4. Mot s6 dé xuat, kién nghi hoan
thién phap luat Viét Nam vé bao vé
nguoi thit ba ngay tinh khi hgp dong
chuyén nhugng quyén st dung dat va
nha 6 vo hiéu

Thir nhit, BLDS nam 2015 can sém bo
sung khai niém thé€ nao la ngwoi thit ba
ngay tinh. Hoi dong Tham phan Toa an
nhan dan t3i cao can c6 hudéng dan giai
thich ro vé thuat nglr “ngay tinh”, nhiing
diéu kién, ddu hiéu dé nhan dién chinh
xacngwoi thir bangay tinh trong giao dich
dan sy. Viécnay tranh treong hop cac chu
thé loi dung quy dinh cua phap luat vé
bao vé nguoi thi ba ngay tinh nham tao
ra cac giao dich gia tao dé truc loi.

Thit hai, Hoi dong Tham phan Toa an
nhan dan t6i cao can ¢ hudng dan cu thé
vé viéc nguoi mua duoc tai san tir ban
dau gia trong truwong hop viéc ban dau
gia vi pham thu tuc dau gid, nguoi thi ba
mua dwgc tai san thong qua ban dau gia
ctia co quan thi hanh an dan sy ngay tinh
dé cé su thdng nhat cach thire giai quyeét.
Dong thoi, khoan 2 Biéu 133 BLDS nam
2015 can nhéc diéu chinh cho phut hop
v6i Diéu 7 Luat Bau gia tai san nam 2016
nhu sau:

“Trwong hop giao dich din sw w0 hiéu
nhung tai san do nguoi thit ba chiém hitu
ngay tinh da duoc dang kyj quyén so hitu tqi
co quan nha nwéc c6 thim quyén ma sau
dé tai san da hodn tat thi tuc ding kij tai
co quan nha nudc cé tham quyén di dwoc
chuyén giao bang mot giao dich dan sw khdc
cho nguwoi thir ba ngay tinh va nguwoi nay
can cir vao viéc dang ky do da xdc lap,... trir
truong hop cé cdan cit chitng minh nguoi
thit ba biét hodc phdi biét tdi san la déi
tugng cuia giao dich dd bi chiém doat bit
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hop phdp hodc ngodi y chi cua chu so
hitu”.

Thit ba, phap ludt can cé nhiing
huéng dan cu thé vé viéc dinh doat tai
san chung cua vo chdéng khi vg hodc
chong tu minh xac lap hop dong chuyén
nhuong quyén st dung dat va nha & voi
nguoi thit ba ngay tinh tir nhitng nguoén
tai san nhu tai khoan ngan hang, tai
khoan chiing khoan, vang bac c6 gia tri
16n dé tir d6 6 nhitng gidi han nhat dinh
cho cac bén tham gia giao dich. Biéu nay
nham bao dam quyén loi ctia vo (chong)
ciing nhu quyén lgi cta cac thanh vién
khéc trong gia dinh’.

Thir tw, d€ nang cao hiéu luc, hiéu qua
thi hanh an dan sy, bao vé tot nhat quyén
loi ctia nguoi dwgc thi hanh an, dong thoi
dam bao quyén loi cho chu thé tht ba
trong giao dich véi nguroi phai thi hanh
an, can chu y cac van dé sau:

Chéap hanh vién, co quan thi hanh an
dan sy khi ké bién tai san ma ngwoi phai
thi hanh 4n da chuyén nhuong can ap
dung dung quy dinh ctia phap luat dan
su vé bao vé quyeén loi nguoi tht ba ngay
tinh va phap luat thi hanh an dan su. Cu
thé, chi ké bién tai san trong truong hop
xac dinh nguoi phai thi hanh an chuyén
nhuwong quyén so hitu, quyén st dung tai
san ctia minh nham muc dich tdu tan tai
san, tron tranh nghia vu thi hanh én. Biéu
nay co6 thé dwa vao: (i) Thoi diém nguoi
phai thi hanh an thyc hién giao dich dé
chuyén giao quyén so hitu, quyén stt dung
- thoi diém ban an, quyét dinh co6 hiéu luc

7 ThS. Nguyén Thi Hong Thuy, Bdo v¢ nguoi thir ba ngay
tinh theo BY ludt Dén sy 2015 va thyc tién dp dung, Tap chi
dién ti Ludt su Viét Nam, s6 thang 3/2021, link : https://
Isvn.vn/bao-ve-nguoi-thu-ba-ngay-tinh-theo-bo-luat-
dan-su-2015-va-thuc-tien-ap-dung1616873609.html.
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phap luat; (ii) Muc dich st dung s6 tién tie
giao dich - khong str dung khoan tién thu
dwoc dé thi hanh an; (iii) Nguoi phai thi
hanh an khong con tai san khac hoac tai
san khac khong du dé dam bao nghia vu
thi hanh an.

Thir ndm, nguwoi nhan chuyén nhuong
quyén so httu, quyén st dung tai san can
tim hiéu ky tinh trang phdp ly caa tai
san cling nhu nhan than cta nguoi tham
gia giao dich vdi minh. Hién nay, theo
quy dinh ctia phap luat vé cong ching,
phong cong chiing 6 cac dia phuwong phai
lap co s& di liéu vé cong ching, vi vay,
nguoi nhan chuyén nhuong cé thé tim
hiéu thong tin vé tai san chuyén nhuwong
& cac dia chi nay; sau khi giao két hop
dong, can sém hoan tat cac thu tuc phap
ly d€ tro thanh cha so hitu, st dung cua
tai san.

Thit sdu, Nha nwdc can sém xay dung
va ban hanh Luat Déang ky tai san nham
tao diéu kién thuadn loi cho nguoi dan
trong viéc tim hiéu tinh trang phép ly cta
tai san giao dich ndi chung va quyén s
dung dat va nha o néi riéng. Dong thoi,
can tich hop cac thong tin ca nhan, trong
dé co6 thong tin vé quyén st dung dat va
nha ¢ vao giao dién can cudc cong dan
gan chip. Diéu nay mot mat rat gon cac
gidy to nguoi dan can mang theo khi thuc
hién giao dich, mat khac tao ngudn chia
sé dir liéu va tiép can di liéu ca nhan,
bao gom dit liéu vé quyén st dung dat va
nha & ma chu thé nay da so httu va thuc
hién chuyén nhuwong hodc nhan chuyén
nhuong. Thuc hién duoc diéu nay viéc
dam bao tinh ngay tinh ctia cdc bén chu
thé la kha thi./.
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