MOT SO KHO KHAN, VUONG MAC TRONG QUY DINH
CUA PHAP LUAT VIET NAM VE HOAT DONG BAN DAU GIA TAI SAN

TRAN TRONG DAI*

Hoat djng ddu gid tdi san néi chung va ddu gid hang hod néi riéng khéng con xa la
trong nhiéu nim tré lai ddy. Viéc xdy dung hé thong quy pham phdp ludt diéu chinh vé
hoat dong ddu gid déng vai tro quan trong trong viéc té chitc quan lyj cdc chi thé tham gia
vdo hoat dong ddu gid; tao ra hanh lang phdp 1y chdt ché diéu chinh trinh ty thil tuc ciia
hoat dong ddu gid; gidm rii ro vd tao ra cin cif phdp 1y dé’bdo vé quyén lgi, lgi ich chinh
ddng ctia cdc chi thé tham gia vao hoat dong nay. Tuy nhién, cdc quy pham phdp ludt van
con ton tai mt s6 nhitng bat cdp, tiém dn nhitng nguy co iy ra cic mau thudn, tranh chip
khong dang co.
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Recently, it has been familiar in property auctions generally and commodity auctions
particularly. The development of a legal system governing auction plays an important
role in the organization and management of subjects participating in auction activities;
creating a strict legal corridor regulating the order and procedures of auction activities;
reduce risks and create a legal basis to protect the main interests of the subjects
participating in this activity. However, the legal regulations still remains a number of

shortcomings which causes unnecessary conflicts and disputes.
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uat Pdu gia tai san nam 2016

ra doi véi cac muc tiéu cha yéu

la tao co ché phap ly chung, ap
dung thong nhat trinh tu tha ban dau
gia cho cac loai tai san bat budc phai ban
dau gia va tai san cua to chttc, ca nhan
te nguyén lya chon ban ddu gia; nang
cao chat lwgng ddi ngli dau gia vién,
chat lwong hoat dong ban dau gia tai
san; phat trién cac td chiic ban ddu gia
tai san theo hudng chuyén nghiép, gép
phan khuyén khich td chitc, ca nhan sw
dung dich vu ban ddu gia tai san dé€ ban
tai sdn ctia minh; tao co so phap ly vitng
chac, 6n dinh dé thuc ddy dich vu ban
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dau gia tai san phat trién trong nén kinh
t&€ thi truong dinh huwdéng xa hoéi chu
nghia; taing cuong co ché bao vé quyén
valoiich hgp phap ctia cac chu thé tham
gia dau gi4; nang cao chat lugng, hiéu
qua cong tac quan ly nha nuwdc vé ban
dau gia tai san'.

Sau hon 05 nam di vao thuwc hién,
mac du da dat dwoc phan 16n cac muc
tieu ddt ra, dac biét la tao hanh lang
phép 1y viing chic va &n dinh cho hoat

* Thac si, B0 mén Ludt Thwong mai, Truwong Dai hoc
Lugt Ha Noi
! Ban thuyét minh chi tiét Luat Dau gia tai san cta
Bo Tw phap.
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dong ddu gid tai san, nhung trong thyc
tién Luat Dau gid tai san ciing da boc 16
nhiéu vudng méc, han ché.

Th nhat, vedng mac trong viéc
lwa chon t6 chitc dau gia

Khoan 4 Diéu 56 Luat Dau gia tai
san nam 2016 quy dinh vé lga chon to
chttc ddu gia. Theo d6, nguoi cd tai san
phai thuc hién viéc lya chon t6 chire dau
gia theo cac tiéu chi nhu sau: Co so vat
chat, trang thiét bi can thié€t bao dam cho
viéc dau gia d6i voi loai tai san dau gia;
Phuong an ddu gia kha thi, hiéu qua;
Nang luc, kinh nghiém va uy tin cta to
chttc dau gia tai san; Thu lao dich vu
dau gia, chi phi dau gia tai san phu hop;
Cé tén trong danh sach céc t6 chitc dau
gia tai san do B Tu phap cong bo; Cac
tiéu chi khac phtt hgp vdi tai san dau gia
do nguoi ¢ tai san ddu gia quyét dinh.

Nhiéu y kién cho rang, ngoai cac
tiéu chi c6 thé xac dinh dwoc bfmg dinh
lwong, thi “tiéu chi khac phtu hop voi tai
san ddu gia do nguoi ¢6 tai san dau gia
quyét dinh” 1a chua rd rang. Vi du can
quy dinh r6 to chitc dau gia tai san cd
bao nhiéu ndm kinh nghiém hoat dong
trong linh viec ddu gia tai san; s6 luong
hop dong ban dau gia loai tai san twong
tu da ting thuc hién; gid ban chénh léch
cao nhdt so vdi gia khoi diém; s6 lwong
dau gia vién c6 kinh nghiém... Tuy
nhién, trong thuc tién thi nguoi cé tai
san hau nhu chi quan tam dén duy nhat
murc thu lao ma té chire ddu gia dua ra
la bao nhiéu...2

2 TS. Lé Thi Huong Giang, Mt s vieéng mic vé trinh
tue, thit tuc ddu gid tai san va kién nghi hoan thién phdp
ludt, Tap chi Dan cha va Phap luat.
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Tuy nhién, y kién chi quan tam dén
murc thu lao ma td chtee ddu gia dua ra
la bao nhiéu la chwa phu hop, vi cac tiéu
chi khac theo Luat Pau gia tai san dua
ra thi phai can phu hop véi tai san dau
gia, vé mat linh vuc dau gia, chat lugong,
sO luong dau gia... Ngoai ra, hién nay
Bo Tu phap da ban hanh Thoéng tu s6
22/2022/TT-BTP ngay 08/02/2022 Huéng
dan lyra chon t6 chire dau gia tai san quy
dinh tai khoan 4 Diéu 56 Luat Dau gia
tai san, theo do, cac ndi dung vé tiéu chi
cing da dwoc bd sung dé phu hop véi
thuc tién. Tuy nhién, van dé viedng mac
vé ca thuec tién va ly luan d6 1a cong khai
yéu t0 chi phdi quyét dinh lwa chon cta
nguoi co tai san ddu gia quyét dinh, viéc
phu hop véi tai san ddu gia cling can
dwa trén cac yéu t6 nao.

Bén canh d6, Luat Dau gia tai san
ciing khong quy dinh thoi gian thong
bao lwa chon t6 chirc dau gia tai san nén
thuee té gay bat 1oi 16n d6i véi cac to chire
dau gia ti€p nhan thong tin cham do cac
diéu kién khac nhau. Day chinh la ké ho
cho viéc canh tranh khong lanh manh ¢6
thé xay ra trong hoat dong dau gia tai
san ¢ nhiéu dia phuong.

Th& hai, b4t cip trong cic hinh
thiec diu gia

Luat ddu gia tai san vé viéc xac dinh
nguroi trung dau gia gitta hinh thirc dau
gia bang 10i noéi va hinh thtc ddu gid
bang bo phiéu tai cudc ddu gia cé su
khac biét dang ké. Véi hinh thac dau
gia truc tiép bang 1oi ndi tai cudc dau
gia, diém b khoan 2 Diéu 41 Luat Dau
gid tai san quy dinh : “Ngwoi tham gia
ddu gid trd gid. Gid trd phdi it nhat bing gid
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khéi diém trong trwong hop cong khai gid
khoi diém”. Di€m d khoan 2 Diéu 41 clng
quy dinh: “Ddu gid vién cong bd nguwoi dia
tra gid cao nhdt la nguoi tring ddu gid sau
khi nhic lai ba [an gid trd cao nhat da trd va
cao hon gid khéi diém ma khong cé nguwoi tra
gid cao hon”. Nhu vay, d€ xac dinh nguoi
tring ddu gia bat budc phai la nguoi tra
gia cao hon gia khoi diém. Viéc tra gia
theo phuong thitc tra gia 1én voi hinh
thitc bo phiéu tryc tiép tai cudc dau gia
dwoc thyc hién nhw sau: Dau gia vién
yéu cau nguoi tham gia ddu gia thuc
hién viéc tra gid; Nguoi tham gia ddu
gia trd gid. Gia tra phai it nhat bang gia
khoéi diém trong truong hop cong khai
gia khoi diém. Nguoi tra gia sau phai tra
gid cao hon gid ma nguoi tra gia truedc
lién ké da tra; Dau gia vién cong bd gia
da tra sau mdi lan nguoi tham gia dau
gia tra gia va dé nghi nhitng nguoi tham
gia dau gid khéc tiép tuc tra gia; Dau gia
vién cong b6 nguoi da tra gia cao nhat
la nguoi trung d&u gia sau khi nhic lai
ba lan gia cao nhat da tra va cao hon gia
khoi diém ma khoéng c6 nguoi tra gia
cao hon.

Tuy nhién, vé d&u gi bang hinh thiic
bo phiéu, khoan 1 Diéu 42 Luat Dau gia
ndm 2016 tai san lai khong quy dinh cac
khach hang tham gia hinh thac dau gia
nay phai tra gia it nhat bang gia khoi diém
ma chi quy dinh truong hop bang nhau
thi tiép tuc dau gid bang cac phuong thitc
Iea chon. Nhuw vay, treong hop cung bo
phiéu voi gia thap hon tai san thuc t€ thi
viéc dé ra gia khoi diém trong hinh thic
dau gia bang 10i néi dé ra cé y nghia gi
hién chua cé y kién giai trinh.
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Th& ba, quy dinh vé viéc xac
dinh thoi diém c6 hiéu lwc cta hop
dong mua ban tai san diu gia la bat
dong san

Theo quy dinh tai khoan 3 Diéu 46
Luat Dau gia tai san nam 2016: “Nguroi
tring diau gia dwoc coi nhw chiap nhin giao
két hop déng mua bdn tai san ddu gid ké’ tir
thoi diém ddu gid vién cong bd nguwoi triing
ddu gid, trir trwong hop nguwoi tring diu
Qid tir chdi ky bién ban dau gid quy dinh tai
khoan 3 Diéu 44 cua Ludt nay hodc tir choi
két qua tring ddu gid quy dinh tqi Diéu 51
ctia Ludt nay. K& tir thoi diém nay, quyén
va nghia vu ciia cic bén dwoc thwc hién theo
quy dinh cia phdp ludt vé din sy va quy
dinh khic ctia phdp ludt co lién quan”. B
luat Dan sy ndam 2015 quy dinh hiéu luc
ctia hop dong tai khoan 1 biéu 401 nhu
sau: “Hop dong dwoc giao két hop phdp cé
hiéu lwc tir thoi diém giao két, triv truong
hop c6 thoa thudn khdc hodc ludt lién quan
c6 quy dinh khic”. Trong khi d6 Luat
Cong chitng nam 2014 tai khoan 1 Biéu
5 lai quy dinh: “Van ban céng chirng cé
hiéu lwc ké tir ngay dwoc Cong chirng vién
ky va dong ddu ciia t6 chirc hanh nghé cong
chirng”. Theo do, trong treong hop cac
van dé phap ly lién quan dén dau gia
hodc tinh trang tai san va céc van dé
khac xudt hién trong khoang thoi gian
tir thoi diém cong bd nguoi trung dau
gia dén khi van ban cong chiing c6 hiéu
luc ké tir ngay duwoc Cong ching vién
ky va déng dau thi viéc giai quyét hau
qua phap ly ra sao thi chua cé hudng
dan cu thé.

Tht tw, quy dinh vé trinh tu tiép
nhin ho so va té chiec diu gia
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Khoan 2 biéu 38 Luat Bdu gia tai
san nam 2016 quy dinh: “T¢ chitc diu
gid tai san ban ho so tham gia diu gid, tiép
nhdn ho so tham gia dau gid trong gio hanh
chinh, lién tuc ké tir ngay niém yét viéc diu
Qid tai san cho dén truwdc ngay mo cudc diu
gid 02 ngay”. Tuy nhién, Diéu 39 lai quy
dinh: “T6 chirc ddu gid tai san chi dwoc thu
tién dat trwcc cua nguoi tham gia ddu gid
trong thoi han 03 ngay lam viéc trieoc ngay
mo cudc diu gid...”.

Nhuw vay, c6 thé thdy diéu kién dé
dwoc dau gid la phai c6 tién dat trudc,
nhung khi thu ho so tham gia dau gia
khong xac dinh dugc nguwoi ndp ho so
cO du diéu kién vé khoan tién dat trudc
dé dwoc tham gia ddu gia khong. Hé
qua cua tinh trang nay la viéc dang ky
tham gia dau gia ao, nop ho so ddu gia
a0 dan dén tdn cong ton strc cta cac bén
va c6 thé cudc ddu gia khong thanh boi
khong ai ndp tién bao lanh, hodc khach
hang cé thé gap g& nhau hay bang mot
cach nao d6 ho thoa thuan va chi con
mot s6 nguodi nop tien dan dén tidu cuc
thong dong dim gid ngay trudce khi cudc
dau gia bat dau. Néu khic phuc duoc
con tao thuan loi cho nguwoi thuwc sw
muodn tham gia ddu gia, vi khi du dang
ky ndp ho so dau gia thi khach hang cat
giam dwoc mot lan di lai va tranh viéc
gap g0, san d6n nham thong dong trong
dau gia.

Th& nim, quy dinh vé cic truong
hop phat sinh trong cudc dau gia

Trong thuc tién hién nay da va dang
xdy ra mot sO treong hop phat sinh
nhu: Ding ddu gia, hoan dau gia hoac
huy cudc dau gia. Tuy nhién, chua c6
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quy dinh cu thé quy dinh diéu kién ddi
v0i cac truong hop dung va huy. Trén
thuc té, diéu nay hoan toan phu thudc
vao y chi chut quan hoac doi khi la ly
do tu dit ra nham hoadn hojc huy dé
bao vé hang hda, khong gay that thoat
hodc do chwa thoa man y d6 cua cudc
dau gia. Mdc khac, cac hau qua phap ly
phat sinh d6i vé6i cac truong hop nay
cling chua ¢ hudng dan cu thé, gay
kho khan trong thuce t&€ ddu gia tai san
hién nay.

Th sdu, cac quy dinh vé quan ly
d4u gia vién

Thuec tién hién nay cho thay, quy
dinh cua Luat chwa ¢6 co ché quan ly va
ché tai ap dung cu thé khi chu thé ban
ddu gia tai san va dau gia vién vi pham
quy trinh, thu tuc trong hoat dong cap
thé va t6 chic dau gia. Trong khi do,
vi chuwra c6 van ban hudéng dan cu thé,
Luat con nhiéu vedéng mac, han ché...
nén trinh ty, thu tuc ban dau gia khong
thong nhat gitra cac dia phuwong trong
ca nudc. Do d6, néu khong tim hiéu cu
thé, cac dau gia vién kho tranh khoi viéc
diéu hanh phién dau gia vi pham quy
trinh, tha tuc ban dau gia tai san. Mat
khac, phap luat khong quy dinh dau gia
vién khi hanh nghé ¢ dia phwong khac
phai c6 trach nhiém, nghia vu thong
bdo cho co quan quan ly Nha nuwdc noi
doanh nghiép, t6 chitc dang ky hoat
dong hoac co quan quan ly Nha nudc
cu thé noi c¢6 tai san ban ddu gid. Diéu
nay gay kho khan cho cdc co quan chttc
ndng trong viéc theo doi, giam sat viéc
hanh nghé cta Dau gia vién./.
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