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0i pham mua béan, chiém doat mo

hodc by phéan co thé nguoi lan dau

tien dwoc quy dinh trong B luat
Hinh sy cua Nha nudc Cong hoa xa hoi
cha nghia Viét Nam ndm 2015. Ti pham
nay ciing 1la mét trong nhitng van nan an
ninh toan cau duwgc canh bao cung voi
t0i pham khing bd, t6i pham cong nghé
cao va t0i pham mua ban nguoi. Nghién
cteu luat phap ctia cac nudc c6 nhiéu kinh
nghiém va hiéu qua trong cong tac phong,
chdng toi pham mua ban, chiém doat mo
hodc bd phan co thé nguoi dé van dung
vao diéu kién hoan canh cua nwdc ta la
yéu cau can thiét. Ddc biét, hoat dong nay
c6 y nghia rat I6n trong cong tac phong,
chong t0i pham mua ban, chiém doat mo
hodc bo phéan co thé nguoi 6 Viét Nam
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hién nay.

1. Nguyén tic vd danh trong B0 luat
Dan sy nwéc Cong hoa Phap

Bo luat Dan sy Cong hoa Phap duwoc
xay dung tir cudi thé ky 17 dén nam 1804
véinhiéu tén goi khac nhau. Cho dén nay,
B0 luat nay da nhiéu lan duoc stta d6i, bd
sung dé€ phu hop véi tinh hinh méi. Cong
hoa Phap cling la qudc gia c6 hoat dong
phong ngtra tdi pham mua béan, chiém
doat mo6 hodc bo phan co thé nguoi rat
hiéu qua. Theo thong ké nam 2021 caa
Canh sat quoc gia Phap, sO vu pham toi
bi phat hién trén tong s6 ca ghép mo, tang
mot nam chi chiém 0,16%, thap hon gan
30 I4n so véi cac nude chau Au (chiém ty

* Dai 11y, Thac si, Khoa Nghiép vu co ban, Hoc vién
Canh sdt nhin din

Khoa hoc Kiémsat 109



NGUYEN TAC VODANH TRONG BOLUAT DAN SU...

1é 4,5%). D& phong ngtra, ngan chan toi
pham nay, ngay ttr nhitng quy pham phap
luat dan su da xac dinh nhitng nguyén tac
bt budc trong hoat dong hién — nhan bo
phan co thé. Trong cac dao luat vé dao dic
y sinh phai tuyét d6i ton trong cac nguyén
tac phan phdi san phdm ghép va thu tuc
dang ky vao danh sach cho ghép. Nguyén
tac vo danh (ttc 1a nguoi hién khong duoc
biét danh tinh cua nguwoi nhan va nguoc
lai) duoc dé cap rat som. Cu thé, Diéu 16-
8, Bo luat Dan su ctia niedc Cong hoa Phap
quy dinh: “Khong ai dwoc phép cong bo bat
ky thong tin nao cho phép xac dinh ngwoi cho
nguoi nhin by phin co thé nguoi hodc sin
phidm tir co thé nguoi, nguoi cho khong biét
danh tinh ciia nguwoi nhdn va nguwoc lai. Trong
trieong hop cin thiét vi muc dich chira bénh
chi cic bac si cua ngwoi cho va nguoi nhin
méi dwgc tiép can thong tin cho phép xdc dinh
danh tinh ctia ho”.

Nhu vay, Luat phap cta Phap rat
nghiém ngat trong viéc cong bd thong
tin nguoi hién, nguwoi nhan va chi trong
treong hop can thiét vi muc dich chita
bénh va cling chi c6 duy nhat bac si cta
ngwoi cho va ngwoi nhan mo, by phan
co thé nguoi moi duoc ti€p can thong
tin. Ngay ca nhitng co quan tw phap
cting khong duoc ti€p can toan bd thong
tin. Nguyén tac nay da loai bo tinh dich
danh (cho dung nguoi) cua hoat dong
hién mo, bd phan co thé nguoi. Phap 1a
mot trong nhitng nude cd nén y hoc phat
trién, ddc biét trong linh vuc ghép md, bd
phan co thé nguoi. Tuy nhién, t6i pham
mua ban bd phan co thé ngwoi rat it xay
ra do nguyén tac v danh duoc tuan tha
rat nghiém tuc trong hoat dong hién ghép
bd phén co thé nguoi nén & quoc gia nay
bdt ct ai, du la lanh dao hay nhan vién
y t€ cling sé phai d6i mdt véi hinh phat
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nghiém khic néu tiét 16 danh tinh nguoi
hién hodc nguoi nhan.

2. Danh gia vé nguyén tac vo danh va
kinh nghiém cho Viét Nam trong phong
ngtra tdi pham mua ban, chiém doat mé
hodc bo phén co thé nguoi.

2.1. Uu diém

Day la nguyén tac can thiét d& phong
ngtra tOi pham mua ban, chiém doat mo
hodc bo phan co thé ngwoi. Muc dich quy
dinh nguyén tac nay nham han ché sy tim
hiéu, két ndi, mdc ca gitta nguwoi hién va
ngwoi nhan hodc qua trung gian, moi gioi
dé truc loi.

Viéc gitt bi mat tuyét d6i duoc quy
dinh 1a nguyén tac sé lam giam ap lwec d5i
véi nguoi hién, nguoi nhan va déi nga
nhén vién y t€. Thuec t€, c6 nhiéu nguyén
nhan, dong co d€ nhing nguoi nay tim
hiéu, thu thap thong tin lién quan dén
hoat ddng hién tang va nhan mo, b phan
co thé nguoi nhu d€ truy xuat ngudn goc
mo tang dwgc nhan, d€ cdm on, tri an... va
khong loai trtr nhitng dong co, muc dich
den toi: D€ uy hiép, d€ truc loi tr hoat
dong hién - ghép. Nhitng d6i twong thuc
hién muc dich truc loi trdi phap luat sé
dung du moi tac dong dé khai thac thong
tin, cung cap thong tin trai phép ké ca tha
doan cudng birc hoac mua thong tin. Khi
nguyén tic vo danh duwoc quan triét thuec
hién nghiém ttc thi khong co 1i do, truong
hop nao can phai cung cap thong tin, trie
treong hop phuc vu muc dich chita bénh.

2.2. M6t s6 han ché”

- Viéc nghiém cdm cung cap thong tin
ctua nguoi hién va nguwoi nhan bi xem la
vi pham quyén ctia nguoi duoc hién va
duoc ghép (Pugc biét minh hién md, bd
phan co thé cho ai? Ai da hién cho minh?).
Nhiéu nguoi cho rang, ho tu nguyén hién
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taing by phan co thé thi phai duoc biét
phén co thé ctia minh c6 dwoc st dung vao
muc dich nhan dao hay khong? Nhiing
nguoi nay xem viéc dugc biét thong tin
la cach thitc giam sat minh bach khi hién
mo, tang va coi d6 la diéu kién d€ dang ky
hién mo6 tang. Truong hop nay néu khong
cung cap, chia sé thong tin c6 thé dan dén
han ché ngudn cung cap md, by phéan co
thé, dan tdi gia taing su khan hiém.

- Mot s6 truong hop trong qua trinh
t0 tung, tién hanh cac hoat dong tw phap
khéc néu triét d&€ nguyén tac vo danh c6
thé dan téi hanh vi lam cham, can tro hoat
dong diéu tra. Theo nguyén tac nay, chi cé
ddi twong duy nhat la béac si diéu tri truc
tiép ctia nguoi hién, nguoi tdng duoc biét
thong tin va chi nham muc dich duy nhat
la d€ chtta bénh. Chinh vi vay, viéc cung
cap thong tin cho Co quan diéu tra sé bi
gidi han gay ra nhitng kho6 khan cho hoat
dong t6 tung.

- Han ché& mét s6 quyén, 1¢i ich cta
nguoi hién tang. Nguoi hién tdng co
nhiéu quyén lgi theo luat dinh khi hién
tang mo, bo phan co thé nguoi. Tuy nhién,
xuat phat tir diéu kién kinh t€ cua nguoi
nhan, tir truyén thong dén on, ddp nghia
vOi nguoi da ctru gitp minh, nguoi nhan
va than nhan cua ho duoc quyén cam
on nguoi da hién tang ho phan co thé.
Truong hop tuyét ddi hda nguyén tac vd
danh sé lam mat di mét loi ich hop phap
cua nguoi hién tiang.

2.3. Kinh nghiém d6i vdi Viét Nam
trong ngdn chdn t9i pham mua bdn, chiém
doat mo hodc b phian co thé nguoi

Tinh trang nguoi mic bénh hiém
ngheo can phai ghép tang ¢ Viét Nam hién
nay rat 16n, theo wdc tinh méi chi dap ting
duoc 10% nhu cau. Theo s6 liéu cua Trung
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tam diéu phoi quoc gia vé ghép bo phan
co thé nguoi, tinh dén nam 2022 ca nudc
€6 6.000 nguoi can ghép than, 1.500 nguoi
can ghép gan va gan 10.000 nguoi c6 nhu
cau ghép giac mac [2]. Nhu cau ghép tang
16n va chinh dang nhung ngudn tang lai
rat han ché. Xudt phat tir nhitng nguyén
nhan, thuc trang trén da xuat hién nhiéu
dodi twong mua ban, chiém doat noi tang
tham chi hinh thanh dwong day moi gidi
hoat dong nay d€ truc loi gay burc xuc
trong dw luan, mat 6n dinh vé an ninh trat
tw. Tinh dén thang 6/2022, luc lugng canh
sat hinh sy ca nedc moi phat hién, diéu tra
dwoc 21 vy pham t6i, bét gitr 43 doi tuong
c6 hanh vi mua ban, chiém doat mo6 hoac
bd phan co thé nguoi [3]. Tuy sd vu, s6
ddi twong pham t0i bi bt gitt chwa nhiéu
trong co cdu tdi pham hang nam nhung
t0i pham nay dé€ lai nhitng hau qua rat
nghiém trong cho nan nhan, cho xa hdi.
Hon ntta, t0i pham nay c¢6 mutc do toi
pham an rat cao, so liéu thong ké chua
phan anh hét tinh chat, m&c do nghiém
trong cta toi pham.

O nwdc ta, ngay 29/11/2006 Qudc hoi
da thong qua Luat Hién, 1dy, ghép mo,
bd phan co thé nguoi va hién, 1dy xac co
hiéu lwc thi hanh tir ngay 01/7/2007. Luat
Hién, 1ay, ghép md hodc bd phan co thé
nguoi, hién, 1ay xac cling da quy dinh hé
thdng nguyén tic tién hanh hoat dong
hién, ghép mo, b phan co thé nguoi tai
Diéu 4 ctia Luat. Trong d6 c6 nguyén tac
“oiir bi mdt vé cdc thong tin co lien quan dén
nguoi hién, nguoi dwegc ghép, triv truong hop
cdc bén c6 thoa thudn khdc hodc phdp ludt cé
quy dinh khdc” (khoan 4 Diéu 4 Luat Hién,
ldy, ghép mo hodc bd phéan co thé nguoi,
hién, 1ay xac) [4].

Vé co ban, nguyén tic gitt bi mat
da duogc dé cap trong phap luat chuyén
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nganh. Tuy nhién, mirc d tuyét d6i chua
duwoc dam bao do dé cap dén nhirng van
dé khéc gom: “théa thudn khic”, “quy dinh
khic”. Gitt bi mat khong tuyét doi dan dén
hanh vi d6i twong mua, ban mo, by phan
co thé nguoi cong khai tim kiém nguoi
mua, nguoi ban d€ ghép cap lam gia, mac
ca. Cac doi twong pham tdi con st dung
mang Internet 1ap cac hdi nhom cong khai
mua ban md hodc b phan co thé nguoi,
tham chi nudi gitr rat nhiéu nan nhan,
xét nghiém chi s6 y hoc cua ho roi dwa
l1én mang tim nguoi twong thich dé€ ghép
cap sau dé lam thu tuc hién tang dé thuc
hién hanh vi pham t6i. Can phai khéng
dinh, viéc khong gitr bi mat tuyét doi gitra
nguoi hién va nguoi nhan mo, bo phan
co thé nguroi khong phai la nguyén nhan
cua t0i pham nay, nhung la mot diéu kién
rat can thiét, chat xtc tac bat budc cho toi
pham nay loi dung hoat dong.

Trong treong hop cac bén cé thoa
thuan khac cé thé hiéu cac bén bao gom:
Bén hién, bén nhan, bén thuwc hién cac
thu tuc va ky thuat hién, 18y, ghép md, bd
phan co thé nguoi. Theo d6, nguoi hién cd
quyén duoc biét, dwgc chi dinh nguoi sé
nhan mo, bd phan co thé ctia minh néu ho
c6 théa thuan véi co quan dang ky hién
tang. Xét vé ban chat, hoat dong hién mo,
bd phan co thé nguoi chi duoc tién hanh
nhdm muc dich nhan dao hoic nghién cttu
khoa hoc va phai hoan toan tu nguyén.
Hau hét cac qudc gia trén thé gidi va Viét
Nam déu cdm khai thac md, bd phén co
thé nguoi vi muc dich thwong mai, tham
chi hanh vi mua ban mo hodac by phan co
thé nguoi con bi coi la tdi pham. Vi vay,
néu nguoi hién cé dong co trong sang, vi
muc dich nhan dao thi khi dang ky hién
tang mo, bo phan co thé nguoi, co quan
tién hanh dang ky phai giai thich va cam
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két sé st dung mo, bo phan co thé nguoi
cua nguoi hién dung véi mong mudn,
muc dich ctia ho. Con viéc hién cho ai thi
phai tuan theo nguyén tac diéu phdi cta
Trung tam diéu phdi qudc gia vé ghép bd
phan co thé nguoi. Hoat dong hién mo,
bd phan co thé nguoi sé mat di y nghia
nhan van, cao ca, v0 tw néu nguoi hién
lua chon nguwoi nhan mo, b phan co thé
nguoi. Tham chi néu nguoi hién duoc biét
va lya chon, chi dinh nguoi nhan mo, bd
phan co thé nguoi thi dé ndy sinh sy phan
biét hoac tiéu cuc trong hoat dong nhan
dao nay. Pay chinh la diéu kién xtc tac
d€ toi pham mua ban mo hoac b phan co
thé nguoi dién ra. Vi vay, trir truong hop
nguoi cho, nguwoi nhan mo, bd phan co thé
c6 cung huyét thong thi can tuyét d6i cam
viéc cong khai danh tinh nguoi hién va
nguoi nhan d€ phong ngtra tdi pham nay.

Dé hiéu dung va van dung chinh xéac
nguyén tac vd danh trong phong ngira toi
pham mua ban, chiém doat mo hodc bd
phan co thé nguoi ¢ Viét Nam thi Qudc
hoi, cac co quan thudc Chinh pha (nhan
manh vai tro ciia B Cong an, BO Y t€) khi
tién hanh xay dung luat, ban hanh van
ban hudng dan va thuc hién hoat dong
quan ly Nha nwdc can tap trung vao cac
van dé nhu sau:

Can diéu chinh n6i dung nguyén tac
tai khoan 4 Diéu 4 Luat Hién, 1dy, ghép
mo hodc bd phan co thé nguoi, hién, 1ay
xac: “Giir bi mdt vé cdc thong tin cd lién quan
deén nguwoi hién, nguoi dwoc ghép, triv truong
hop cic bén co thoa thudn khdc hodc phdp lugt
c6 quy dinh khdc” thanh “Giir bi mat vé cdc
thong tin co lién quan dén nguoi hién, nguroi
diwege ghép, trong triweong hop can thiét vi muc
dich chita bénh chi cdc bdc si ctia ngueoi hién
va nguoi dwoc ghép maéi dwoc tiép can thong
tin cho phép xdc dinh danh tinh cua ho va bdo
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dam giir bi mdt thong tin” d€ han ché, ngan
chin viéc ndm dwoc thong tin nhdm truc
loi hodc de doa nguoi hién, nguoi dugc
nhan mo, by phan co thé nguoi. Day la
can ct phap ly, 1a nguyén tac xuyén sudt
trong hoat dong hién, ghép md, by phan
co thé nguoi nén can dwgc sém stra d6i, bd
sung trong luat dé thong nhat thyc hién.
Quy dinh cdc khau trong quy trinh
tién hanh hoat ddng hién, 1ay, ghép mo,
bd phan co thé ngwoi phai dwgc gitr bi
mat va can tap trung vao mot dau moi
co quan quan ly, diéu phoi. Theo d¢, tat
ca cac co sO y té& khi ti€p nhan nguyén
vong hién mo, by phan co thé ngwoi phai
kiém tra va thong bao cho Trung tam
biéu phdi qudc gia vé ghép bd phan co
thé nguoi trong moi truong hop dé€ hinh
thanh ngan hang mo, by phan co thé
nguwoi. Trén co s& do6, Trung tam sé€ xay
dung, sang loc danh sach cho ghép quoc
gia, danh sach hién ting mo, bd phan co
thé nguoi va diéu phdéi ldy, ghép mo, bo
phan co thé nguoi hoan toan doc lap,
khach quan bang hé thong phan mém
cong nghé thong tin. Ttr day, viéc xdc
dinh bénh nhan, chi dinh ghép cho nguoi
phu hop nhat sé do Trung tam Diéu phoi
quoc gia vé ghép bod phan co thé nguoi
chi dinh dua trén nguyén tac “ghép cap”
gitta ngroi cho va nguoi nhan theo th
tu wu tién, vi du: Sy twong thich cac chi
s0 HLA (Human Leukocyte Antigen -
khang nguyén bach cau nguoi), d¢ tudi,
dia phwong, tht tu dang ky, nguoi co
thanh tich, cong lao déng gop cho Nha
nuwdc, xa hoi... dé€ hoat dong hién ghép
dat hiéu qua va thanh cong nhat co thé.
Trong sudt qué trinh nay, Trung tam
diéu phoi qudc gia vé ghép bo phan co
thé nguoi khong cong bd cong khai, dich
danh nguwoi hién, nguoi duoc nhan (dac
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biét trong treong hgp nguoi cho séng va
khong cung huyét thdng) dé tranh tinh
trang dat hang, chon lwa. Diéu nay sé
triét tiéu co ché hinh thanh hanh vi mua
— ban, truc loi kinh t€ tt md, bd phén co
thé nguoi. Nguoi ban khoéng ban dwoc
cho nguoi mua thi khong c6 co s6 nhan
tién, doi twong moi gidi cling khong co
co sO0 nhan thu lao. Bong co hién mo,
bd phan nguoi dé€ doi 14y loi ich vat chat
cting khong thé thuc hién dwgc. Bén canh
do, dé tich cwc phuc vu hoat ddong phong
ngtra dau tranh vodi toi pham nén bo sung
thém quy dinh vé viéc cung cap thong tin
cta nguoi hién va ngwoi nhan cho cac co
quan tu phap khi ¢ yéu cau nham phuc
vu hoat dong td tung. D6i véi truong hop
nguoi hién va nguoi nhan c6 cung huyét
thong thi khong can thi€t phai ap dung
nguyén tac nay.

Co thé khéng dinh, trong cac bién
phap phong ngtra tdi pham thi bit kin cac
so ho trong ky thuat lap phap c6 y nghia
rat quan trong. Viéc nghién cttu nguyén
tac vd danh ctia Cong hoa Phap va cac bién
phap phong ngtra toi pham noi chung, toi
pham mua ban, chiém doat mo hodc bd
phan co thé nguoi ndi riéng la mot yéu
cau can thiét voi nudc ta trong giai doan
hién nay./.
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